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KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

MpearoBop

OBoj BoAguuy BO EBpoOmMCkata KOHBEHLMja 3a YOBEKOBM MpaBa 3a BpeME Ha
naHaemunjata Kosua-19 obesbepysa pamka 3a ,,CeAMMUOT TOAWIIEH PErMoHaneH
dopyM 3a Bnajeerbe Ha MpaBOTO BO JyroucToyHa EBpona‘ YiwTe of 2014 roanHa, 0Boj
®opyM v cobrpa Ha €AHO MECTO MpeTCTaBHUUNTE Ha MefyHapOoAHUTe, BPXOBHUTE
W YCTaBHWUTE CYAOBW, MpeTcefaTennte Ha CYACKUTE COBETWU, [MPEKTOPUTE Ha
aKaAeMuuTe 1 MHCTUTYLMMTE 32 00yKa BO NPaBOCYACTBOTO, BAAANHNTE areHTV npea
Cypot Bo CTpasbyp, NpeTcTaBHULNTE HA HEBAAMHWTE OPraHU3aLuum 1 ncTakHaTuTe
NpaBHW eKCnepTW 3a A3 AMCKYTMPAaT 3a HajpeneBaHTHMTE mpawaka of obnacTa
Ha EBponckaTa KOHBEHLWMja 32 YoBekoBW npasa 3a CTpasbyp M 3a HaUWOHaNHWTE
jypucankumnm Kkoun yuectsysaat Ha GopymoT.

He e HEOMXOAHO Aa Ce Har1acK KOJIKY e Pe/feBaHTHO 32 OBOrOAMHeLHUOT DopyM
Aa ce GOKyCMpa Ha BAMjaHMETO BP3 3alTKTATa HAa YOBEKOBUTE NMPaBa Ha NnaHAemMujaTa
KoBupa-19. Llennot ceeT bele daTeH HEMOATOTBEH [ Ce CMPaBM CO OMLWTaTa ONAaCHOCT
MoBp3aHa Co NaHAeMujaTa U HUTY 3emjuTe o4 3anageH baskaH He ce UCKAYYOK 04 TOa.
Hema COMHeX fieka naHjeMujaTa Baunjaelle Ha 3HaumTesieH 6poj Ha UOBEKOBHM NpaBa
1 CNoBOAM KoM Ce 3aWTUTEHN CO EBPONCKaTa KOHBEHLMja 33 YUOBEKOBWTE NpaBa 1 Taa
NOKpeHa HeKo/IKy TellKM NpaBHU npallarba crnopes KoHBeHuujaTa.

MaHaemmnjata KoBuA-19 € npenaTt BO UcCTopujata Ha KOHBEHLUMjaTa MHOTY 0Of
APXaBuTe-uieHkn aa 6MAAT UCTOBPEMEHO MOrOAEHMW Of MCTa UCKAYUUTENHA KPU3HA
CUTyalumja Koja 3aceraTonky MHory npasa o/ KonseHuujata. lMaHgemunjata rm BKayyyBa
no3nTUBHWUTE 0OBPCKM Ha APXaBUTE Aa MV 3alWTMTAT XWBOTOT, 34paBjeTo U Apyrute
npaea, [O/leKa MepKUTE Kako LWTO Ce orpaHWuyBarbata Ha AsuxerseTo (lockdown,
MO3HaTO KaKo ,0CTaHyBarbe fOMa“) Kou Oea crnpoBefeHn o4 BaaauTe Bo obug Aa
Ce 3ay3fa NaHAemujata U fa ce 3aWTUTW 3[4PaBjeTo MPEeTCTaByBaa UHTEPBEHLMjA
(BMelwyBatbe) BO 6pojHM Apyrv npaea of KoHBeHUMjaTa. HaMoHa HITE CY0BHM, KAKO
n camuot Cyg Bo Ctpa3byp Mopaa fia v 3aTBOpAT HUBHWUTE BPaTU U Aa M 0AN0XaT
cyperbaTa u pacnpasute. OTTyka, bewe neceH n360pOT Ha TeMaTa 3a OBOrOJUHELWHNOT
®opym.

VIMajkn o OBa Ha yM, HME TeXHeeBMe A3 NOAroTBMME Boauu, Koj BO fAenoT
1 HaKyco rvn aHanu3mpa npasarta o KoHBeHLMjaTa, Kako W OHME MpaBa Kou ce
HajMHOry noroAeHu of naHaemunjata Kosuja-19 u of OAroBOpuTE Ha BAaAMTE 3a
ja 3anpat. OBOj HapaTuBeH [/ e 3aCHOBaH Ha ozapenbute of EKUM u npecyaute u
OfL/IYKUTE KOW CE HajpeNeBaHTHM 3a NPaBHUTE Npallarba NOKPEHATW CO NaHAeMMjaTa
M MM 32 Uen Aa ja NpUMeHU NocTojHaTta cyfacka npakca Ha Cygot Bo CTpasdyp Ha
HOBMOT ceT Ha $aKTW CO KOM CMe COOYEHW BO MOMEHTOB. MIMajku npeaBug Aeka
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HekoW ApxaBu oTcTanwuja (aeporupaa) o4 KOHBEHLMjaTa COTNACHO UIEHOT 15 Kako
OArOBOp Ha NaHAemMujaTta, AenoT 1 NPOAO/KYBA 33 Aa TV ONWLLE NpoLeaypasHUTE U
CYWTUHCKUTE KpUTEPUYMM 33 3aKOHWTO iepormpatbe o4 KoHBeHUMjaTa. Toj 3aBpLUyBa
CO pasriefyBatbe Ha MHCTUTYLIMOHANHWTE U NpoLeAypaHUTe rapaHUMm Kou Moxart
n Tpeba fa b6ugaT MMNAEMEHTMPaHM 33 BPEMe Ha KpM3Ha cuTyaluja kako 6u ce

3aWTUTUIE HOBEKOBUTE MpaBa.

[lenoT 1 04 OBOTOAMHEWHMOT BoAMY MOXe Aa Ce OMnullie Kako HekakBa HOBUHA,
buaejku 3a pasavka of npeTxofHWTe nybAMKaLWMM MOAroTBeHU 33 GopymoT
Ha Bajeerbe Ha NpaBOTO, TOj € KPeuMpaH Ha TakOB HAaUMH LWITO Ce OCBPHYBa Ha
6pojHu npaBa o4 KoHBeHLMjaTa M MOKPMBA WWPOK CMeKTap Ha Mpallara, Of Kow
MHOTY MOMUHYBaaT HK3 6pojHM uneHoBK of KoHBeHuujaTa. [lenoT 2 o4 Boguuot
coApxu pe3nmea Ha CTpasbyplikata cyacka mpakca Koja ja waeHTUdMKyBaBme
Kako HajpesneBaHTHa 3a npasaTa of KOHBeHLWjaTa Kou ce pa3riefyBaaT BO AenoT
1. VgeHTMdMKaumjaTa Ha peseBaHTHAaTa CyAcka Mpakca HECOMHEHO ce Mokaxa
Kako MOCAOXeHa 3ajjaya OTKO/IKY MPETXOAHUTE TOAWMHU, CO Oflef Ha OMCeroT Ha

npawareata u 6pojoT Ha uneHoBuTe 04 KOHBEHLMjaTa KOW Ce BKAYUEHMU.

OunrneaHo e fieka 0Boj Boamny He AaBa, HUTY, Nak, MOXe Aa Aage AedbUHUTUBHU
OArOBOPM Ha KOMMJEKCHUTE TMpaBHM Mpalakba KOW Mpou3Neroa BO KOHTEKCT
Ha naHAemujata. Cenak, BoAWYOT e HanmuwaH Taka wWTo ce obuayea Aa MOHYAW
,KNyueBn® 3a pazbuparbe Ha HaUMHUTE Ha KOW UneHoBUTe of EKUM moxart ga buaat
VHBONBMPAHU BO MaHAeMMja, Kakea WTO e KOBMA-19 1 KaKoB e JOCerawHmoT CTaTyc
Ha peneBaHTHaTa CTpa3bypuika Cyacka npakca.

Taa Cyacka mpakca MOXe Aa Ce MOKaXe KaKo MnpecyfHa 3a M3Haofare Ha
BUCTUHCKUTE OATOBOPWM HAa MHOLWTBOTO Mpallarba MOBP3aHM CO YOBEKOBMTE MpaBga
KOW Ce NojaBuja BO TEKOT Ha MaHAemMujaTa.

Opf Te MpuuYuHKW, ce HajeBaMe [eka OBOj Boawy MoXe Aa MM MOMOTHe Ha
APXKaBUTE-UNEHKM fla TW CTPYKTypuMpaaT HUBHUTE OArOBOPW Ha NaHAemwujata Ha
HauMH KOj rO WTUTHW 3a4paBjeTo 6e3 NpuToa fa ja KOMMNPOMMUTMPA HallaTa 3aefHNuKa
KO/IeKTMBHA L€/ 3a 3alTWTa Ha YOBEKOBMTe Mpasa. MCTO Taka Ce Hajesame feka
0BOj BoAMY Ke ce nokaxxe Kako KOpWCeH pecypc 3a CyAoBMTe KOW MMaaT 3afaya aa
OA/ly4yBaaT 32 Mpalwarbata Kou Ce Mnojasuja BO KOHTEKCT Ha naHaemujata Koeua-19,
Kako W 3a HeBNAAWHWTE OpraHW3auMu Kou paboTaT co MOeAUHLM YNMLWTO NpaBa u
cnoboau 6uae NorofeHn Bo TEKOT Ha NaHAeMujaTa.

Bo T0j Ayx, HMe Ke ro auctpubympame 0BOj BogMy HALWMPOKO HW3 PErMOHOT
BO HafieX Aeka TOj MOXeE fa UM MOMOTHE Ha WUPOKMOT ONCer Ha UHCTUTYLUK 1
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OpraHu3aumu of KoM MOMEHTaNHO ce 6apa, uau, nak, Hackopo Ke ce 6apa fa ce
CrpaBsaT co KOMM/IEKCHUTE MPpaBHY Mpallakba HAMETHATK CO MaHAemujaTa.

BunjaHa bpejTeejT FfopaH Munetuk

AIRE LieHTap Civil Rights Defenders
[CoBeTyBatbe 3a UOBEKOBWTE NpaBa Bo EBpona]  [BpaHWTENN Ha YOBEKOBUTE NpPaBa]

A Fte [,

cenTemMBpu 2020 rogmHa
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JINCTa Ha KpaTEHKH

CnepHaBa Tabena ro onuiyBa 3HAUYEHETO HA PA3/IMUHNTE KPAaTEHKU M aKPOHUMU
kow ce ynoTpebyBaaT BO OBOj MPUPAYHUK.

KpaTeHka

AeduHuumja

EKYM/KoHBeHumjaTa

EBpOMCcKa KOHBEHLIMja 33 YOBEKOBW NpaBa

Cypot / ECYN

EBpOMNCKM Cy/ 32 YOBEKOBY NMpaBa

[ipxaBa-apxasw / Apxasa-
AOTOBOPHWYKA, OAHOCHO
AP>XaB1-A0roBOPHUUKM

[ip><aBu-A0rOBOPHINYKM Ha EBponckaTa
KOHBEHLWja 33 YOBEKOBM NpaBa

[lpxaBu o4 3anazeH bankaH

AnbaHwja, bocHa 1 XepuerosuHa, Kocoso, LipHa fopa,
Peny6aunka CeepHa MakefoHwuja u Cpbuja

Mcn

MefyHapoAeH Cya Ha npaBjaTa

Mmnarmn

MefyHaponeH MNaKT 3a I'pal:aHCKVITe N NOUTUYKNTE NpaBa

NcTanbyncka KoHBeHUMja

KoHBeHUMja Ha CoBeTOT Ha EBpona 3a cnpedyBare 1 6opba
NPOTWB HACU/ICTBOTO BP3 XKEHNTE 1 CEMEJHOTO HACU/CTBO

KoHBeHLMja oA /laH3apoTe

KoHBeHUmja Ha CoBeToT Ha EBpona 3a 3aWTuTa Ha feuaTa o4
cekcya/iHa ekcnioaTaumja v cekcyanHa 3noynotpeba

KCT

EBpONCKM KOMUTET 3a CNpedyBarbe Ha TOPTypaTa ¥ HEYOBEYKOTO
VAN [erpagnpaykoTo nocTanyBakbe UK KasHyBake

V13jaBa 3a Hauenata Ha KCT

V3jaBa Ha KCT 3a HayesiaTa Kou Ce OfHeCyBaaT Ha
TPETMaHOT Ha nLaTa NneHN Of HUBHATa croboja
BO KOHTEKCT Ha NaHAemujaTa Kosua-19

N30

JIn4Ha 3aWTUTHA onpema

3abenewka 3a yuTaTuTe, GYCHOTUTE U pe3UMeaTa Ha NpeAMETH

PedepeHuuTe 33 NpeameTHTE Ha EBPOMNCKMOT CyA 33 YOBEKOBM NpaBa Ke ro gagat
MMeTO BO Kyp3uB, JaTyMOT Ha OANyKaTa uau npecyaata v 6pojot Ha xanbata npes
ECUM. WcTo Taka ke 6uae HamOMEHATO Kora npeaMeTuTe KOU Ce CMOMeHYBaaT BO
TEKCTOT C& CYMWUPAHU BO JeN10T 2 04 0BOj Boanu.

PedepeHLM 32 UNEHOBUTE U NPOTOKO/IUTE

PedbepeHuMnTe 32 uneHOBUTE U MPOTOKOAUTE CE OfHECYBAaT HA UNEHOBUTE U
npotokoanTte of EKYM, oCcBeH ako € MOMHaKy HaBeLeHO.
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LEN 1
Bosep

Kako 1 npeTxoaHute nybaukauuu, 1 OBOrOAMHEWHMOT Boanu 3a EBponckarta
KOHBEHLMja 33 YOBEKOBW MpaBa 3a BpeMe Ha NaHgemujata KoBua-19 e nojeseH Ha
/iBa Aena. [1enoT 1 ce COCTOM O/ HAPaTMBEH e, a 10T 2 Ce COCTOM 0/} pe3nmea Ha
n3bpaHu npecyam v oanyku Ha EBpPONCKMOT Cy/ 3a YOBEKOBM Npasa (BO HATAMOWHMOT
TekcT: CyaoT uam ECYM).

HenpeasuanuBaTa, ONCeXHa M eBOAYLMCKA NPMPOAa Ha NaHAemujata Kosua-19
noapazbupa geka ocseH Toa $OPMATOT M COAPXKMHATA Ha BOAWMYOT Ce AoHekage
NOpa3/NNYHK BO OAHOC HA oCTaHaTuTe nybankauun. CTpyKTypaTta 1 CoapxuHaTta bea
afanTMpaHm 3a aa ce npucnocobaT Ha HOBMHATA Ha CMTyallMjaTa, 3ae{HO CO NPUANUYHO
OrpaHWUYeHUTe MOCTOEUKM jypUCMPYAEHUWUCKU WAU [OKTPUHApPHU OArOBOPM Ha
CNopea/IMBY CUTYaUMK, Ha WMPOKMOT CeKTap Ha npasa of KoHBeHUMjaTa Kou Gea
NOTrOEHM CO MaHAeMMjaTa U Ha Pa3/IMUHWTE peakuuu of CTpaHa Ha ApXasuTe-
usIeHKM KoM ce 06MAYyBaaT a Ce CnpasaT co CMTyalmjaTa.

Mo oBoj BOBeA, rasata | o4 Aen0T 104 BOANYOT HajnpBO Ce 3aHK1MaBa CO NMpaBata
KOW ce 3acerHatu co naHgemujata Kosupg-19. [lenosute oA rmasa | ce nogeneHu
crnopef offieNHWTe UeHoBM Of EBPOMCKaTa KOHBEHLMja 33 YOBEKOBM Mpasa (BO
HaTaMOLWHWOT TekCT: KoHBeHumjaTa uamn EKUM). OgykaTta rasara fa ce CTpykTypvpa
Ha 0BOj HauuH belle fJOHeceHa 3apaAmn YMCTO AMAAKTUUKK Leaun. Ce cMeTalle Aeka
ke 6uae KOpMCHO A3 Ce HampaBW ANCTa Ha YieHOBM of KOHBEHLMjaTa 3a KoM e
nosepojaTHo Aa bwuaaTt gosedeHM BO Mpallarbe BO CAyyan noBp3aHu co KoeuAa-19,
BP3 OCHOBA Ha nosuumjata Ha Crpasbyplikarta Cyfcka npakca BO BpemeTo Ha
MULWYyBakeTo Ha 0BOj Boamy. OBaa cTpykTypa Tpeba aa buae ocobeHo KopmcHa 3a
CyAUWTE U NPaBHUTE NPaKTMYapu BO PETMOHOT KoM Ke 61AaT Ha AnHujaTa Ha GpoHTOT
BO CMpaByBarbeTO CO KOHBEHLMCKMTE Npallarba NOBP3aHuM CO naHaemujata Kosug-19.

Makap WTO CaMO HEKO/JKY KOHKPeTHW MpeaMeT MOBp3aHW CO MNaHAemwujata
Kosupg-19 6ea gocera oflyueHun ofl CTpaHa Ha HaLUMOHANHWTE CY0BU, HEMA COMHEH Ve
Aeka npaeata of KoHBeHUMjaTa MoOBp3aHM CO NaHaemmjata Bo O4McKka MAHMHA
Ke npucTurHat Ha paboTHUTe OMpoa Ha HaUMOHANHUTE U MefyHapOAHUTE CyAWN.
MocTojHaTa cyacka npakca Ha ECUI koja ce ofjHecyBa Ha CUTyauMWn Ha enuaeMun

1 Buan v opnykuTe Ha 6OCAaHCKMOT YCTaBeH Cyf, KOCOBCKWOT YCTaBeH CyA U AAMWHWCTPATMBHMOT TpubyHan Ha

Crpa3byp, Ha kou ce ynaTyBa Bo rnasara |l o4 0Boj Boguy.
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nan 3apasHu 3abonysaka e, cenak, orpaHudeHa.> Of Apyra cTpaHa, nak, nocrom
eKCTeH3MBHa CyACKa npakca Ha ECYM koja ce ofHeCyBa Ha 3aWITMTATa Ha 34paBjeTo Ha
JMLaTa Kou ce AnwweHn of c1o60Aa UK 3a KOW ApXKaBaTta npesemMana 0roBOpPHOCT,
MeAMNUMHCKOTO ieKyBatbe Ha By HEpabUAHWUTE AnLa, BKAYUYBAjKU 1 W MLaTa KOW
CTpajaaT of oApeaeHu 3abonyBatba, mocTapuTe U AelaTa, UK Koja Ce OfHecyBa Ha
npaBaTa Ha smLaTa kou o61BaaT MeANLIMHCKI TPETMaH. 3aToa, 0BOj Boany UMa 3a
Len fia ja MpMMEeHM NOCTOjHaTa CyACKa npakca no aHa/soruja, Kora e Toa COO/BETHO,
BP3 HOBWOT CeT Ha $pakTun Kom 61 Moxene aa AojaaT nped CyAoBuUTe.

Kako wroobjacHyBarnasatalosfenor104BoanyoT He cute npasa o4 KoHeeHLMjaTa
Ce 33CerHaTM Ha WCT HAuMH CO CUTyaumjata Ha naHgemuja. BupyneHTHoCTa U
wupereTo Ha bonecta npeTcTaByBaaT 3akaHa 3a 6narococtojbata Ha NoeanHuUmMTe,
noB/aeKyBajku co cebe mpawarba N0 OAHOC Ha NMPAaBOTO HA MEAULMHCKM TPeTMaH,
KaKo LUTO € TOa MHTEPMPETUPAHO BO PAMKUTE Ha MPaBOTO HA XWBOT, NPaBOTO fa HE
ce buae NoANoXeH Ha HECOOABETHO WM AETPaANPAYKO NOCTanyBare, NPaBoTO Ha
NpvBaTeH XWBOT, UTH. MaBaTa | 06jacHyBa Aeka KOHBEHLMjaTa, HA HAUMH Ha KOj Hea
pocera ja TonKysa Cy[4oT MOXe [1a U3UCKYBa Of ApXKaBWTe [a NPe3eMaT No3UTUBHM
MepKM 3a Aa ro CnpeyaT WrpereTo Ha KoBMA-19 BO 00MA A Ce OTPaHMyM WHPEHETOo
Ha MHdeKumjaTa nomefy HaceneHUeTo U Aa UM Ce NMOHYAN COOABETEH MeAWNLMHCKM
TPeTMaH Ha OHMWe Kou ce 3apaseHun.> OBme 06BpCKM MOXaT Aa OuAaT noounraeHu
BO C/lyYaj Kora cTaHyBa 360p 3a 1La 3a KO ApXaeaTa Npesena 04roBOPHOCT UK BO
OAHOC Ha OHWE LA KoM ce 0CO6eHO paHanBN.*

2 Buam, Ha npumep, EHxopH npomus Ligedcka [Enhorn v. Sweden], npecyaa o4 25 jaHyapw 2005, 6p. 56529/00(BkaydeHa
KaKo pesume Bo oaa ny6aukaumja); Komcagmuc npomus fpyuja [Kotsaftis v. Greece], npecyaa oA 12 jyHu 2008, 6p.
39780/06; Wuau npomus O6eduHemomo Kpasncmso [Shelley v. the United Kingdom], oanyka 3a fonywTeHOCT 04
4 pekemBpy 2008, 6p. 23800/06 (Bk/yueHa kako pe3nme BO oBaa nybaukaumja); Jenadse npomus Ipy3uja [Jeladze
v. Georgia], npecyaa o 18 Aekemspu 2012, 6p. 1871/08; Mapyakauc u Opyau npomus lpyuja [Martzaklis and Others
v. Greece], npecyaa of 9 jyan 2015, 6p. 20378/13; KamanuH Eyeeq Muyy npomus PomaHuja [Cdtdlin Eugen Micu v.
Romania], npecysa oA 5 jaHyapu 2016, 6p. 55104/13, a Kora cTaHyBa 360p 3a npoTepyBarbeTo Ha cepno3Ho 60/1HO auLe,
BUAN TV MpecyanTe Ha foNemMmnoT cyacku coset Bo H. npomus O6eduHemomo Kpascmao [N. v. the United Kingdom],
27 Maj 2008, 6p. 26565/05; [1. npomus O6eduHemomo Kpaacmso [D. v. the United Kingdom], 2 maj 1997, 6p. 30240/96
1 80 Manowsuu npomus Beszuja [Paposhvili v. Belgium], npecyaa op 13 AekemBpu 2016, 6p. 41738/10 (BKNydeHa Kako
pesnme BO 0Baa ny6nkaumja)

3 Buav ro pa3BojoT Ha CyAckaTa npakca, No4YHysajku oa /1.L.b. npomus O6eduHemomo Kpasncmso [L.C.B. v. the United
Kingdom], npecyaa oa 9 jyHu 1998, 6p.23413/94 v Ocmax npomug O6eduHemomo Kpaacmso [Osman v. the United
Kingdom], npecyAa Ha foNemMnNoT CyACKN COBET 0/ 28 OKTOMBPY 1998, 6p.23452/94 (BK/])"-IeHa KaKo pe3ume BO OBaa
ny6auKaumja) 3akayuHo co Jlones de Coyca depHarde3 npomus Mopmyaanuja [Lopes de Sousa Fernandes v. Portugal],
npecysa Ha fo1eMUOT CyACKN COBET 04 19 AeKeMBpY 2017, 6p.56080/13 (BK/ydeHa Kako pesnme Bo oBaa nybankauuja)

4 Buau LleHmap 3a npasHu pecypcu 8o umemo Ha BanedmuH KamneaHy [Centre for Legal Resources on behalf of Valentin
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Mpu 06MAOT Aa Ce NPUAPXKYBAAT KOH OBME 0OBPCKM APXKaBUTE-UNEHKI CNPOBEA0A
OpojHM [ocCera HeBUAEHW MEPKM, KaKO WTO CE OTPAHWUUYBAHETO HA [BUXEHETO
CO ,0CTaHyBatbe [OMa“ KapaHTUHOT, MPUCUMAHOTO COUWjaNHO AMCTaHLMpatbe
M u30/1aunjaTa. Ha OBMe M3pa3u pefoBHO Ce ymaTyBa BO OBOj Boauu, a onwTa
AedUHMUWja Ha CEKOj O4 HWUB € HaBeJeHa Noaosy.

»OCTaHYBaKbETO AOMa W/IM 33CO/HYBAETO Ha €AHO MeCTo* (M03HATO W KaKo
lockdown) e n3pa3 npesemeH oj aMmepukaHckaTa 3aTBOpCKa npakca. Taa ja onuwysa
CWTyauwujata Kora 3aTBOpPeHMLUTE Ce NUWEHU Of HUBHWUTE BOobMuaeHn cnoboaw,
KaKo WTO Ce peKpeauunjata u 34pyXyBareTo, a Kako OAr0BOp Ha MpUBPEMEHA
OnwTa ONacHOCT AW BOHPeAHa cocTojba BO pa3MKMTe Ha 3aTBOPOT. BO KOHTEKCT Ha
KoBunpa-19, 13pasoT ce KOPWUCTU NO aHAN0IKja 33 A3 TW ONWILE OTPaHUYYBaHaTa Ha
cnobopata Ha ABMXKEHE 1 HA KOHTAKTOT Kako BHAaTpe BO paMKWTe Ha cemejcTBaTa v
rpynuTe, Taka U HAIBOP Of HW1B, KOW MY CE HAJIOXKEHMW KaKO OMLWTU MEPKM Ha LeN0TO
HaCe/NIeHNETO, a CO e Aa Ce OrpaHuyn WUPEHETO Ha BUPYCOT. OBME MepKu ce
NpMMeHyBaaT BO OAHOC Ha cekoj, 6e3 ornes Ha T0a Aanu Hekoj 6un naeHTUdUKyBaH
KaKo NMLE 33 KOU Ce COMHEeBa AieKa e HOCUTeN Ha BUPYCOT UK, Nak, Toj 6ua Herosa
XPTBa. MOCTOjaT NCKAYYOLM Of NPUMEHATA Ha MEPKUTE KOU CE KOHKPETU3NPAHWU BO
peneBaHTHUTE 3aKOHU, NPONWUCU UAW BAAAMHM YNATCTBA. TaKBa € U 0Baa MEPKa Ha
,OCTaHyBare AOMA“ UAN ,3aCO/HYBatbE HA €[HO MECTO®, KOja MepKa Mo mpasuio
npeTcTaByBa TMMUYHO OrpaHUUyBakbe Ha €10004aTa Ha [BMXEHE W HA YXKMBAHETO
Ha CEMEjHMOT XWMBOT, COLMja/IHNOT U EKOHOMCKMNOT XKMBOT.

,KapaHTUH" e N3pa3 Koj Ce KOPWCTM 3a 13 Ce OMULIAT MEPKUTE NPe3eMeHN NpoTUB
KOHKPETHW NOeAMHLM UAN YNEHOBU HA ONpeaeseHn rpynu 3a ko 6uno yTepaeHo
Aeka 60/1eyBaat 0f BUPYCOT UM 33 KOW Ce COMHEBa0 Aeka bune HeroBu GakTuuku
WAV MOXHW HOCMTENW. JyfeTo BO KapaHTWH NO NPaBUI0 Ce 3aTOYeHU Ha KOHKpeTHa
NoKaumja U HUM He UM e [03BOJIEHO Hea Aa ja HanywTaT of Kakea 6Ua0 NpuunHa,
cé foAeKa He MOMWHE PU3MKOT KOj TWe ro HocaT. KapaHTUHOT BOOOMYaeHO rw
HaZIMMHYBA OrpaHMuyBakbaTa Kou ce BKIy4eHU BO MepKaTa Ha ,0CTaHyBare JoMa“
WAW ,3aCONHYBAkbE HA HO MECTO® 1 MOXE Aa NpeTCcTaByBa AnlWyBakbe of cnobosa
3aBWCHO Of Liena Hu3a Gpaktopu.

,M30/1auujaTa“ e n3pas wro ce ynotpebysa 3a a Ce onuule npakcaTa Ha 3aWTKTa

Cdmpeanu v. Romania], npecyaa Ha foNeMUOT CYACKN COBET OA 17 jy/n 2004, 6p. 47848/08 (BkNydeHa Kako pe3nme BO
oBaa ny6nkauuja)

5 CnekTapoT Ha GaKToOpu BKAyYeHU BO OANyKaTa BO OAHOC Ha TOa /M MepKaTa NpeTcTaByBa /uilyBatbe 0f croboda
WA orpaHuuyBatbe Ha cnobopata Ha ABMXKere ce NoApo6bHO pa3paboTeHu BO Ae/0T 3a uneHoT 5 (Mpaso Ha cnoboaa)

BO r71aBata | o oBaa nybaukaumja
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Ha KAWHWYKU eKCTPEMHUTE PaHAMBK MOeAnHUM Of KoBMA-19, KoM, AOKOAKY bugat
3apa3eHu, 61U ce Halw/e Noj MOLWHEe BUCOK PU3MK CEPMO3HO Aa 3abonat. Ha oBue
NoeAVHLUM 0f CTpaHa Ha BAaAWTe MM Ce npemopadyBa cebecu fa ce ‘ckpujat BO
OKJION’ O} OCTAaTOKOT O HAaCeNEHMETO CO Lien Aa ro n3berHat pusnkoT o4 MHeKLm]a.
3aBMCHO 0/1 CTEMEHOT Ha pU3MK KOj My Ce MPUMMLIYBA Ha Toj MOeAuHeLl, U3oaaumjata
MOXe [a BK/Ay4yBa Camo CTPOTO MpPWApPXYyBakbe KOH HanaTCcTBMjaTa 3a COLMjasHO
ANCTAHUMpatbe WM ‘Ues0CHO 3aTBOpare BO OK/IOM TNpeky W3berHyBarbe Ha
cynepmapketuTe, cobuparbaTa 1 KOHTaKTUTE HAZABOP 04 AOMOT KaKo LeanHa. Mopaau
T0a, 0ff PaH/AMBUTe noeauHUM ce 6apa fa CedaT MonMpeTnasvB CeT Ha Mpasua
OAOWTO 04 OCTAaTOKOT 04 HaceneHueTo. MefyToa, 3a pas3/nMka 04 COUMjasHOTO
AWNCTaHUMpatbe, MEPKUTE Ha ,0CTaHyBatbe [OMa“ U KapaHTUH, M30Mauujata e no
NpaBWI0 HAMEHeTa 3a MHAMBMAYAAHA INUHA 3aLWTKTA.

,COLMjaNHOTO AUCTAHLMpaHe“ e 13pa3 koj ce ynotpebyea 3a fga ce onuwat
HanaTCTBMjaTa KOM MMAaT 3a e a r0 MUHMMU3MPAAT KOHTAKTOT (Boo6MUaeHo co
OHWeE KoM Ce HAABOP 0/ ‘JOMAaKMHCTBOTO’ Ha MOEAMHELOT) U CO TOa NpeTcTaByBaar
pV3KK 3a NPeHOC 3a 3aeaHnLaTa. CBeTckaTta 34paBCTBEHA OpraHuM3aLmja npenopayysa
pacTojaHue (AucTaHua) o4 HajManaKy efieH MeTap nomery NnoeanHUMTE 04 Pa3NuHO
AOMAKWHCTBO. Ha TOj HauMH, HaNaTCTBMjaTa 33 COLMjaNHO ANCTaHLMpatbe BO EBpona
BapupaaT nomery Ap>XaBuTe 04 efieH MeTap A0 Ba MeTpu. MoeauHyute n busHuCKUTe
MOXaT Aa 61aaT NoA/I0XeHN Ha MAapUUHM Ka3HW 3a NOTHPAAHETO fa M nounTyBaat
HaMnaTCTBMjaTa 3a COUMjaNIHO ANCTAHLUMPAHbE.

Nmawe BMelwyBara BO MHOry npaBa of KOHBeHLMjaTa Kako pe3yataT Ha
YCBOjyBarbeTO Ha MEpKWTe OMULWAHK MOorope. Ha npumep, NpucTanoT A0 CyAoBUTe
Oele orpaHMueH, a [OMKMHATA HA rpafaHCKUTE WM KPUBWUHMTE MocTanku Oele
NpOAO/IXKeHa, 0C06eHO BO BpCKa CO /Auuata AunweHn of cnobofa, co ornes Ha
3aTBOpaHETO Ha CyAOBUTE 32 BpeMe Ha naHAemujata. MepkuTe npeTcTaByBaa
BMeLlyBatbe BO MPABOTO HA CEMEEH XUBOT, MPaBOTO Ha C1060AHO ABUXKEHE BHATPE
BO 3eMjaTa M Ha MpaBoTo Aa Ce MPOTeCcTUpa. YunauiTata, Mectata Ha 6orocayxba u
eKOHOMCKWTE aKTUBHOCTU Oea 3aTBOPEHM, MOKPeHyBajKu Mpallarba 3a NpaBoTo Ha
o6pa3oBaHue, NpaBoTo Ha Horocnyx6a, cnobogata Ha M3pasyBarbe U MPABOTO Ha
MWPHO YXXU1Bakbe Ha COMCTBEHOCTA.

fnasata | rv naeHTMdMKyBa noseKkeTo npasa of KoHBeHLUMjaTa Kon bea 3acerHatu
BO TEKOT Ha MaHAeMMjaTa 3apaAW 3akaHaTa 3a 3/paBjeTo Npeaun3BMKaHa of
naHAemujaTa nau Nopaam ApXKaBHaTa HTepBeHLUMja BO 001 A3 Ce 3anpe WINPeHeTo
Ha KoBMA-19. Taa HaKyCcO aHa/nM3Mpa Ha KOj HAauuH ce AOBeAeHW BO Mpallare
naeHTuduKyBaHuTe npasa o4 KoHBeHUMjaTa M yKaxyBa Ha OOBPCKMTE KOW MOXeE
Aa v Kpempa naHaemujata KoBna-19 3a Ap>XKaBWTE-AOTOBOPHUUYKK. Taa UCTO Taka

20
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NPENCNUTYBa Ha KOj HAUMH U BO HEKOWM OKONHOCTM  edeKTUTE Ha MaHAemujaTta u
MepKUTE Npe3emMeHN 3a Aa Ce OArOBOPW Ha HEa CO3A4aBaaT HEMpOMopLMOHaseH
TOBAp 3a OAPEAEHM TPYNW W YKaXyBa Ha Hekow o obBpckuTe Kou 61U Moxene aa
NpouM3NnesaT Co Uen Aa Ce HamnpasaT pasyMHM NMpWaarodyBarba Ha MEpKWUTE WTO Ce
CTaBEHW Ha pacnosiarakbe 3a f1a Ce NpMaaroAat Ha pasANKUTE BO HACENEHMETO KOe Ce
TEXHEE [1a CE 3aLTUTU CO MEPKUTE.

FnasatallofgfenoticeofHeCyBa Ha KOHKPETEH acNeKT 04 peakLjaTa Ha ApXKaBuTe-
YNEHKN Ha naHgemujata Ha Kosupa-19. Mocne ycBOjyBaHeTO Ha HALMOHA/NHOTO
BOHPEAHO 3aKOHOAABCTBO, KOE BO MPaKca Ce CMPOTMBCTABM HA HEKOJIKY MpaBa Of
KoHBeHUMjaTa, HEKOW APXaBW CMETaa AeKa € COOABETHO HUBHUTE MPepOraTuBm fja ce
ynoTpebyBaaT HUBHMTE NPepoOraTuBK 3a Aa Ce oTCTanu (gepornpa) of KoHseHuujaTa
BP3 OCHOBA Ha YNEHOT 15, MOTTUKHYBAjKN peakumnja of feHepanHaTa cekpetapka Ha
CoBeTOT Ha EBpona (BO HaTaMOWHMOT TeKCT: feHepasiHaTa cekpeTapka; leHepasH1OT
cekpertap).® Ho, oTcTanyBarbeTo (geporaumjata) He Gelie eAMHCTBEHOTO pelueHue
YCBOEHO O/ CTPaHa Ha MOBEKETO ApXaBu. BCylWHOCT, 0Baa cuTyauumja Moxe Aa buge
npBa BO McTopujata Ha KOHBEHLMjaTa Kafe WTO APXKABUTE pearvpaa Ha MHOTY C/IM4eH
npob/sieM Ha pas/sIMuHK HAUMHW — KaKO NMpeKy Aeporuparbe, Taka u 6e3 geporuparse
oA KoHBeHUKjaTa.

Mako cuTyauujata HaBUCTMHA MPETCTaByBa MPECEAAH KOj € Aocera HeBUAEH BO
nctopujata Ha KoHeeHuMjaTa 1 M30yBHYBakETO Ha MaHAemujata KoBua-19 He Gele
npesABUAANBO, UCTO Taka oBAe Tpeba Aa ce HanomeHe 1 feka EKYM bewwe nuwysaHa co
CBECT 33 epeKTOT Ha 3apa3HuTe 3a00/1yBakba KaKo LITO C& MAsUTE CUMAHULM, KOAEpaTa,
[ETCKaTa napanusa u rpunot. IMEHO, HEj3MHUTE aBTOPY BO [JOLHUTE YETUPUECETTH
FOAMHK Ha 20-0T BEK XXWBEENE BO MEPUOAOT Ha ENUAEMMNjATA HA ,,LINAHCKNOT rpUn*“ of
1918-20 roAnHa, koj ybu Hekage nomefy 17 U 50 MUAWOHK Nyfe Wnpym cBeToT” Bo Toa
BpeMe 33Z0/DKUTENHMOT KApaHTUH U CIMYHUTe Mepku Bune nomefy MexaHn3MuTe 3a
Aa ce Crpeuu WrpereTo Ha Takea 00/1ecT, 3aToa WTO BaKLMHWTE U ApyruTe 06aMUmM Ha
MeAWLMHCKM TpeTMaH bue ce ylTe BO MPOLEC Ha pa3BuBatbe. Ha NnpumMep, BaKyMHUTe
3a fleTcka napanusa He 6uae paseueHu cé 4o 1950-Te roanHn.2

6 SG/Inf(2020)1, 7 anpun 2020, ,MounTyBarbe Ha AEMOKPATHjaTa, B/IAZEeHETO HAa NMPaBOTO M YOBEKOBUTE MPaBa BO
pamKuTe Ha caHuTapHaTa kpu3a co KOBWA-19: anatka 3a apxasute-unerku [Respect for democracy, rule of law and
human rights in the framework of the COVID-19 sanitary crisis: a toolkit for member states]“.

7 https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-hini.html , MaHaemujata (HIN1 Bupyc) Bo 1918 roanHa
[1918 Pandemic (HIN1 virus)]* LieHTpu 3a KOHTpOA1a 1 NpeBeHumja Ha 3a60/1yBatbaTa, NOC/EAEH NaT NPUCTANeHO Ha 20
MapT 2019 roanHa

8 https://www.historyofvaccines.org/timeline/all ,Mctopuja Ha Bakumnute [The History of Vaccines], W3sop oa

Koneyot Ha nekapu Ha Gunagenduja
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Mopaawn Toa, aBTopuTe Ha KoHBeHuujaTa 6uie NMUHO CBeCHM 3a noTpebaTa of
anaTtky 3a crpedyBarbe Ha n3bMBarbeTo Ha 3apasHuTe 3abonyBarba U 3aToa U bune
W3rpafieHn TaKkBYM MEXaHWU3MMW BO TEKCTOT Ha KoHBeHUMjaTa. YneHoT 5 ctas 1(a) (Koj
[03BONYBA 3aKOHWUTO /MWyBarbe o4 cnoboja Ha /avuUa 3apagu CrpedyBare Ha
WMpereTo Ha 3apa3HuTe 601eCTu), fOAEKA YNEHOT 2 cTas 3 04 MpoToKoAOT 6p. 4 (Koj
[03BONYBa 12 61AAT CTABEHM OrpaHMUyBatba Ha YXKMBAHETO Ha NpaBaTa Ha c1o6oaHO

OBVXEHE 3apaiv 3alUTNTA Ha 3/_1paBJ€TO) AaBaaT ABa PEZIEBAHTHU NPUMEPU 3a TOa.

OunrneaHo e geka pamkata Ha KoHeeHuujaTa Oelle kpeupaHa 3a fa ocurypa
[eKa He CaMO WTO Hej3uHMTe oapeadu MoxaT fAa MoAHEecaT KPU3HM CUTyaluu,
TYKYy MCTO Taka W [a MOMOrHaT Aa ce 00/MKyBaaT OArOBOPUTE Ha ApXaBWTe Ha
TakBUTE CUTyauuwW. HejanHaTa npumeHa belwe npeaBuaeHa, HO He Kako npeyka 3a
npesemarbe MepKM 3a f1a Ce 3alTUTK 3/paBjeTo, TyKYy 33 Aa Ce 0CUTYpa AeKa KaKBu
6nno npesemeHn mepku 6u 6une ‘3aKOHUTW’ 1 NponopuUMoHanHu. cro Taka Tpeba
[a ce Kaxe 1 Aeka KOHBeHLMjaTa ce MOKaXa Kako ycrelHa BO Hej3nHaTa npuMeHa
BO MHOTY p>aBMW-U/IEHKM 32 BpeMe Ha BOHpeAHaTa cocTojba; BO TakBaTa BOHpeAHa
CWTyauuja AaBarbeTo MOAAPLWKA Ha 3alTuTaTa 3arapaHTMpaHa co KoHBeHUMjaTa e
no3HayajHo oA kora 6u/o.

VIMajkn npeaBng Aeka AeceT ApXaBW-uaeHKu geporvpaa oa KoHBeHUMjaTa Kako
0/irOBOp Ha NaHAemujaTa, rnaeata ll og fenoT1ja objacHyBa cyackaTa npakca Bo Bpcka
€O YneHoT 15 of KoHBeHUKjaTa. MaHaeMunjaTa KoBmna-19 ncto Taka NOTTUKHA MHOTY
APXaBW [1a YCBOjaT HOBW 3aKOHOAABHM MEPKW WK [ HAanpaBaT afMUHUCTPATUBHM
npomeHu. MOKOHKPETHO, paboTereTo Ha AeMOKPATCKK M3OpaHUTE UHCTUTYLUN W
Ha CcyacTBOTO belle UAKM 3aNpeHo UK OTPaHUYEHO HA HEKO/IKY Hefjenun, a BO HEKOW
cnydaun v nogonro. Toa Gelle eBUAEHTHO BO 3eMjuTe Ha 3anagHuoT BankaH. bewe
M3pa3eHa 3arpuXeHOCT 1 BO OIHOC HAa TOa Aa/sn 0Baa CuUTyauuja bu mMoxena aa rv
3arpo3m B/afieereTo Ha NPaBoTo U AeMokpaTujaTa, ABeTe KoHBEHLMCKM Hauena be3
Kou 61 610 peuncy HEBO3IMOXHO A Ce 3aLITUTAT YOBEKOBMTE NpaBa. BaxHo e aa ce
Harnacu Aeka cornacHo KoHBeHuMjaTa koe v aa 6uio peleHne Koe ce CMeTaso 3a
McnpaBHO Aa buje ycBOeHO Of CTPaHA Ha ApXaBWTe-YNeHKU Kora The ce CoodyBaaTt
Co naHaemujata, 6e3 ornea Aaan MMa WKW Hema Aeporauuja, HUBHUTE fAejcTBuWja
Tpeba cekoraw fa 6uaaT BO CKAAZ CO TEKCTOT, Haue1aTa U AyxoT Ha KoHBeHUujaTa.

Of oBaa npuyunHa, rasata Il of AeN0T 1 MM € MOCBETEHA HA Hayenata Ha
3aKOHUTOCT W MNPOMOPUMOHANHOCT. OBMe Hauena M GopMMpaaTt TeMennTe Ha
KOHBEHLMCKMOT CUCTEM U TWE MOXaT Aa Ce NMPMMEHYBaaT Kako BO BOOOMYaeHM
(HOpManHK), Taka U BO UCKAYUUTENHU CUTYaLUUW. TUe Ce peNeBaHTHU BO BpPCKa CO
naHaemujata KoBmna-19, HE3aBUCHO Aa/NV LPXABUTE-UNIEHKN fepOornpane of YneHoT
15 UK He. JoNONHUTENHO, 0Baa 1/1aBa ' aHAIN3NPaA UHCTUTYLMOHANHUTE rapaHLuunm
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M HWBHATa MpecyfHa y/iora 3a Aa Ce oCcurypa feka Hauvesnata Ha 3aKOHMTOCT “
NponopuUMOHAIHOCT C& MPOMUCHO MCMOYUTYBAHM 33 Bpeme Ha Kpu3ata KoBupi-19.
OBME HAYesAa U HAYMHOT HA KOj WHCTUTYLMUTE ja CNeAaT HWBHATA MPUMEHA Ce
eKCTPEMHO BaXHW 33 Aa Ce NMPOLEeHN KOMMNATUOUAHOCTA Ha BAAJUHWTE MepKU 3a
CnpasyBake CO NaHaemmujaTa co KoHseHuUuMjaTa.

[lenoT 2 oA BoAWYOT, KaKO M CeKkorall, BK/ydyBa pe3nMea Ha npecygute Ha
CynoT KoM Ce CMeTaaT 33 pe/eBaTHU 3a TemaTa koja ce o6paboTysa, a BO 0BOj
C/lyyaj NpeaMeTUTEe KOUIITO CE HAjTECHO MOBP3aHMK CO 3arpuXKeHOCTa 33 YOBEKOBUTE
npaBa BO TEKOT Ha maHAemwujata Koeua-19. AHanmzata Ha CydoT BO OBME C/yyau
Tpeba 1a 0BO3MOXM KOPUCHW MPUMEPH 3a MPETCTABHWLMTE HA HALMOHANHUTE U
MefyHapoAHMTE MHCTUTYLIMM KOW TO YnTaaT 0BOj Boamuy.

BepyBame feka oBaa nybsaukauuja, ocobeHo Bo nornes Ha ¢GopmaToT U
MEeTO/]0/10TjaTa Ha CMpaByBakbe CO MpallarbaTa Bp3aHu 3a KoBWA-19 KO 1 3aceraart
npaBaTa of KoHBeHUWjaTa, ke NpeTCcTaByBa KOPUCHA anaTka 3a CuTe oHUWe Kou Tpeba
Aa I TO/IKyBaaT v NpUMeHyBaaT npaeata o4 KOHBeHLMjaTa BO KOHTEKCT Ha KpuW3aTa
Koeng-19.

23
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Fnasa | — MpaBa 3acerHaTtu co
naHaemunjata Koeua-19 n co oAroBoOpoT
Ha Ap>KaBUTe Ha NaHAEeMHUjaTa

[lp>xaBuTe MMaaT onwTa o6Bpcka cornacHo EKUM aa npe3emat agekBaTHU MepKku
32 /la TV 3aWTUTaT NOeAMHUMTE 04 WKNpereTo Ha KoBuna-19 1 aa ce nsberHe Tre Aa
bupat 3apa3eHu ¥ Aa rv TpnaT HeroBuTe nocaeavumn. Osue 06BpCKkM ce nojaBysaaT
NpBeHCTBEHO BO useHosuTe 2 (MpaBoTo Ha XWBOT), 3 (3abpaHata Ha HeYyoBeuKo
W Aerpagmpadko moctanyBakbe) U 8 (MpaBOTO Ha MOUMTYBatbe Ha MPUBATHWOT W
CEMEjHUOT XMBOT).

OBaa [N1aBa rM WUCTpaxKyBa CUTyauuuTe BO Kou 6K MoXene Aa HacTaHaT oBue
06BpCKM Aa Ce 3aWTUTAT XMBOTOT M 3/1paBjeTO M TOYHMOT OMCEr Ha MO3UTUBHUTE
AOMKHOCTU Kou 61 MOXee Aa MM Ce HAMETHAT Ha Ap>KaBUTe COrNacHO KOHBEHLM]aTa,
BO KOHTEKCT Ha maHAemujaTa KoBuAa-19. Taa WCTO Taka Iy pasriefyBa HauMHWTe
Ha KOMWTO pa3/nuHWTe npasa oA KoHBeHUMjaTa Ouie MOroAeHW of MepKuTe
npe3emMeHu of ApXKaBUTe 3a [a Ce 3alTUTAT XKMUBOTOT W 3APaBjeTo 1 COAPXKM aHaan3a
Ha OMCeroT BO KOj BMelLYBarbaTa BO CEKOE MOeANHEYHO NPaBo MOXaT fa Ce r1efaat
Kako onpasfaHu.

Cekoj Ae/1 04 rNaBaTa ce COCPef0TOUYBa Ha pa3/IMuHO MpaBo of KoHBeHLMjaTa.
MefyToa, ce MOTBPAYBa fieka npasaTta of KoHBeHUMjaTa He [ejcTByBaaT M30/MpPaHO
W feka pa3buparbeTo Ha HWBHATa MefyceOHa MOBP3aHOCT MpeTCTaByBa BWTafeH
[eN Of rapaHTUpareTo Ha HUBHaTa edekTBHA 3awTuta. OTTyKa, AENOBUTE BO
paMKUTE Ha OBAa r1aBa COAPXaT NoBeKeKpaTHW pedepeHL KOH ApyruTe Aes0BU Of
nybavKauwmjaTa 3a 4a ja HarnacaT pesieBaHTHOCTA Ha ApYruTe Npaga O/ aHa/n3aTa Bo
PaMKUTE Ha TOj 1eN, U 33 1 FO HACOUAT YMTATEIOT KOH PE/NEBAHTHA ANCKYCHja 3a TUe
npaBa BO paMKuTe Ha oBaa nyb/ukauwja.
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1. YneH 2 - MpaBo Ha XXUBOT

YNeHOoT 2, NPaBOTO Ha XMBOT, € ejHa 04 HajTeMenHuTe oapenbv Bo KoHBeHLMjaTa.
Toa e NpaBo 0/ KOE He MOXe A ce OTCTanu (Aepornpa) 3a BpeMe Ha MUp, WTO 3HAUM
[eKa [p>XaBWTe He MOXaT Aa M CyCneHAMpaaTt HMBHUTE 00BPCKM COTNAcHO OBaa
ofpenba BO TEKOT Ha NaHAemMmnjaTa KoBMA-19. YneHOoT 2 npesBuaysa:

,1. [IpABOMO HA #UBOM HA CEKOj YOBEK € 3aWMUMEHO CO 3aKOH. HUKOj
He Moxce 0a bude HaMepHO /UWEH 00 He208UOM HUBOM 0CBeH 3apadu
U3BpWYBAkEe HA CMPMHA KA3HAd, U3peyeHd Co CyOcKa npecydd, o Koja
moj 6us o2aaceH 3a BUHOBEH 3d KPUBUYHO 0€/10, 3 Koe kazHama 6uaa
npedsudeHa CO 3aKOH.

2.Hema 0a ce cmema deka Auwysaremo 00 xusom 6UN0 HAHECeHO
80 CNPOMUBHOCM CO 0B0j Y/€H K02d MOd HACMANU/0 KAako nocsieduya
Ha ynompeba Ha cuia Koja 6und ancosymHo HeonxoOHa: a) 3apadu
006paHa Ha cekoj noeduHey 00 HE3AKOHCKO HACU/ACmeo; 6) co yes 0a ce
cnposede 3aKOHUMO ancerbe uau 0d ce cnpeyu 6e2cmao Ha auye koe 6us0
3aKOHUMO yanceHo; B) npu Oejcmaue koe 6U/0 3aKOHCKU Npe3emMeHo Co
yes da ce cnpeyu Hemup uau 6yHm.“

a. Mo3uTMBHM 06BPCKU Aa ce rapaHTUPa KUBOTOT

UYNeHOT 2 MM HaNoXyBa Ha ApXKaBWTE fa Ce BO3APXKYyBaaT O HE3aKOHUTO
JLYBatbe Of XMBOTOT (HeraTMBHa 06BpCKa), Kako W Aa npe3emaT Mepku 3a Aa
rapaHTMpaaT XWBOTUTE Ha OHME BO PaMKWTE Ha HUBHATA jypucankuumja (No3nTMBHA
06BpcKa). Mo3UTMBHWUTE 06BPCKM HA APXABMTE BO OBOj KOHTEKCT 3a3eMaaT pas/iMuHu
bopmu, BKAyUMTENHO perynatopHu obBpcky 1 onepatusHu 0OBpckM, kou ke bugat
HaKyCo aHaAM3MpaHun NOAoANY.

Pe2ynamopHu 068pcku

YneHoT 2 6apa of Ap>XaBKTe A3 BOCMOCTaBAT 3aKOHCKA paMKa 1 fja 'y CnposeayBsaaTt
perynaTopHuTe pamMkM 3a [a o 3aWTuTaT XMUBOTOT. Kora Apxaeata npe3ema,

9 Jlones de Coyca ®epHaHde3 npomus Mopmyaanuja [Lopes de Sousa Fernandes v. Portugal], npecyaa Ha lonemuor
CYACKM COBET 04 19 AeKemMBpU 2017, 6p.56080/13, § 166 (BkyueHa Kako pesume Bo oBaa nybaukauwja); ambepm
u Opyau npomus ®panyuja [Lambert and Others v. France], npecysa Ha fonemMnoT CYACKU COBET OA 5 jyHu 2015, 6p.
46043/14, § 140; Ojan npoTus Typuuja [Oyal v. Turkey], npecysa o4 23 MapT 2010, 6p. 4864/05, § 54 (BKNydeHa Kako

pesumMe Bo 0Baa ny6ankaumja)
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orpaHusmpa uam ofobpyBa onacHU akTUBHOCTM, Taa MOpa Aa OCUTYpa Mpeky CUCTeM
Ha NpaBuWa 1 nNpeky A0BOJIHA KOHTPO/A jeKa pU3MKOT KOj Ce HAMETHYBA M0 XUBOTOT
npeKy Npe3emMarbeTo Ha TaKBM aKTWBHOCTM € HAMa/leH U CBEAEH Ha Pa3yMeH MUHUMYM."
Toa BKJ/IydyBa pery/vMparbe Ha JWLEHLMpPatbeTo, BOCMOCTaByBarbeTo, paboTereTo,
6e36efHOCTa U HAA30POT HaJ aKTUBHOCTMTE 3a KOW Ce CMeTa Jieka ce camu no cebe
PU3MUYHM UM OMACHM, HA HaUMH KOj e MpWUAAroAeH Ha NocebHUTE KapaKTepUCTUKM
Ha aKTMBHOCTA 3a koja cTaHyBa 360p." [pxasuTe MopaaT Aa HampasaT Aa buge
3a[J0/DKUTE/IHO 3a CWTe 3acerHaT Aa npe3emMar NpakTUUHM MepKU 3a Aa ja ocurypaart
Ae/0TBOPHATA 3alUTUTa Ha rpafaHuUTe UMULITO XMBOTM O Moxene Aa buaat 3arposeHn
O/ pM3ULMTE KO Ce CBOjCTBEHU HA aKTUBHOCTUTE KOW TUE TV Mpe3emaar.

AKTUBHOCTUTE ,,0praHn3npaHun® naun ,ono0bpeHn” of Ap>xasarta, Kom BoobnuaeHo
ce ymHart 6e3benHu, cera Moxe fla ce CMeTa fieka ce camuTe no cebe onacHU camo
3aT0A WITO BK/YYYBaaT KOHTAKT CO APYru Nyfe N Ha TOj HAUMH NPETCTaByBaAT 3aKaHa
3a npeHecyBarbe Ha KoBua-19. Toa, Ha NpuUMmep, BKAyUyBa OAere Ha yumauuwre,
pabota, B0 601HMLA, BO LileHTpUTE 32 OAMOP U pekpeauuja, bubavotekute, MysenTe,
NpOAaBHULMTE, KAKO U KOPUCTEHE HA jaBHWOT TPAHCMNOPT. PerynaTopHuTe 06BpCKM
0f YUNEHOT 2 M3MCKYBAaT BAAAWTE Aia CMPOBEAAT Pery1aTopHM paMKy 3a a ocurypaar
AeKa ce BOBEIEHM afileKBaTHU 3paBCTBEHU M 6e30ejHOCHM ynaTCTBa U NpoLeaypu 1
MCTUTE Ce ceaaT BO OBME MPOCTOPU, a CO Liea A Ce CMpeyn WupereTo Ha Kosua-19.”
Ha npumep, TakBWTe ynaTcTBa M NPOMUCK MOXaT fa COBEeTyBaaT v mpenopadysaat
Kako aa ce obe3bean coumjanHOTO AMCTaHUMpatbe, Aa ce Oapa NoAWrHyBarbe Ha
napaBaHu 3a Aa Ce OfBOjyBaaT NyfeTo Kou ce BO HermocpeAHa 0aM3uHa, uau Aa ce
Aaje OBNACTYBare 32 HOCEHE HA MACKM Ha JIMLETO Ha OAPEeAEHU N0KaUWK, Kako
WTO € jaBHWOT TPaHCNOPT. ANTEPHATUBHO, 3aBUCHO Of CTENeHOT KOj ro NpeTcTaByBa
PU3MKOT, MOXe fla Ce CMETa 3a HYXHO fJa Ce 3aTBOPU UAU OrpaHuun GU3NYKMoT
npvcTan 4o 0BMe MecTa, 0fHOCHO YCAYTH, [LOKONKY CUCTEMUTE He MOXKaT Aa CMUCAaT
HauWMH Kako TWe fa OCTaHaT oTBopeHM 6e3 nMpuToa fa MpeTcTaByBaaT 3akaHa 3a
XMWBOTOT.

bosHuumM

BO KOHTEKCT Ha jaBHOTO 34paBje, of ApxaBuTe ce bapa fa HanpasaT Mponucu
Kow Ke rvi npuHypat 6onHuuUmMTe, 6€3 pa3aivka Aanau Ce TUe jaBHW UK NPUBATHU, Aa

10 Myuu6abuk npomus Cpbuja [Mucibabic v. Serbia], npecyaa oa 12 jyav 2016, 6p. 34661/07, § 126
n Yespuoany npomus Typyuja [Cevrioglu v. Turkey], npecyaa o4 4 oKTOMBpU 2016, 6p.69546/12, § 57
12 BusHec u Opyau npomus Hopsewka [Vilnes and Others v. Norway], npecyaa of 5 AekeMBpu 2013, 6p.52806/09 u

22703/10
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YCBOjaT COOABETHM MEPKU 33 3aWWITUTA HA XXMBOTUTE HAa MALMEHTUTE M HA NEPCOHANOT.?
Mo3nTMBHMTE 00BPCKWM Ha [pXaBMTe BO OBOj KOHTEKCT MOpaaT Aa OAroBOpaT Ha
M3MEHeTUTE KOHTEeKCTM, COFMACHO MoAaTouMTe U MHPOPMALMUTE KON UM CE HUM
[OCTanHW. 33 Aa Ce OCUrypa OATOBOP CMopej YNEHOT 2 KOj K& COO[BETCTBYBA
Ha KoBuma-19, o4 Bnagute ke ce 6apa fa rv M3MeHaT Nponucute Kou ro ypeaysaat
paboTereTo Ha 6ONHMLMTE BO PAMKWUTE HA HUBHATA jypuCAMKLM]ja 3a Aa 6apaaT ga ru
3aWTUTAT XUBOTUTE HA HUBHUTE NALMEHTU M HA NEPCOHANOT Of 3aKaHaTa Mo XXMBOTOT
Koja ja Hocu co cebe Koena-19.

OnepamusHu 068pcKu da ce npeseMam npeseHMUBHU MepKu

[lpXaBnTe MCTO Taka MMaaT oOBpcKa Aa Mpe3emar MPeBeHTUBHU OMepaTUBHM
MEPKM 33 A3 W 3aWTUTAT NOEAMHUNTE Of KOHKPETHUTE 33aKaHW MO XWMBOTOT KOU
MpOW3/IeryBaat o4 ‘OMacHM CUTyauuu''* BO KOHTEKCT KaKO Ha jaBHWTE, Taka M Ha
NpMBaTHWTE aKTMBHOCTK,® KOra Ap>aBaTa 3Haena WAM pasymMHo Tpebana Aa 3Hae
3a 3akaHaTa (,OcmaHoB TecT*).'® OBaa O/KHOCT Ce npoTera C& [0 CNpeyyBareTo
Ha CMPTHUTE C/ly4an Of WHAYCTPUCKUTE, EKONOLWKNTE U MPUPOAHUTE KaTacTpodn.”
CyackaTa npakca Ha CyfoT 33 3apasHu 60necTu e orpaHuyeHa,”® n octaHysa fa ce
BMAM fann Koena-19 Ke notnagHe nog aepuHuumjata Ha ‘npMpogHa onacHocT nam
HEKOja Apyra Kateropuja.

13 Kansenu u juzauo npomus Mmasnuja [Calvelli and Ciglio v. Italy], npecyaa op 17 jaHyapu 2002, 6p. 32967/96 (BknydeHa
KaKo pesume Bo oBaa nybankavuja)

14 CmojaHosu npomus Byzapuja [Stoyanovi v. Bulgaria], npecyaa o4 9 HoemBpu 2010, 6p. 42980/04

15 OHepjundu3 npomus Typuuja [Oneryildiz v. Turkey], npecyaa Ha [0N1eM1OT CYACKN COBET Of 30 HOEMBPYU 2004, 6p.
48939/99 (BkNyyeHa Kako pe3ume Bo oBaa nybaukaumja)

16 TakaHapeyeHWoT ,OCMaHOB TeCT* 3a NpBnat eabopupaH o4 CTpaHa Ha f01eMUOT CYACKN COBET BO nNpeaMeToT OCMaH
npomus O6eduHemomo Kpascmso [Osman v. the United Kingdom], npecyaa Ha [o1eMWUOT CyACKU COBET 04 28
OKTOMBPYU 1998, 6p.23452/94, § 116 (BK/NyUeHa Kako pe3umMe BO 0Baa NybankaLuja)

17 Ha npumep, cMpTHUTE ciyyan kou 6une nocneamnua Ha CayyajHa ekcnaosuja BO AenoHuWja 3a oTnag Bo 6/u3nMHa Ha
cyncraHaapaeH rpag o4 6apakw (OHepjudu3s npomus Typyuja [Oneryildiz v. Turkey], npecyaa Ha fonemunoT CyAcku coBet
0/l 30 HOEMBpY 2004, 6p. 48939/99 (BKNyueHa Kako pe3nme BO 0Baa MybanKkaLwja)); ryberbero Ha XUBOT NPEAN3BUKAHO
O/} KNU3MLWTE KOE MOXENO fa Ce NPeABNaM, WTO Ce A0KEN0 Ha MPOMYCTOT HA BAACTUTE Aa CNPOBEAAT NOAUTWKM 3a
NPOCTOPHO MNaHMPatbe 1 3a CracyBatbe BO BOHpeAHU cutyauuu (bydajesa u Opyau npomus Pycuja [Budayeva and Others
v. Russia], npecypa o4 20 MapT 2008, 6p.15339/02, 21166/02, 20058/02,11673/02 1 15343/02 (BK/Ny4eHa Kako pe3vme Bo 0Baa
nyb6a1Kaumja); n CMpTTa Kako pesy/TaT Ha MPOJIOHMPaHaTa U3/I0KEHOCT Ha a36ecT Ha 6POAOTpaANANILTE YNpaByBaHO
0f CTpaHa Ha Bnapata (bpuHkam u dpyau npomus Masnma [Brincat and Others v. Malta]).

18 Buaw EHxopH npomus LLigedcka [Enhorn v. Sweden], npecyaa o 25 jaHyapu 2005, 6p. 56529/00 (Bk/yueHa Kako pesnme
B0 oBaa ny6aukaumja); Ojas npomus Typyuja [Oyal v. Turkey], npecyaa of 23 MapT 2010, 6p. 4864/05 (BknydeHa Kako

pesumMe Bo 0Baa ny6ankaumja)
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OCMaHOB TecT”

»OCMaHOBMOT TECT, CNOMEHAT NOrope, yKaxyea AeKa:

»,Mopa fa 6uge ycTaHoBeHO (Ha 3a40BoACTBO Ha CyAoT) Aeka BAacTWTe 3Haene
nav Tpebane [a 3HaaT BO BPEMETO Ha NMOCTOEHETO HA CTBAPEH W HEMOCPeAEH PU3NK
M0 XWBOTOT HA UAEHTUOMKYBAH NOeAUHEL UAN NOEAWNHLUW O4 KPUBMYHUTE Aena Ha
TPETO ANLE M [IEKA TUE NPONYLWTUAE [1a MPE3eMaT MEPKM BO PAMKUTE Ha OMCErOT Ha
HUBHUTE OBNIACTYBakba, KOU, aKO Ce€ MPOLEHaT pasyMHO, OU MOXeNo Aa Ce o4eKyBa
Aeka ke ro u3berHar Toj pusmk.”

(i) [ann HacTaHysa OnepaTnBHa AO/IKHOCT Ad CE NMPE3EMAT MEPKW 3d Aa CE

cnpeyaTt CMpTHUTEe ciydan o Koeua-19?

[nckytabuaHo e fganu apxasute wupym Espona 6ea CBeCHUM 3a 3akaHaTa 3a
XWBOTOT KOja ja HameTHa KOBUA-19 M PU3MKOT AeKa BMPYCOT Ke ce Mpowupu Ao
HWBHUTE W BHATPE BO PAMKWTE HA HUBHWTE jYPUCAMKLMK, YWTE Of jaHyapu 2020
roavHa. Ako toa buno Taka, b1 Moxeno fa ce cmeta Aeka KoBWA-19 mpeTcTaByBan
KOHKpETHa 3aKaHa 3a XMBOTOT 33 KOja Ap>asaTta 3Haena uau pasymHo Tpebana fa
3Hae 1 0/ Koja ip>KaBaTa umana 06BpcKa Aa v 3alWTUTW Hej3nHUTe rpafaHi.

TewkoTujata CO NaHAemuja Kakea WTo e KoBMA-19 ce COCTOM BO TOa LWTO
naeHTudurKaymMjaTa Ha NoeAMHELOT UM NOeANHLMTE UMJLITO XKUBOT/M e/ce BO pU3nK
€ peunmcy HeBO3MOXHa CO Orej Aeka LeNoKYNHOTO HacesneHuwe Ha ApxasaTta bu
Moxeno aa buzae nHduympaHo. OBaa TEWKOTWja BAMjae BP3 OCTAHATUTE KPUTEPUYMMU
oa ,OcMaHoBMOT TecT*, bapakeTo 3a CTBapeH W HemocpeaeH pusnk.'® bu b6uno
TELKO 3a cekoja p>KaBa Aa 3Hae Koj 0ff MUIMOHWTE Hej3MHU rpafaHm ce coouyBa CO
CTBAapeH v HemocpefeH pusmnk fa dbuae uHduumMpaH co Kosua-19. NMoHatamy, oHne
Kow ce 3apasue co KoBMA-19 Toa ro UCKyCUAe Ha Pa3/IMUHK HAuMHK, Na f0AeKa Toj
€ 3arpo3yBayKy BUPYC 33 XXMBOTOT HA HEKOW, APYTUTE BOOMLITO HE UCKYCUAE HUKAKBY
cumnTomu. Mopagu Toa Ke buae Aypu 1 NOTEWKO Aa ce nAeHTUMKYBaaT OHUE KOU Ce
HaofaaT noJ CTBAapeH 1 HenocpeaeH pu3nk fa buaat uHGUUMpaHu co Koena-19, oHve
33 Kov KOBWMA-19 NOCTaBYBa CTBAPEH M HEMOCPEAEH PU3MK MO XMUBOTOT.

MerfyToa, Ha OBaa TelWwkKoTuja OM MoXxen Aa 1 ce cnpoTUBCTaBM $akToT Aeka 6uno
MOXHO Aa ce naeHTUdMKyBaaT rpynu Ha nyfe Kou ce moseKe ‘B0 pu3mnK’ aa gobujat

19 Buan Tanauc npomus Mmasnuja [Taplis v. Italy], npecyna oa 2 MapT 2017, 6p.41237/14, a 0C06€HO U3ABOEHNUTE MUCAEHA

Ha cyauuTe Enke [Eicke] u CnaHo [Spano]
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KoBna-19*°Man Kon ce NOpaH/IMBM Ha HETOBUTE 1€jCTBA, KAKO HAa MpUMep NOBO3pacHuUTe
MW OHVE ML KOW MMaaT oApe/ieHa NMpPeTxoHO NoCcToeuka 3/1paBCTBeHa coctojba.”
BpemeTo v npupojaTta Ha MHTEpBEHLMjaTa 0 CTPaHa Ha BaacTuTe ke buae ncTo Taka
MepoAaBHO. [JoKONKY MOXe fa ce MAeHTUdUKYBa oapeseHa ocobeHo paHauBa rpyna
WAV TPyna LWTO € BO PU3NK, 04 APXXaBuUTe MOXe Aa ce 6apa a npe3emMaT No3UTUBHY
MEPKM 3a [1a T 3aWTUTaT NyfeTo BO OBaa rpyna npej Aa buae ncrakHat kakos 6uno
noesfuHeueH xanbeH Hasog Uaun aa buae nobapaHa NomoLL.

(i)  Oncer Ha onepaTMBHaTa 4OAXKHOCT

[lokosiky 61/ie yCTaHOBEHO ieka Ap>kaBaTa MMa onepaTuBHa JO/KHOCT ja npe3eme
MEepKU 33 Aa v 3alTUTU XUBOTUTE Of KOBMA-19, HEjaCHO € LITO TOUHO Ke MmoBsieye
co cebe Taa JO/KHOCT. [ip>XKaBuTe MO NpaBWUAO MMAAT WHUPOK NMpocTop (MapruHa) Ha
NpoLeHKa BO MOraes Ha METOAMTE KOW Ce YCBOjyBaaT 3a fa Ce UCMONHAT HUBHUTE
onepaTUBHMW JO/KHOCTH. Bp3 BNacTuTe He cMee Aa b1ze HaMeTHaT HEBO3MOXEH UK
HecpasmepeH ToBap M Mopa fia Ce COr/efiaaT OrpaHNUyBarbaTa Ha KOHKYPEHTHUTE
MPUOPUTETH M OTPAHUYEHUTE Pecypcu.?

Mpu NpoLeHyBaHeTO Ha OMCEroT Ha MO3UTWBHWTE OMNEPATUBHU AO/DKHOCTM HA
ApXaBaTa ¥ Ha TOa Aanv ApXaBaTa HWUB v ucnoaHmna, CyaoT Ke rv 3eme npeasus
KOHKPETHUTE OKO/NHOCTW Ha C/1y4ajoT, BKAYUYBAjKM ja 1 LOMALLHATA 3aKOHUTOCT Ha
[ejCTBMjaTa MM NPONYLWITakaTa Ha BAACTUTE, AOMALIHUOT MPOLEC HA JOHECYyBake
0ANYKW, BKAYUNTENHO W TOA fanun Gune 3eMeHu NpeABunz COOABETHUTE NCTPaXKyBakba
W CTYAWU, CI0XKEHOCTA Ha MpaLlareTo, a 0cobeHo Kora ce BO npatlarbe KOHGANKTHUTE
KOHBEHLMCKM UHTEpecH Kow ce BO CyAMp, M3BOPOT HA 3aKaHaTta, OMcCeroT BO KOj
pY3MKOT MOXe Aa buge y61axeH 1 onceroT BO KOj PU3MKOT pe3yNTupa o oApeseHa
jacHo peduHMpaHa 3akaHa.?

20 Ha npumep, oHue kou paboTtaT BO OAPeAeHN Npodecun Kaje WTOo MMa NOroNemMn U3rean Aeka The ke AojaaT Bo
KOHTaKT co ApYyru Nyfe 1 Taka Ke ce 3apa3at co KoBMA-19, kako Ha NpuMep, 34paBCTBEHNTE NpodecuoHanyu. Buan:
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles/
whichoccupationshavethehighestpotentialexposuretothecoronaviruscovidi9/2020-05-11 ,Kou 3aHuMaka Kmaar
HajroseMa MOoXHa M3J0XKEHOCT Ha kopoHa BupycoT [Which occupations have the highest potential exposure to
coronavirus?]*, KaHlienapuja 3a HaMOHanHa CTaTUCTUKA, 11 Maj 2020

21 Buau https://www.who.int/westernpacific/emergencies/covid-19/information/high-risk-groups ,KOBWNA-19:
paHAMBM TPynu W rpynu o BUCOK puank [COVID-19: vulnerable and high risk groups]® CseTcka 3apascTBeHa
opraHu3aumja, 3anagHonaunduuku pervo [World Health Organization, Western Pacific Region]

22 bydajesa u dpyau npomus Pycuja [Budayeva and Others v. Russia], npecyaa o4 20 MapT 2008, 6p. 15339/02, 21166/02,
20058/02, 11673/02 1 15343/02 (BK/Yyu€Ha Kako pe3ume BO 0Baa nyb/mKaumja)

23 Bydajesa u dpyau npomus Pycuja [Budayeva and Others v. Russia], npecyaa o4 20 MapT 2008, 6p. 15339/02, 21166/02,
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OBa ce Hekou GaKTOPM KO 3HAUaT jeka e BePOjaTHO Aeka Ha ApxaBuTe Ke um buae
AOfe/IeHa WIPOKa MAprMHa Ha NPOLEHKa BO nories Ha 13bopoT Ha onepaTUBHUTE
MepKM 33 f1a Ce Crpeyat CMPTHM Cydan KOW ce pe3yntat Ha Koeug-19. MHory of
nopaHewHWTe NpeamMeTn Bo Kow O6MN0 yTBpAEHO NpeKpllyBatbe Ha onepaTvBHaTa
AO/DKHOCT O UNEHOT 2 Ce MOBP3yBaaT CO 0APeAEHM HacTaHW, 3a KO Ap>KaBaTa MMana
jacHO HMBO Ha pa3bupatbe 1 NPETXOAHO MpeAynpeayBarbe. C& ylwTe eBO/YTUBHATA
npupoaa Ha naHgemujata Kosmg-19, WTO Ce MOBP3yBa CO HACTaHYBarETO Ha HOB
BMPYC, T0 NPaBy PU3NKOT MOCAOXKEH 3a [1a MOXE /1a CE OATOBOPU Ha HEro. HayuHOTo
CO3HaHWe 1 pa3buparbe Ha NpUUNHKUTE U epeKTOoT Ha KOBMA-19 MPOAO/IXKYBa Aa Ce
pa3suBa. Mpu n3byBHYyBateTO Ha NaHAeMMjaTa, MMaLle HEKO/IKY PesleBaHTHM HayUHW
CTYAMW AOCTaNHK 3a fa 6WMAAT KOHCYATMPaHW Kako AieN 04 NpoLecoT Ha JoHeCyBatbe
OANYKM 33 TOa KaKko Aa ce oaroBopu. OBue cTyanmn kou 6ea goctanHu, uam kou bea
W3rOTBEHM OTTOTall, HYXHO He WAeHTUdMKyBaa eaeH AedUHWUTMBEH OATOBOP 3a
KOjLITO MOXe [1a Ce CMeTa ieka AipxasmuTe Tpebasie Aa ro npesemart u Koj 61 Hanpasu
TWe f1a NOCTanyBaaT BO COMMACHOCT CO HUBHWUTE 06BPCKM O/} UEHOT 2. JONOHUTENHO,
MOXE fla MMa MPaKTUYHU OTPaHMUYBatbA MAM OTPAHWUUYBAHbA HA PeECYPCUTE KOW
pe3ynTupaart of rmobanHata nobapysauka Ha CMYHA onpema.

MefyToa, ypn 1 BO KOHTEKCT Ha eKOJIOWKNTE KaTacTpodu Bp3 KOW ApXKaBuTe
Hemane KoHTposa, CyAoT 3a3e/ CTaB [eka ApXaBuTe MMaaT obBpcka Aa npesemat
MPEBEHTUBHY OMEpaTMBHM MEPKW 3a Aa o 3ajakHaT HMBHWMOT KanauuteT Aa ce
CnpaByBaaT CO HeouekyBaHaTa M HacuaHaTa NPUPOAA Ha TakKBWTE TMPUPOAHM
deHoMeHU.2* HeouekyBaHaTa M HempeABMA/AMBA MPUPOAA Ha MaHAeMujaTa MoXe
[a 3HauuW Jeka Ap>xaBuTe Ke MMaaT NoWwmnpoka MapriuHa Ha NpoLeHKa Bo Noried Ha
TOa KaKko fia OAroBOpaT, HO TOA He e NpUYMHa fla Ce NMPETNOoCTaBK AeKa TUe BOOMLWTO
HemMaaT onepaTMBHW [O/HKHOCTM MO YNEHOT 2. OnepaTUBHMUTE [OKHOCTU KOM Ce
3acerHaTv o jaHyapm 2020 rofMHa HaTaMy nopaav Toa 6u Moxese Aa ja ondarat
obBpckaTta oHanpes fa ce Hapaya JMYHa 3alWTUTHa onpema (130) u pecnupartopy,
aa um ce o6e3bean 3aWTMTHA onpema Ha paboTHULMTE,® UK Aa Ce HAMETHAT MEPKK
33 OrpaHMuyBatbe Ha IBVXKEHETO NMO3HATU UM MEPKU Ha COLMjANHO AUCTaHLMpPatbe,

20058/02, 11673/02 11 15343/02, §§ 136-137 (BKnyueHa KaKo pe3vmMe BO OBaa nyﬁnwKauwja); KosnjadeHko u dpyau npomus
Pycuja [Kolyadenko and Others v. Russia], npecyaa of 28 despyapw 2012, 6p. 17423/05, 20534/05, 20678/05, 23263/05,
24283/05 1 35673/05, § 161.

24 M. O3en u dpyau npomus Typyuja [M. Ozel and Others v. Turkey], npecyaa o4 17 HoemBpu 2005, 6p. 14350/05, 15245/05
1116051/05, § 173.

25 Buavn bpuHkam npomus Masma [Brincat v. Malta], npecyaa oa 24 jyau 2014, 6p. 60908/11, 62110/11, 62129/11, 62312/11
1 62338/11, Kajie WTO NPOMYCTOT Ha ManTelWwKuUTe BAACTM A3 M obe3beaaT afeksaTHa 3alWTnTa Ha 6pogorpagbeHute
paboTHULM Kou Bue M3N0XKeHU Ha a3bect, BKydyBajku v afeKBaTHa 3aWwTUTHa onpema (Macku 3a anLie), A0Ben Ao

NpeKkpuwyBare Ha YIEHOT 2.
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npuTOa 3€MajKku rv NpeaBMA NPenopakuTe Ha HaykaTa AOCTanHW BO TOA BPEME U
MoCTanyBajKn HaBpeMeHO.

(i) KoHcTaTvpatbe Ha NpekpllyBatbe Ha OnepaTUBHATA JOMXKHOCT

Co Len Aa ce KOHCTaTMpa NpeKkpllyBatbe Ha NMO3WUTUBHUTE ONepaTUBHI 06BPCKK Of
UNIEHOT 2 UCTO Taka Ke Buae HEOMXOAHO fia Ce YTBPAM NPUUMHCKO-NOCAeANYHA BPCKa
nomefy NponylwTarbeTo Ha ApXaBaTa fja Npe3eMe NPEBEHTVBHM MEPKM U CMPTTa Ha
Anuerto. Moxe aa 6uae Tewko Aa ce MaeHTUOUKYBA TOUHO KOra MAW Kafe AULETO
nobuno Koeuna-19, Kako v fasn Herogata cMpT b1 Moxena fa buae nsberHata JOKoKY
Ap>kaBaTa GaKTUUKM yCBOE/Ia NMPEBEHTUBHIU MEPKH, LITO Taa He ycreasa a ro Hanpasu.

OI'IEQaTl/IBHVI [0/1IKHOCTWN BO KOHTEKCT Ha 31PAaBCTBEHATA 3dLWITUTA

[lofieka fiejcTBMjaTa UaKM NpoMyLWTarkaTa Ha BAACTUTE HA MOJIETO HA NOAUTUKATA
32 34paBCTBEHA 3aWTUTA MOXE Aa MoeaeyaT co cebe OArOBOPHOCT Kako Aen OA
perynatopHute 06BpCKU 0ff UNEHOT 2, NOrPewHMoT CyA UAK ‘UncTata’ MeanLmnHCKa
HeOpeXHOCT Ha cTpaHaTta Ha 60/NHWUKMOT MNepcoHan Hema fAa MNpeTcTaByBa
MpeKplyBake Ha 4aeHoT 2.7 COrMacHO Y/JEHOT 2, ApXaBaTa Mopa Aa Hanpaswu
ajekBaTHa oapefba 3a Aa ocurypa BMCOKM MpodecroHanHW CTaHAapAWn nomefy
34paBCTBEHMTE MpOPecnoHanlm 1 3apaan 3alTUTa Ha XMBOTUTE Ha MauueHTuTe,
AOAeKa HeBHMMATeHaTa KOOPAMHALMja BO TPETMAHOT Ha OMpeAeneH nauueHT e
reHepasHoO HeJloBO/IHA 33 1a MPETCTaByBa NPeKpLIyBakbe Ha uneHoT 2.2 CyAoT, cenak,
333e/ CTojannLTe 1eKa MoXe Aa e NojaBu Npobaem no YaeHoT 2 Kora Ke ce nokaxe
AeKa BNACTUTE TO CTaBUJIE XXMBOTOT HA NOEAMHELIOT BO PU3MK TaKa LWTO ro Hernpasne
NpWCTanoT [0 3/paBCTBEHA 3alWTWTa WTO Tue ce obOBp3ane fa My ja HampasaTt
reHepasiHo JOCTanHa Ha Hace/IeHneTo.”

NHaKy, caMo BO ONpefeNIeEHN NCKNYUUTENHN OKONTHOCTM HAaCTaHYBaAaT MO3UTUBHMU
OnepaTnMBHM AO/DKHOCTU Aa C€ 3alWTUTU XMBOTOT BO KOHTEKCT Ha 34PaBCTBEHATA
3aWTnTal

i) KOTa >XWBOTOT € ‘CBECHO CMABeH BO ONACHOCM NpeKy Heaupare Ha npucman
00 mpemMmad, 00HOCHO J/IEKYBAHE KOEW MO MOXMe 0a cnacu xusom’; u

26 Bupycukoscku npomus Moscka [Byrzykowski v. Poland], npecyaa oa 27 jyHn 2006, 6p. 11562/05
27 Mayen npomus O6eduHemomo Kpascmao [Powell v. UK], o4nyKa 3a fOMYIWTEHOCT 04 4 Maj 2000, 6p. 45305/99
28 Jlone3 de Coyca ®epHaHde3 npomus [opmyeanuja [Lopes de Sousa Fernandes v. Portugal], npecyaa Ha lonemuor

CYACKM COBET 04 19 AeKeMBpY 2017, 6p.56080/13 (BK/TydeHa Kako pesnme Bo oBaa nybankaunja)

29 Kunap npomus Typyuja [Cyprus v. Turkey], npecyaa Ha fonemu1oT CyACKW COBET 04 10 Maj 2000, 6p. 25781/94, § 219

31



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

if) Kora ‘cucmemcka U cmpykmypasaHa ducdyHkyuja 8o 6osHUYKUME ycayau
pesyamupa 80 mod hayueHmom da 6ude aAuweH 00 npucman 00 UMHO
/leKyBare Koewmo Moxe 0d Cnacu xusom, d saacmume 3Haene uau
mpebase 0a 3Haaam 3a pusukom U nponywmuse 0d U Npe3emMam Hy#Ho
HeonxoOHUMe MepKu 3a da cnpeyam moj pusuk 0d ce Mamepujaausupa...’ >

Mopaau T0a, MOXaT Aa Npou3/e3at NOTeHLMjasHW NPUTOBOPY M MONAAKM MPOTMB
AP>KaBaTa 3a MpeKkpllyBarbe Ha YNEHOT 2 BO HEKOj MOeAUHEUEH C/yuaj, BO KOHTEKCT
Ha 3[paBCTBEHATa 3aWTWTa, JOKO/IKY JWLETO MOYMHE MOPaAM TOa LTO HeMy He
My 611 AageH mpuctan [o onpemMa Koja MOXe a Crlacu XMBOT3' a BO KOHTEKCT Ha
KoBua-19 Toa MOXe Aa ondaTu U npucTan Ao pecnupaTtop, Ha npumep. MefyToa, Ke
Tpeba fa ce mokaxe feKa yCKpaTyBarbeTO WM OA/faratbeTo Ha MpucTanoT A0 OBOj
TpeTMaH pe3yaTupan UAu of rosemMa MeanUnMHCcKa HebpexHOCT? uan of Nowmnpok
CUCTEMCKU UAW CTPYKTypasieH HeAOCTaToK 0f CTpaHa Ha Ap»aeaTa fa rv npeseme
HY>XHO HEONXOAHUTE MEPKU 3a A CpeUn Toj pU3mnK Aa ce ocTBapu.?

MpucTan A0 NekyBakse (TpeTMaH) 3a 3a60/1yBatba Pa3nnyHmM o KoBuna-19

Kako aen of HUBHUTE HAMopuW Aa ro MakCMMWU3MPaaT NPUCTAnoT A0 JeKyBatbe
(TpeTmaH) 3a KoBWA-19 KOj MOXeE Aa Chacy XWBOT W Aa o 3rosiemMaT KanauuteToT
Ha MeAULUMHCKUTE U ApyruTe pabOTHMLM [a OATOBOPAT HA MOPACTOT HA MaUWeHTK
ko 6GonesyaaT of KOBWA-19, APXABWTE TV 3aTBOPMja 3APABCTBEHWUTE YCAYrM
KOW Ce CMeTaa 3a HeCYWTUHCKU U T OAN0XMja TEPMUHUTE 3aKaXKaHU BO BPCKa CO
octaHaTtuTe 3abonyBarba. MefyToa, NoCTOM 3arpuKeHOCT Aeka Ae-NpuopuTi3aLmjaTa

30 Jlone3 de Coyca ®epHaHde3 npomus Mopmyaanuja [Lopes de Sousa Fernandes v. Portugal], npecyaa Ha lonemuor
CYACKM COBET 04 19 AeKeMBpU 2017, 6p.56080/13, § 192 (BKAYyueHa Kako pe3uMe BO 0Baa nyb/mMKaLimja)

31 Humeuku npomus Moscka [Nitecki v. Poland], oanyka 3a AONYyWTEHOCT OA 21 MapT 2002, 6p. 65653/ 01 (BK/TyueHa Kako
pesnme Bo oBaa nybaukauuja); Mexmem CeHmypk u bekup CeHmypk npomus Typuuja [Mehmet Senturk and Bekir
Senturk v. Turkey], npecypsa oa 9 anpun 2013, 6p. 13423/09; Acuje feHy npomus Typyuja [Asiye Genc v. Turkey], npecyaa
O/ 27 jaHypw 2015, 6p. 24109/07

32 Bo /lone3 de Coyca ®epHaHde3 npomus lopmyaanauja [Lopes de Sousa Fernandes v. Portugal], npecyaa Ha fonemnot
CYACKM COBET 04 19 AekemBpu 2017, 6p.56080/13, § 194 (BKAyueHa Kako pesume BO oBaa Myb6inkauuja) oBa e
AedUHUPAHO Kako AejcTBMja M NpOMylWTatba Ha AaBaTeNNTe Ha 3/PaBCTBEHA 3aWUTWTA WTO OAAT Haj €AHOCTaBHA
rpewka uau MeanunHcka HebpexHoCT, Bo Mepa BO Koja TWe AaBaTenn Ha 34paBCTBEHA 3alTWTA, CO Kpliere Ha
HUBHUTE NPOdECHOHANHN 06BPCKM, MY YCKPaTyBaaT Ha NALMEHTOT UTHO MeANLIMHCKO NeKyBatbe (TPETMaH) U NoKpaj
TOa WTO TMe 6UNe LeNOCHO CBECHM Jieka XMBOTOT Ha MLeTo 61 BO PU3NK [OKONKY TaKBOTO /ieKyBarbe He My buae
AafeHo.

33 Jlone3 de Coyca ®epHaHde3 npomus Mopmyaanuja [Lopes de Sousa Fernandes v. Portugal], npecyaa Ha lonemuor

CYACKM COBET 0/ 19 AlekeMBpU 2017, 6p.56080/13, §195 (BK/yueHa kako pesnme Bo oBaa nybaukalinja)
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Ha MeAULMHCKNTE TPETMAHM U TEDMUHU KOU He Ce MoBp3aHM co KoBupa-19 61 moxena
[a UM O YCKPaTh Ha NyfeTo NpUCTanoT A0 YCAYTU KOW Ce BPEMEHCKN CEH3UTUBHM
M MOTEHLMjaHO MOXaT fa CrnacaT XuBoT.>* Toa rn ondaka CNeAHMBE 3HAYAjHU
npumepu:

i) MponywTareTo Aa Ce fAujarHocTuuMpa pak, Co orneh [Aeka crnopep
M3BelWTanTe Cce npoueHyBa Jeka [AMjarHOCTULMPareTo Ha pak ce
HaMannao 3a BpeMe Ha NMaHAemMujaTa u [eKa MOBTOPHOTO NMPEMECTYBAHE
M HAMa/TyBakEeTO Ha YCAYrUTe Ha 3paBCTBEHA 3aLUTNTAa MOXE UCTO Taka Aa
LoBefe 40 3ro/ieMyBakbe Ha CTanKuTe Ha CMPTHOCT o4 6o/1ecTa BO MAHMHA.3®

ii) HamanyBareTo Ha NpuCTanoT A0 3[4PaBCTBEHUTE YCAYTM 33 MajKu,
abopTyc 1 KOHTpauenumja co Ornej Ha OrpaHUUyBakaTa Ha [BUXEHETO
W npepacrnopeayBareTo Ha NepcoHanoT Koj BoobuyaeHo paboTu BO oBME
nozpauvja, ocobeHo BO 3eMjuTe Kaje WTOo CeKCyanHaTta v penpoAyKTUBHATa
34PaBCTBEHA 3aLWTKTA Ha XeHWUTe 61Na CMeTaHa 3a ‘HeCyLITUHCKA

Kora ce aoHecyBaaT oanykuTe U ce CMpoBedyBaaT MOAUTUKUTE 3a fa Ce 3alTuTaT
NyfeTo 0/ 3akaHaTa Mo HWBHUTE XMBOTYM KOja ja HameTHyBa KoBWA-19, Ap>xaBuTe Tpeba
MCTO Taka fa 61AaT CBeCHM 3a HUBHUTE 06BPCKM Of UNeHOT 2 Aa obe3beaaT npucran
10 NleKyBatbe (TPETMAH) WTO MOXE fla CNacy XMBOT U 3a ApyruTe 3abosysarba. OBue
obepckun Tpeba fa buaat LeHeTn Kako GaKTop BO MPOLECOT Ha JOHECYBake OANYKM
BO MOM/Ie HA TOM KOW YC/IYTM Ha 3paBCTBEHA 3alTuTa Tpeba Aa 0CTaHaT OTBOPEHU, a
Kow MoXaT Aa 6uaaTt npuBpeMeHo OA0XKeHU. JedrHMLMjaTa Ha ‘CYWTUHCKA 3aWTnTa’
Koja ja KOpUCTaT ApXKaBWTe 3a Aa oApeaaT Koe /iekyBatbe Mopa ia Npoao/xu Tpeba fa
ce U3B/ieye AOBO/IHO WMPOKO 33 A1a Ce OCUTYPa YCOTNAceHOCT Co 06BPCKMTE 0/ UNEHOT
2 OMMWLWAHK NOTOpe BO BPCKa CO Apyr1Te 3a601yBarba KO Ce 3arpo3yBayku 3a XXMBOTOT.

34 Buam https://www.thelancet.com/journals/lancet/article/PlIS0140-6736(20)31679-2/fulltext ,KOBMA-19 uma ‘pazopHo’
A€jCTBO BP3 XeHuTe 1 AeBojuntbaTa [COVID-19 has ‘devastating’ effect on women and girls]“ og C.KyHcuHc [S.Cousins],
The Lancet, Volume 396, Issue 10247, cTp.301-302, 1 aBrycT 2020.

35 Buaw https://cancerworld.net/spotlight-on/unexpected-consequences-of-the-covid-19-pandemics-on-cancer-patients/
LMocneanumte Ha nanaemujata KOBWA-19 Bp3 nauueHTuTe o4 pak [Consequences of the COVID-19 pandemic on cancer
patients]* oa Ll.®epapwuo [C.Ferrario], CeeT Ha pakoT [Cancer World], 21 maj 2020.

36 Buau https;//www.coe.int/en/web/commissioner/-/covid-19-ensure-women-s-access-to-sexual-and-reproductive-health-and-rights
,KOBWA-19: [la ce 06e36eau npucTan Ha XeHWTe A0 CEKCYanHOTO 1 PenpoAyKTMBHOTO 3apasje 1 npasa [COVID-19: Ensure women'’s
access to sexual and reproductive health and rights]*, Coonwretue Ha CoseToT Ha Espona [Statement of the Council of Europe], 7
Maj 2020; Buau mcto Taka u https;/www.thelancet.com/journals/lancet/article/PlIS0140-6736(20)31679-2/fulltext ,KOBWA-19 vma
‘Pa30pHO’ AEJCTBO BP3 XeHWTe 1 AeBojumtbata [COVID-19 has ‘devastating’ effect on women and girls]* oa C.KyHcuHc [S.Cousins], The

Lancet, Volume 396, Issue 10247, CTp.301-302, 1 aBrycT 2020.
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068pcKu 3a 3awmuma Ha noeduHyume 0d camonospedysarwe (onepamusHU U
peaynamopHu o068pcKu)

PacTe 3arpyxeHOCTa 3a 3r0/1leMyBakbETO Ha CaMOTOBPeyBatbe /N CO3/aBakbe Ha
CyMUMAANHW MAeN 3a BPEME Ha NaHAEMMjaTa WTo pe3ynTrpa of GakTopu Kako LWTo
Ce CTpaBoT, U30/1aumjata, pusnukaTa JUCTaHUMPAHOCT, HAMA/lyBak€eTO Ha NpUCTanoT
[0 YCNYT1 32 NoAApLKa, ryberbeTo Ha 3apaboTyBaukaTa, 3aTBOPakbeTo Ha BU3HMUCHTE
Y BUCOKMOT CTeneH Ha 13/10KEHOCT Ha CTpafakbe of KoBua-19 nomery paboTHuLMTE
KOW Ce BO MpBUTE pefoBU.3 3arpuMdXeHOCTa 3a OMIITOTO B/OLYBakbe Ha AYLEBHOTO
34paBje BO TeKOT Ha MaHAeMujaTa, 0C0OeHO Kaj OHWME KOW Ce ApXaT BO MeAWLIMHCKa
n3o0/almnja UCTO Taka Ce AUCKYTMPa BO Ae/10T 33 YNeHOT 3 (3alTuTa 04 HeuyoBeuko
W Aerpagvmpayko mocranyBarbe) W BO AenO0T 3a usneHoT 8 (MpaBo Ha MOYUTYBakbe
Ha MPMBATHWOT M CEMEJHMOT XMBOT) OA oBaa nmybaukauuja. OBUE 3arpuxKeEHOCTM
MOXaT Aa CTaHaT ywTe NoCepuo3HKN v Aa 6apaat HEOANOXHA peakuuja, buaejku
naHgemMujata uMa JOArOpoUHM edeKTH BP3 LIeJIOKYNHOTO HaceneHne, eKOHOMMjaTa
W paHaVBUTE TPYNU.

PerynatopHu 068pcku

MoonwTo 3eMeHO, perynaTopHuTe 06BPCKM Ha ApXaBaTa Aa BOCMOCTaBM pamka
Ha 3aKOHM M MPOMUCK 3a 3aWTWTA Ha XMBOTOT, 33 KOW CTaHa 36op norope, Tpeba
Aa BK/Iy4YaT M MepKy 3a 3alITUTa Ha AYLWEBHOTO 34paBje, CO OI/1ef, Ha 3r0NEMEHNOT
PU3NK O CAMOMOBpeAyBatbe UM CO3/aBatbe Ha CyMUUAANHN UAen Npean3BrKaHu
OA B/IOWYBaHETO Ha AyWEBHOTO 3/paBje BO TEKOT Ha NaHAiemwujata. Toa MoXxe Aa
ondaty U NpuUaarofyBare Ha pamkaTa Ha 3aKOHM WTO ro ypeayBaaT NpuUcTanoT 4o
YCAyTW 33 MOAAPWKA Ha AyWEBHOTO 3/ipaBje 3a ja ce oCUrypa Aeka nogaplikata ke
MM OCTaHe [0CTamnHa Ha OHWE BO M30/1auuja UM KapaHTUH (Ha npumep, aa buaat
ob6e3beaeHn NpunarofeHun ycayr npeky tenepoH) 1 ycayrute 3a noaaplika aa ce
HampaBsaT NoWMPOKO AOCTAMHU.

OI'IEQaTI/IBHVI O6BQCKVI

BO M3BECHM OKOJIHOCTM Y/JIEHOT 2 MOXE A3 MMMAWLMPA MO3UTMBHA 0OBpCKa
33 BAacTUTE [a npe3emar MPeBEHTUBHM OMEpPaTUBHM MEPKM 33 Aa T0 3aWTuTar
noeanHeLoT camnoT of cebecn.’® Ce cMeTa eka MLaTa Co AYWEBHM NOMPEYEHOCTH

37 Buam https://www.thelancet.com/journals/lanpsy/article/Pl1S2215-0366(20)30171-1/fulltext ,CyuunaHute pusnum un
npeseHuUMjaTa 3a Bpeme Ha naHuemujata KOBW/-19 [Suicide risk and prevention during the COVID-19 pandemic]“/l.
TyHen u Ap.[D. Gunnell et al], The Lancet, Volume 7, Issue 6, CTp.468-471,1jyHu 2020.

38 PeHonde npomus ®paxyuja [Renolde v. France], npecyaa o4 16 0KTOMBpY 2008, 6p. 5608/05, § 81
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npetcraByBaaT 0co6eHO paHAMBAa Tpynma Ha koja i e notpebHa 3awTtuta of
camonoBpeayBare.?® 3a [a HacTaHe OApefeHa MO3UTWMBHA OnepaTMBHa 06BpCKa
Kajie WTO PU3MKOT 3a JIMLIETO MPOM3I/IETYBa 0ff CAMOMOBPeyBatbeTo MOpa fia buae
YTBPAEHO AeKa:

i) BnacTUTe 3Haene nav Tpebane Aa 3HaaT HaBpeme 33 MOCTOeHETO Ha CTBApeH
¥ HeNoCpefeH pM3unK 3a XMUBOTOT Ha MAEHTUOUKYBAHWOT NoeJuHeL; v

if) AOKONKY Toa 6wao Taka, TMe Aa mpomywTuae A3 Npe3emaTr MepKu BO
PaMKUTE Ha OMCEroT Ha HWBHUTE OB/1IACTYBAHbA KOW, Pa3yMHO MPOLIEHETH,
61 MoXeno Aa ce oyekyBa fia ro u3berHat Toj pusnk.+°

[lo/KHOCTa Aa ce mpe3emMaTt MPEeBEHTMBHM OMepaTUBHWU MepKW BO OBOj Moriea
[ocera raBHO HACTaHyBalle BO KOHTEKCT Ha CaMoyb1CTBaTa BO NMPUTBOP BO UCTPAXKEH
LleHTap MW BO 3aTBOP, 33a/l0/KMNTeNHaTa BoeHa 06Bpcka* uam Ha aobposonHoTO/
HefoOPOBOSIHOTO MCUXMjATPUCKO  3rpudKyBare.*> MefyToa, TakBWM [OJIXKHOCTM
MCTO Taka HaCTaHyBaaT WM HaABOp Of MecCTaTa Ha AulyBakbe of cnoboja u ke ce
NpUMeHyBaaT BO CWUTyalMja Kora MoeAMHELOT Ce 3akaHyBa Aeka Ke CU ro oAseme
COMCTBEHMOT XMBOT Npea ounte Ha cryxbeHuTte nua (areHTUTE) Ha ApXasata W
Kora oBaa 3akaHa NpeTCTaByBa eMOTMBHA peakuuja NOTTMKHATA 04 AejcTBMjaTa UK
6apatbaTa Ha ip)KaBHUTe areHTU, 6e3 oriefl Ha Toa KOAKY HeoueKyBaHa e Taa 3akaHa.®

BO KOHTEKCT Ha NaHAeMujaTa KoBMA-19, MOXE a HacTaHe 06BpCKa Mo YNEHOT 2 Aa
Ce MHTEPBEHMPA [10 CTEMEH KOj € pasyMeH 3a fla ce 06uze fa ce u3berHe pusmnKoT o
CaMOoMoBpeayBatbe Kora:

i) B/IACTUTE CTaHa/Ie CBECHM 33 3HAUYUTE/IHOTO BJIOWYBAHETO HA AYLEBHOTO
3[lpaBje Ha MLETO;

i) B/IOWYBAHETO € NPEAMN3BMKAHO O MEPKM MPE3EeMEHN Of ipXXaBaTa 3a Aa ce
cy3bue wrpereTo Ha KoBMA-19; 1

iii) NoCTOWN CTBAPEH M HEMOCPEAEH PU3NK Off CAMOMOBPe/lyBatbe.

39 PeHosde npomus ®paxyuja [Renolde v. France], npecya o4 16 0KTOMBpY 2008, 6p. 5608/05, § 84

40 ®epHaHde3 de Onuseupa npomus Mopmyaanuja [Fernandes de Oliveira v. Portugal], npecyaa Ha [01€MUOT CyACKM
COBET 04 31 jaHyapu 2019, 6p. 78103/14, §110 - § 115

4 KunuHy u dpyau npomus Typyuja [Kiling and Others v. Turkey], npecyaa oa 28 MapT 2000, 6p. 22492/93

42 ®epHande3 de Onuseupa npomus Mopmyzaauja [Fernandes de Oliveira v. Portugal], npecyaa Ha foNeMWUOT CyACKM
COBET 0/} 31 jaHyapu 2019, 6p. 78103/14

43 Buaun Mukajua Mamados npomus Asep6ejuaH [Mikayil Mammadov v. Azerbaijan], npecyna oa 17 fekemspy 2009, 6p.

4762/05, § 115, Kajie WTO conpyrata Ha XanuTenoT ce cam03anannia Ha NpoTeCT 3a NPUCUIHO UCENYBAHbE.

35



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

CeMejHO Hacuncmgo (onepamusHU U pe2yamopHU 068pcKu)

MoctoM onwT M AOKYMEHTMPAH TPEHJ HaCWACTBOTO [a C€ 3rojieMyBa BO
XYMaHWUTapHWU CUTYaLUu, BKAYUYBAjKWU M U OHUE KOW CE O[HECYBAaT HA enuAeMUN
M naHgemmun.** 3a BpemMe Ha naHAemwujata KoBua-19, dpycTpaumjata nosp3aHa
CO 3[PaBCTBEHWTE PW3MUMW, €KOHOMCKWTE 3arybu, HeppaboTeHOCTa, MepkuTe Ha
33aTBOPakE M OrpaHWuyBarbaTa Ha [BUXKEHETO 0 3roIeMmnja HaCUACTBOTO MPOTUB
XeHuTe.® Kako oAroBop Ha naHAemumjaTa, yciyruTe 3a 3aliTUTa O U CrpedyBake
Ha CEMEjHOTO HACW/ICTBO KaKO WTO Ce 3acoNHuwWTaTa, be3befHuTe Kyrkn, KpUsHUTE
LEHTPU 3a XPTBM Ha CUAyBare, U COBETOAABHMTE cepsucn 6ea NpWHyAeHU fa
3aTBOPAT UM Aa r0 HAMaNaT BUAOT Ha YCNYTUTE KOW TUE TU Npy>KaaT.

CAMyHKM npobaemmn MocTojaT M BO KOHTEKCT Ha 3/710CTaByBakbeTO Ha Aeuata. 3a
AelaTta Kou BeKe UCKycue 310ynoTpeba nan Herpuxa (3aHemapyBatbe) Of CTpaHa
Ha Y/NeHOBMTE HAa AOMAKMHCTBOTO, 3aTOUYBAHETO [OMa 3Hauelle MPOJIOHIMPaHa
M3/10KEHOCT Ha NoTeHUMjanHa noBpeaa. onosHUTENHO, AeliaTa MoXaT Aa AobuBaat
nomasna 3aWTWTa BO paMKUTE Ha HUWBHWOT AOM AOKOJKY HWBHUTE pOAMUTENN Ce
NpeonToBapeHu 1 CTaHAAPAMTE Ha HaA30p MOXaT Aa OnajHaT; The MoxaT aa bugat
MONOAIOXKHM Ha HUBHO leMHetbe 04 NeA0dUAN Ha MHTEPHET JOKOIKY Ce UyBCTBYBaaT
0CaMeHO UM HE3TPUXKEHO U PEUYNCU M3BECHO € [ieKa TUe Ke MMaaT HaMa/ieH npucTarn
[0 3aWTMTa 0 BO3pacHU o AoBepba HaZBOP 04 AOMOT.#

Kora BpeMeTo W pecypcuTe Ha moauumnjaTa, counjanHute cayxom u cysosute ce
npoTeraa u KOH ApyruTe OfroBOPHOCTM BO TEKOT HA MaHAEMMjaTa, CMpaByBaAHETO

44 Buaun https://digitallibrary.un.org/record/822489?In=en ,LLITNTejkn ro YOBEWTBOTO OA WAHATA 3/PaBCTBEHA Kpu3a
[Protecting Humanity from Future Health Crises]*, 38ewTaj Ha naHenoT Ha OH Ha BUCOKO HMBO 3a 1063/ IHUOT OAFOBOP
Ha 3apaBcTBeHaTa kpu3a [Report of the High Level UN Panel on the Global Response to Health Crises], 9 ¢espyapu 2016

45 Buan https://www2.unwomen.org/-/media/field%200ffice%20eca/attachments/publications/2020/05/unw_
covid-vaw_report_final.pdf?la=en&vs=5317 ,EdekToT Ha nanaemujata KOBU/-19 BP3 CNeLnjanncTuuknTe ycayrn
1 NpexuBeaHnTe 04 HACMACTBOTO BO 3anajeH bankaH v Typuwja [Impact of the COVID-19 pandemic on specialist
services for victims and survivors of violence in the Western Balkans and Turkey]“, United Nations Women,
Maj 2020; https://balkaninsight.com/2020/04/21/covid-19-and-domestic-abuse-when-home-is-not-the-safest-
place/ ,KOBUA-19 n cemejHOTO HacMACTBO: Kora AOMOT He e Hajbe3beaHoTo mecto [COVID-19 and Domestic
Abuse: When Home is not the Safest Place]*, |J.bamu [X. Bami]u apyru, Balkan Insight news, 21 anpun 2020

46 Buan https://learning.nspcc.org.uk/media/2246/isolated-and-struggling-social-isolation-risk-child-maltreatment-
lockdown-and-beyond.pdf ,/3onunpatu v o 6opba: coumnjanHata usonalmja v pUsNKOT OF 3710CTaByBakbe Ha Aelata,
3aTBOpeHM A0OMa U Hajsop op Toa [Isolated and struggling: social isolation and the risk of child maltreatment, in

lockdown and beyond]*, E.Pomaty [E.Romanou] u E.BentoH [E.Belton], NSPCC Evidence team, jyHu 2020
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CO CUTyauuWTe Ha CeEMEjHO HacuaCTBO belle TpeTMpPaHO Kako MOMaj npuoputer.¥
DOKyCcMpareTo Ha HaA30pOT Haj CNpoBedyBare€TO Ha OrpaHuWuyBakata Ha
ABUXKEHETO TV JOBeAe BAACTUTE [0 TOa Aa TV Ae-MpuopuTM3Mpaat aApyrute 06aactu
BO CMpOBE/yBatbeTO Ha 3aKOHWTE, A 3aTBOPaHbETO Ha CY0BUTE [JOBe/e 10 Of/1arakhba
Ha KPMBWUYHUTE FOHeHa 3a NpeAMETUTE KOW He Ce UNHEea YPreTHU, BKAYUYBajKU 1 1
npeaMeTuTe Ha pooBo-6a3npaHo HacuacTBO.* Toa doBeje 40 CUTyalmja BO koja e
noBepojaTHO Aa 6UAe CTOPEHO HACW/CTBO, HO BO Koja onuumTe 3a 6ercTeo of oBa
HaCW/ICTBO M edMKACHOCTA HA U3BECTYBAHETO HA BAACTUTE Ce HaMauja.

CemMejHOTO HACW/ICTBO MOKPeHyBa Mpallakba Mo UaeHoBuTe 2, 3, 8 U 14 OA
KoHseHuwjaTa. OBaa rnasa of nybavkauujaTa Tpeba fa ce uuta u pasbupa 3aefHo u
MOBP3aHO CO Ae/s0BUTE Off OBaa Myb/auKalmja KoM Ce 3aHMMaBaaT co 06BpCKuUTe No
uneHoBUTE 3 (3aWTMTa 04 HEYOBEUKO U Aerpajupauko nocranysarse), 8 (MpaBo Ha
MOYMTYBatbE HA MPUBATHUOT U CEMEJHUOT XMBOT) 1 14 (Croboaa Of AUCKPUMUHALK]A)
BO MOT/Ief} Ha CEMEJHOTO HaCW/ICTBO.

KoHBeHUMjaTa Ha CoeToT Ha EBpona 3a cnpeuysakbe 1 6opba NpoTve HaCUACTBOTO
BP3>KeHUTe 1 ceMejHOTO HacMACTBO (cTaHbyckaTa KOHBEHLM]ja) NpeTCTaByBa yiUTe efieH
KAydyeH JOKyMeHT Bo 0Baa 06n1act. Co patndurkaumjata Ha ictaHbynckaTa KoHBeHLmja,*
ApXaBuTe of 3anagHuoT bankaH ce o6Bp3aa 3a npe3eMarbe Ha HEONXOAHWTE
33aKOHOAABHM W [APYrM MEpKW 33 A3 CNpOBEAAT PasyMHU YeKopu 3a Aa ce Cnpeyu,
NCTpaxKw, KasHM 1 obe3bean HafOKHAyBakbe Ha WTeTaTa (penapauuja) 3a AejcTeujata
Ha HacuAcTBO ondateHmn co onceroT Ha McTanbyackaTa KOHBEHUMja KOW Ce CTOPEHW of,
Heap>aBHWTe akTepu. CyfoT 3anoYHa A3 ja KOpUCTW WcTaHbynckaTa KOHBEHLM]a Kako
Ky4YeH WHCTPYMEHT 3a fia 0 MHTepnpeTupa Oncerot Ha NO3UTUBHMTE 0OBPCKU KOU VM
C/leflyBaaT Ha XpTBUTE (OLTETEHMTE) HA CEMEJHOTO U POAOBO-0a3MPaHOTO HACU/CTBO
COrnacHo yneHoBuTe 2,3 1 8 oa EKYM.>*

47 Ha npumep, kora Ha AMLATa KOW MpexwBeane CemejHO HacMACTBO UM 6una notpebHa MOMOLW MPU ABUXKEHETO, HO
nosuUMjaTa He Moxena Toa Aa ro npyxu 6uaejku Taa 6una npeontoBapeHa co kpu3ata: https://eca.unwomen.org/en/
news/stories/2020/4/unpacking-the-impact-of-covid-19-on-women-and-girls-in-albania?fbclid=IwAR1sq-JRW4c4UUMgD8
WtkRUB9YaoeCIvHCr7LULByvopNpyM4QrjjMVOCro ,Otnakyeatbe Ha epektoT Ha KOBI/-19 Bp3 KeHWTe U AeBojuntbaTa BO
AnbaHuja [Unpacking the impact of COVID-19 on women and girls in Albania]“, UN Women Albania, 28 anpun 2020

48 Buaw https://trialinternational.org/wp-content/uploads/2020/05/Justice-in-the-time-of-coronavirus_EN_final.pdf ,Mpasaata
BO BpeMe Ha KOpOHa BUPYCOT: Kako r106anHaTa NaHAemuja ri NorofyBa XpTBUTE Ha HajTeLLKuTe 310CTOpCTBa [Justice in the
time of coronavirus: How a global pandemic affects victims of the gravest crimes]*, V3geLuTaj Ha Trial International, maj 2020

49 34 3emju ja patudukysane focera McraHbynckata KOHBeHUMja, BKAydYyBajKn 1 1 Anbanuja, bocHa u XepLerosuHa,
LipHa lopa, XpBaTcka, Cpbuja n CeBepHa MakesoHwja.

50 Buan banwax npomus Pomawuja [Bdlsan v. Romania], npecyaa oa 23 maj 2017, 6p. 49645/09 112 v Taanuc npomus

Mmanuja [Talpis v. Italy], npecyna oA 2 MapT 2017, 6p. 41237/14
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PerynatopHu 06Bpcku

PerynatopHute 06BpCKM Aa Ce 3alWTUTK XMBOTOT OMNMWLLIAHW NOTOpe ja BKAyUyBaaT
n obBpckata fa ce BOCMOCTaBM MpaBHa pamMKa koja ro 3abpaHyBa u crnpevysa
0[3EMaETO HA YOBEYKMOT XMBOT CO KPUBUYHMW [eNa Ha NPMBATHO auue. Toa
BKNydyBa 3a0paHyBare Ha CEMejHOTO HACW/ACTBO MpeKy BOCMOCTaByBarbe Ha
COOABETHM 3aKOHM, BKJAYYMTENHO M HA KPMBMYHO-NMPABHA pamKa 33 Aa ce ocurypa
[E€Ka HAaBOAWTE 33 CEMEJHO HACU/ICTBO CE UCTPAXKEHU, TOHETU M KAa3HETU HA HAUMH KOj
€ Cpa3MepeH Ha CEPMO3HOCTA Ha CTopeHuTe fena.”

OnepatuBHu 06BpCKM

OnepaTtvBHUTE 06BPCKM 3 Ce Npe3eMaT NpeBeHTUBHU MEPKM 3a Aa Ce 3aWTUTK
XXWMBOTOT OMULAHK NOrope ja BkaydyBaaT v 0bBpcKaTa Aa ce 3alTUTK XMUBOTOT Of
[ejCTBMjaTa Ha NPMBATHUTE MOEAUHLM BO OMNPeeNeHN CUTyaunn. Bo KOHTEKCT Ha
CeMejHOTO HaCM/ICTBO, APXKaBUTe MMaaT 06BpCKa Aa ro CrpeyaT HaHeCyBakeTo Ha
CEMEjJHO HAaCUNCTBO BP3 XPTBUTE U Aa M UCTPAXAT HABOAWTE 32 CEMEJHO HACUACTBO
6e3 ofnararbe 1 Ha epeKTUBEH HAaUMH. Bo NpeAMEeT 3a CEMejHO HAaCM/ICTBO Ap>XKaBaTa
Ke cTOpu MoBpefa Ha YNEHOT 2 KOra BAACTUTE MPONyLWTUAe afeKBATHO Aa ro 3aWTmnTaT
noefuHeLOT OZ AejCTBMjaTa Ha NMPMBATHO AuLe> Kora Taa buna ceecHa aeka bun
NpUCYTeH CEPMO3EH PU3NK.>

BapatbaTa 3a axypHa WcTpara BO HaBoauTe 3a 3710ynoTpeba 1 epekTnBHa UcTpara
W TOHeHe Ha ClyyanTe Ha CEMEJHO HacU/CTBO Ce 0CO6EHO BaXHM BO KOHTEKCT Ha
navgemujata KoBug-19, Kora BPEMETO W pecypcuTe Ha MOAULMjaTa, COuMjanHNTe
cnyx6u 1 CyaoBuTe Ce NpoTeraa U KOH UCMOJIHYBakbe Ha ApYr1Te OArOBOPHOCTY U
Kora Mmalle ofnararba BO KPUBWUHUTE UCTPAru, roHeHata WM CyACKUTE MOCTanKw.
[ipXaBuTe Ke ro MpekpliaT UNeHOT 2 Kora CMTyauujaTa Ha CEMeJHO HACWACTBO UM
6una cTaBeHa Ha 3Haekbe, HO BAACTUTE He ycnease 4a OArOBOPaT Ha Hea, a HUBHMOT

51 KoHmposa npomus Caosauka [Kontrovd v. Slovakia], npecyaa oa 31 Maj 2007, 6p. 7510/04; Ony3 npotuB Typuuja [Opuz
v. Turkey], npecyna oA 9 jyHn 2009, 6p. 33401/02 (Bk1ydeHa kako pesume Bo oBaa nybaukaLuja); bpaHko Tomawuk u
dpyau npomus Xpsamcka [Branko Tomasic¢ and others v. Croatia], npecyaa oA 15 jaHyapu 2009, 6p. 46598/06

52 OcmaH npomus O6eduHemomo Kpasncmso [Osman v. United Kingdom], npecyaa Ha [01eMUOT CyACKM COBET OA 28
OKTOMBPY 1998, 6p. 23452/94 (BKNydeHa Kako pe3uMe Bo oBaa nybankauuja); KoHmposa npomus Caosauka [Kontrovd
v. Slovakia], npecyna o 31 maj 2007, 6p. 7510/04; Ony3 npomus Typyuja [Opuz v. Turkey], npecyaa oA 9 jyHn 2009,
6p. 33401/02 (BkNyueHa Kako peume BO oBaa nybaukaumja); bparko Tomawuk u dpyau npomus Xpsamcka [Branko
Tomasic¢ and others v. Croatia], npecysa oA 15 jaHyapu 2009, 6p. 46598/06, §50

53 Banuynuere npomus lumsawuja [Valiuliene v. Lithuania], npecyaa oj 26 MapT 2013, 6p. 33234/07
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He/le/I0TBOPEH OATrOBOP Ha HaBoAMTE [OBEN A0 CMPT Ha MOEAWMHeLOT.>* [ipXaBuTe
nopajmn Toa MopaaT fia 0CcMrypaaT Aeka BO 1€/I0TBOPHUTE UCTPary BO HaBOAMTE 3a
CEMEjHO HACUACTBO MPOAO/KYBA fa Ce MOCTanyBa Kako mpuopuTeTHa o6aacT BO
TEKOT Ha naHAemMujaTa.

CouwnjanHa nogapuika

Tpeba fa ce npojo/mxu Aa 6uaaT pacnpedenyBaHu pecypcu 3a ucrparute 3a
3n0ynotpeda u 3a npyxare Ha NoAAPLWKA Ha XpTenTe. CYAOT MMA 33a3eMeHO CTaB
AieKa BO KOHKPETHWTE OKOJIHOCTM ApXKaBaTta MMa A0KHOCT Aa UM obe3bean pecypcu
Ha MoeAMHUMTE 33 fa CNpeyn MNOBPeAM Ha HUBHWTE MPaBa, HO TOj KOHKPETHO
He Ce OCBPHA Ha HEOMXOAHOCTA [PXaBWTe [a OCUrypaaT Aeka Ha XPTBUTE UM ce
Npy>XeHU MepKnTe Ha CoLMjaHa NOAAPLIKA, KAKO LWITO Ce CMecTyBakbe Ha beranum u
drHaHCcMcKa noaapLka.

NcTanbynckata KoHBeHUMja, MefyToa, He HaMeTHyBa 00BpCKa 3a Apxasata Aa
ocurypa Aeka 6une BOCNOCTaBEHW HEONMXOAHUTE 3aKOHOAABHW WU APYTU MEPKM 33
Aa ce obe3bean Wan ypean ajiekBaTHa reorpadcka pacrnpesenba, kako U ycayr Ha
HenocpeAHa, KpaTKOPOUHa W A0ITOPOYHA CrelnjanucTnuKa noaApLUKa 3a koja 6uno
XPTBA MOANOXKEHA HA KakBW OW/I0 A€jCTBMjAa HA HACU/CTBO MOKPUEHU CO OMCEroT
Ha UcTaHbynckata KoHBeHUMja. Of CTpaHkMTe UCTO Taka ce 6apa Aa ru ‘npesemat
HEONXOAHUTE 3aKOHOAABHW UW ApYri MepKK 3a Aa obe3bedaT BOCNOCTaByBakbe Ha
COO/IBETHU, /IECHO OCTAMHM 33CONHMWTA BO A0BO/IEH 6POj BO KOU Ke Ce 0BO3MOXMU
6e36efHO CMecTyBatbe U 3a fla Ce JOCErHe MpOakKTUBHO A0 XPTBUTE, 0COOEHO A0
XEHUTE U HUBHWTE feua’

3aTBOpabETO HA 3aCO/THMIWTATA, 6e3beHNTE KyKn U ApYTTE CEPBMCM 3a NOAAPLIKA
MOXe f1a Ce KaTeropu3mpa Kako MepKa 3a f1a Ce 3alITUTAT XUBOTUTE 1 3[PaBjeTo 0f
wupereTo Ha Koeng-19. Mefytoa, apxasute Tpeba aa npoueHaT Aaau pusmkoT no
XUBOTOT KOj r0 HamMeTHyBa KoBuA-19 n3nckyBa 01aHKETHO 3aTBOpParbe Ha TaKBUTE

54 Buau Taanuc npomus Mmanuja [Talpis v. Italy], npecysa oA 2 MapT 2017, 6p. 41237/14, kaAe WTO XanuTtenkara nogHena
npeTcTaBka NpOTUB HEj3MHMOT CONpYr Koj ja 3noynotpebysan v nobapana fa 6uaat goHeceHn Hapesbw (BpemeHu
MepKK) 3a 3alWTnUTa NPOTMB HEro Noc/e noseke enu3oan Ha HaCUACTBO MPOTMB Hea W Hej3uHuTe Aeua. Moauumjata
ja ncnpalwyeana xanutenkara 3a npenaT cefym MeceLmn Nocae Hej3nHaTa npeTcTaBka 1 Noc/aeoBaTenHo, ennsoaata
Ha HacuaHa 3n10ynotpeba pe3ynTupana BO CMPT Ha HUBHWOT CUH. CyAOT YTBPAMA MOBPeAa Ha YNEHOT 14 BO BpCKa
CO YNEHOBUTE 2 W 3, MOTBPAYBAjKM AeKa ANCKPUMMHALMjATa HACTaHyBa He CamMo Kora jejcTBujaTa Ha BaactuTte
npeTcTaByBaaT NpOMYyCT 4a Ce OATOBOPU Ha €MU30ANTE HA HACUACTBO, TYKY MCTO Taka 1 KOTa ApXaBaTa AeMOHCTpUpana
‘noBTOpeHa TonepaHLMja’ Koja ‘To pedaekTnpa AMCKPUMNHATOPCKMOT CTaB CMpemMa XanuTenKkata Kako xeHa.

55 Aupu npomus Mpcka [Airey v Ireland], npecyaa o 9 okTomMBpu 1979, 6p. 6289/73
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CEPBUCU UMM JanW Tve MoXaT ga 6uAaTt ajanTMpaHu 33 fa oCTaHaT OTBOPEHMW,
3emajku ro npeasua GakToT Aeka TaKBUTE CEPBUCKM MOXAT MCTO Taka fa C/IyXaT 3a
Aa Ce 3alWTUTW NPaBOTO Ha XMBOT, KOra ce KOPUCTAT 3a Aa BAOMAT IMLE BO PU3MK A
MCKYCM CUTyalMja Ha CeMejHO HaCK/ICTBO KOja € XMBOTO3arpo3yBauyka.

AomxHocmu 0a ce 3awmumu XUsomom Ha OHUe Kou ce AulueHu 00 ¢a10600a
00 dpxcasama uau Kou ce 32puxceHu 0d dpxasama (onepamusHU U pe2yAdmopHU
o68pcku)

[lp>kaBaTa MCTO Taka MMa JO/KHOCT [1a OCMTYpa ieKa Ha OHME KOW Ce NUWEHN
o4 HuBHaTa cnobopa, BKAYUMTEHO M BO 3aTBOP, BO MPUTBOPCKUTE LEHTPY,
ncuxmujaTpuckuTe 60JHMUM U BO YCTAHOBWTE 3a COLUMjANHO 3TPUXKYBaHE, UM €
npyxeHa notpebHata MeguUMHCKA NOMOW Taka WTO A3 Ce OCUTypa 34paBjeto u
6narococtojbata Ha mMueTo. > [ip>xxasHuTe opraHu Tpeba fa obe3bepat TpeTMaHoOT Aa
buje afeKBaTeH, WTO 3HaUM jeka AnjarHo3nTe n Herata aa 6uaat 6p3v 1 NpeymnsHun, u
Aeka Kora Toa e noTpebHo, KOHTpOA1aTa BP3 MeAnLMHCKaTa cocTojba Ke buae pefoBHa
M cucTemaTtcka u Ke BkAydyBa U ceondaTHa TepaneBTCKa CTpaTervja Koja Lean KoH
n3nekyBarbe Ha 3abo/yBarbaTa Ha IMLETO ANleHO o4 c10b04a UK CrpedvyBakbe Ha
HWBHO BIOLWYBaHE.”

CyAOT yCBOW C/IMUEH NPUCTaN BO NOT/IeA Ha MEANLIMHCKUMOT TPETMAH Ha paHvnBUTeE
/LA KOW Ce CTaBEHW MOJ rpyXa Ha ipXkaBaTta Kora IoMalliHUTe OpraHu, U Mokpaj Toa
wTo 6Ke CBECHM 3a YCN0BUTE KOW ZIOBE/IE 0 CMPTTA Ha /nLiaTa CMECTEHM BO OMOBMY
3a COLMjasHO 3rpUxKyBatbe UK OOHULM, cenak HeEPa3yMHO 1 CTaBUIE XKWUBOTUTE Ha
oBue Nyfe BO onacHOCT.?® Toa Moxe Aa 6uae MepofaBHO 3a BAAAUHUTE MOAUTUKM
KOW Ce OfHEeCyBaaT Ha MyWTakeTo Ha MauueHTU o4 BOAHULUMTE BO 3TpUXKyBauKuTE

56 Canman npomus Typyuja [Salman v. Turkey], npecysa Ha [0N1€MIUOT CYACKM COBET 04 27 jyHU 2000, 6p. 21986/93, § 99;
Caumanu npomus ®paryuja [Slimani v. France], npecyaa oa 27 jyan 2004, 6p. 57671/00; TaHau npomus Typyuja [Tanli
v. Turkey], npecyaa oA 10 anpun 2001, 6p. 26129/95, § 141; Kuwmup npomus Typyuja [Kismir v. Turkey], npecyaa o4 31 Maj
2005, 6p.27306/95, § 105; Mojcuejes npomus loacka [Mojsiejew v. Poland], npecyaa oa 24 MapT 2009, 6p.11818/02, § 65

57 3a 3HauerbeTO Ha aJleKkBaTHOCTA Ha TPETMAHOT Ha INLIATA NMOZ KOHTPO/IA Ha BAACTUTe BUAKM mutatis mutandis, PoomaH
npomus beszuja [Rooman v. Belgium], npecysa Ha foneMnoT Cyacku COBET 04 31 jaHyapu 2019, 6p. 18052/11, § 147

58 LleHTap 3a nNpaBHW pecypcu BO UMeTO Ha BaseHmuH KamneaHy npomus Pomawuja [Centre for Legal Resources on
behalf of Valentin Cdmpeanu v. Romania], npecyaa Ha [01€MWOT CyACKM COBET OA 17 jyan 2004, 6p. 47848/08, §§ 131 1
143-144 (BKNYyu€Ha Kako pe3uMe Bo 0Baa nybaukauwja); /1.L.6. npomus O6eduHemomo Kpascmso [L.C.B. v. the United
Kingdom], npecyna oa 9 June 1998, §§ 36-41; I.H. u Opyeu npomus Mmanuja [G.N. and Others v. Italy], npecyaa oa 1
AeKkemMBpu 2009, 6p. 43134/05; Xpucmo3os u dpyau npomus byzapuja [Hristozov and Others v. Bulgaria], npecyaa oa
3 HoemBpY 2012, 6p. 47039/11 v 358/12 (BKAydeHa Kako pesume Bo oBaa nybankauuja); Ojas npomus Typyuja [Oyal v.

Turkey], npecyaa oA 23 MapT 2010, 6p. 4864,/05 (BK/yueHa kako pe3uMe BO 0Baa nybaunKaLuja)
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[IOMOBU WX BPEMETO Ha [IOHECYBAHbE HAa OANYKUTE [1a CE 3aTBOPAT 3TPUXKYBAUKUTE
[IOMOBMU, KOTa TakBUTE 0ANyku OGea MpociefeHn Co wupere Ha KoBWUA-19 momery
MOBO3PacHWUTE CTaHapY, 33 KOM € MO3HATO AeKa ce 0CO6EHO paH/ANBU HA BUPYCOT.”

[lp>XaBuTe MMaaT UCTO Taka M NO3UTUBHA 0OBPCKa Aa ro Crpeyat WUpereTo Ha
3apasHu 6osecTn BO MecTaTa Ha AulyBakbe of c1obofa. Cenak, KOHBeHUMjaTa He
MOXKe f1a Ce TO/IKYBa Ha HauMH [jeka Taa BOCMOCTaByBa onwTa 06Bpcka Aa ce nylTaT Ha
cnobopa nmuata anwenn of crobosa of 34paBCTBEHM NPUUYMHN.LS 3BECHM ApXaBU
HajaBuja NOAWUTMKK 33 NpPeABPEMEHO AU NPUBPEMEHO NyLITake Ha 3aTBOPEHMLNTE
Ha cnobogza, Ho TakBa NOIMTUKA He ce 6apa co NocToeukaTa cyAcka npakca. Toa Moxe,
cenak, a buae eAMHCTBEH HAUMH 33 Aa Ce 3alTUTW XWNBOTOT, NpuToa 13berHysajku

Kpliere Ha YNeHOT 3, BO C/lyuaj Kora aTepPHATMBEH HAUMH Ha 3aLWTMTa Ha XMBOTOT €
3aTBOPEHMLIMTE 1A CE ApXKaT BO cammia.”

6. NMpoueAypaNHU UCTPAXKHU AO/IXKHOCTH

YneHoT 2 coApxu 3acebHa npouedypasHa 06Bpcka a ce CnpoBeje Ae/0TBOPHA
MCTpara 3a CMpTTa Ha MOEAMHELOT BO OKOJHOCTM BO KOW MOCTOM COMHEBatbe
Aeka OGuae npekplweHn maTepujaiHUTe AO/HKHOCTM HAa ApPXaBaTa 0f UYNEHOT 2.
MpekplyBakbeTo Ha MpouedypanHaTta o6Bpcka MOXe fa [JOBeAe 40 OfBOEH HAOA
32 NoBpefa Ha uaeHoT 2 610 Kako JOMO/IHYBakbe Ha NOBPeAaTa Ha MaTepujaiHuTe
AOMKHOCTU off uneHoT 2 uan 6e3 notpeba o4 YTBPAyBare Ha Takea NoBpefa.
[LO/MKHOCTWTE 3a MCTpara HaCTaHyBaaT BO BPCKa CO MOTEHLMja/IHOTO MpeKplLUyBatbe
Ha cuTe 06BPCKU 3a Ko ce 360pyBalle NOrope, OAHOCHO BO KOHTEKCT Ha CMPTHUTE
cnydan npeausBuMkaHu of Kosug-19, apyruTe 3abosyBatba, CaMOMOBPeAYyBaHETO,
CEMEjHOTO HACU/ICTBO M CMPTHUTE C/lydan Ha OHME KOM Ce INLLEHM Of APXaBaTa Uau
KOW C€ 3rpVXeHU 04 ApXKaBaTa.

59 Moxe Aa ce pasriesa npumepoT Ha ObeanHeToTo KpascTBo, Kaje 6UN0 KOHCTaTUPAHO AeKa HAFOTO MylTare Ha
nauueHTTe of 60NHMLA BO 3rPWXKYBAuKM AOMOBKM WMAN0 TParMuHu KoHcekBeHuww: https:/www.adass.org.uk/
media/7967/adass-coronavirus-survey-report-2020-no-embargo.pdf , AJACC: VcTpaxyBake 3a KOpPOHa BMpYCOT
[ADASS:Coronavirus Survey]“ Acoumjauuja Ha AMPEKTOpY Ha COLMjanHUTe CepBICK 3a Bo3pacHU [Association of Directors
of Adult Social Services], 2020; Buau ncro Taka: https://www.ecdc.europa.eu/en/publications-data/covid-19-care-homes-
infographic ,MHdorpadmk: KOBW/-19 Bo 3rpvxyBaukute gomoBu [Infographic: COVID-19 in care homes|“ EBponcku LeHTap
3a NpeBeHuMja U KOHTposa Ha Gonecty [European Centre for Disease Prevention and Control], 19 maj 2020.

60 [xueyjak npomus Moscka [Dzieciak v. Poland], npecyna of 9 aekemepu 2008, 6p. 77766/01

61 3a HaTaMOoLWHa AUCKYCWja 33 MpallaraTa KoM MOXaT Aa Ce Npou3Nes3aT Of YAEHOT 3 BO MECTaTa Ha /NLYyBake Of
cnoboga, BUAK TO A€0T 3a U/eH 3 (3aWwTuTa Of HEYOBEUKO M AErpaAnpauko noctanyearbe) O osaa nybaukaumja,
a noce6Ho ,06BpCKM Aa ce 3awWTuUTaT 34pasjeTo U 6aarococTojbata Ha OHWE ML 3a KOW OArOBOPHOCT MpesemMana

[ipxasata“
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Liea Ha ucmpax@mHama 0o/mKHOCM

Llenta Ha [O/KHOCTa [1a Ce NCTPaXKyBa € f1a OCUrypa [eKa AOMalLHUTE 3aKOHM CO
KOW Ce rapaHT1pa NPaBOTO Ha XXMBOT Ce CNPOBeAyBaaT ePeKTUBHO W eKa ApXKaBHUTE
opraHu ke ce cMeTaaT 3a OATOBOPHU 33 CMPTHWTE C/lyyan KOW ce MojaByBaaT Moj
HMBHA 0rOBOPHOCT.®2 Tpeba Aa 6MAaT HayueHW NeKUMK Of NPETXOAHNUTE rpelKy 3a
[a ce crnpeuy a ce CNyyaT HaTaMOIWHM CMPTHU Cydan BO CIMYHK OKOIHOCTK, Aa ce
y612)K1M 1 HaMay 3arpuMXKeHOCTa Ha jaBHOCTA, a Ha AnleHnTe o4 croboaa aa um ce
[ajZie MOXHOCT Aa pa3bepart Kako MoumHas HUBHMOT POAHMHA, 33 A3 MMaaT bapem
MoOpa/iHa caTucdakimja co Toa WTO Ke 3HAAT AeKa HayueHUTe eKLUK Ke T HanpaeaTt
TaKBUTE CMPTHW C/lydan NOMa/IKy BEPOjaTHU BO UAHMHA.

VIMajKku ja npeiBMA pacnpaBaTa norope BO NOMes Ha HAaUMHUTE Ha KoM 61 MOXeNo
[ia Ce TBPAMW [ieKa PeakuMnTe Ha APXABUTE HA NAHAEMMjATA TV MPEKPLINIE HUBHUTE
MaTepujasHWN AO/DKHOCTM Of YNEHOT 2, BEPOjaTHO € AeKa MCTPaXKHaTa AO/KHOCT Ke
buze foBeseHa BO npalakbe WYpYM MHOTY APXKaBK 3a Aa Ce ocurypa Aeka Bnagute
ke bupaT CMeTaHMW 3a OATOBOPHU 33 OANYKWUTE KOW Bne JOHECEHU W 33 NONNTUKNTE
Kou bune cnpoeefeHn 3a Aa Ce 3aWTMTaT XUBOTUTE Ha rpafaHMTe Of 3aKaHaTa Ha
KoBung-19.

CynoT 1o Harnacy 6apakbeTo 3a aXypHO pasr/ieflyBatkbe Ha CayyauTe Kou ce
0AHeCyBaaT Ha CMPTHW C/ydan BO OOJHUUKKM YCNOBM, Taka LWITO Aa MOXaT fAa ce
YTBPAAT GaKTUTE 1 MOXHUTE FPeLKU HanpaBeHW BO TEKOT Ha MeAMLMHCKATa Hera
M UCTUTE fa MoXaT Aa 6uaaTt pacnpocTpaHeTv 40 MeAULMHCKMOT NepcoHan co uen
[a Ce Cnpeyy NoBTOPyBakbe Ha CAMYHM TPELIKM U Ha TOj HAaUMH Aa Ce NPUAOHECE KOH
6e36eHOCTa Ha KOPUCHULUTE Ha CUTe 34PABCTBEHM YCAYTN.%3 PU3NKOT 04 ‘BTOp OpaH’
Ha BMPYCOT ja 3ronemyBa oBaa notpeba e/I0TBOPHUTE UCTparK ia ce oABKBaaT He3
oA/aratbe 3a 1a Ce 0Curypa Aieka BAaAnTe Ce NONOAroTBEHM M NoA0OPO onpemMeHu 3a
Aa 0[iroBOpaT Ha Kakeu 6110 HapeaHU 6paHoBM.

Once2 Ha ucmpaxHama 0o/mKHOCM

ToyHaTa NpMpo/a 1 OMCEroT Ha UCTpaXKHaTa A0/HKHOCT Ke 3aBMCK 0ff OKOJTHOCTUTE
Ha OfipefieH C/lyuaj, HO Kako MUHUMYM WcTparaTa Tpeba fa 6uae 4eN0TBOPHA, WTO
3Hauu deka Taa Tpeba Aa goseae A0 YTBpAYBatbe Ha dpakTuTe, NAEHTUDNKYBAHbE HA
OHWE /ML KOU Ce OATOBOPHM U aKO € TOa COOABETHO, 10 U3PEKYBAtbE HA COO/BETHA

62 An-CkeuHu npomus O6eduHemomo Kpaacmaso [Al-Skeini v. United Kingdom], npecyaa Ha foneMnoT CyACKu COBET Of 7

jynu 201, 6p. 55721/07, §163

63 Bupscukoscku npomus Moacka [Byrzykowski v. Poland], npecysa oa 27 jyHu 2006, 6p. 11562/05, §117
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Ka3zHa nam obauk Ha obecwTeTyBarbe. CylwTecTBeHO e Aeka Taa Tpeba Aa Aosefe
[0 MOCTUTHYBatbe Ha LiesIMTe Ha AO/KHOCTA OMULLIAHA norope, Koja e obBpcka Ha
CpencTBa, a He obBpcka Ha pesyaTart. MctparaTa Tpeba Aa buge 3anoyHata o CTpaHa
Ha Ap>XXaBHWTE OpraHu 1 Ap>asaTa Tpeba Aa r1 npeseme oHUe MEPKMN KOW Taa MOXe
Aa v npesemMe 3a ja ru cobepe peseBaHTHUTE Aokasu. Mictparata Tpeba ga 6uge
BOJiEHA O/ He3aBMCHO Teno, a My buae [OCTanHa Ha CEMEjCTBOTO Ha XPTBaTa, Aa
buge cnposegeHa pasymHo 6p3o v Tpeba fa NOCTOM [OBOJEH €/1eMEHT Ha jaseH
Haa3op (KoHTpo/aa) Haa ucTparaTa.®

Boo6unuaeHo MCTpaxxHaTa AO/KHOCT Of UJEHOT 2 Moxe fa 6uae u3BplieHa
npeky CrnpoBeayBatbe Ha MCTpara WM jaBHa WCTpara WM Npeky NOKpeHyBakbe Ha
rpafaHcka WM KpPUMBMUYHA MCTpara 3a CMpTTa Ha JNLETO, MPW WTO CUTE TUE MOXaT
[a ce 0[1BVMBAaT Mpej CyAOT HA jaBHOCTA, 33 Aa Ce OCMrypa Aeka Ce UCMOAHETU
6apatbaTa 3a jaBeH HaA30p M [OCTaMHOCT Ha AMLaTa MlWeHn of croboda. MefyToa,
KOHTEKCTOT Ha KoBMA-19 MocTaByBa Npeamn3BuLM 33 BOOOMUAEHUTE HAUMHU HA KOU
ce cnposefyBa 0Baa AO/KHOCT U Moxe fa 6uge notpebHo apxaswTe aa bupar
NOKpeaTUBHM BO HUBHWTE NPUCTANM CO LieN Aa Ce OCUrypa feka ce UCMOSHeTU OBue
MWHUMaZHWU MpoueaypanHy rapaHumMu. Ha npumep, 3a Bpeme Ha naHAemujaTa
NPUCYCTBOTO Ha jaBHOCTa, MOPOTHWULWTE WM UYNEHOBUTE HAa CEMEJCTBOTO Ha jaBHM
cyferba He Oelwe MOXHO Mopaan 6apatbata 3a OrpaHMUyBatbe Ha BUXKEHETO W 33
coumnjanHo gucTpaHumuparbe. Hmecto Toa, bea notpebHu BUAEO cyaersa uaun objasu
UAV n3BewTan.s

Ucmpaea Ha nomeHuuja/momo npekpuwysawe Ha onepamusHama domxHOCM

Co ornef Aeka ipXkaBaTa UMa HemocpejHa OAroBOpHOCT 3a 6arococTojbaTa Ha
nuaTa NWEHN oA HMUBHATa c1obofa, Kora TakBo ANLE Ke yMpe Kako pe3y/TaT Ha
3apaBcTBeH npobnem apxasata Tpeba Aa noHyan objacHyBarbe 3a mpuymMHaTa 3a
CMPTTa ¥ 33 IeKYBaHETO, OAHOCHO TPETMAHOT KOj 61/ MpUMEHET BP3 3aCerHaToTo
Jle npeg HeroBaTta CMpT.*® OBaa A0O/KHOCT MO NMPaBUAO MOXe fa buie UCNoaHeTa
Pa3/IMYHO Of C/lyyaj A0 CAydaj Mpeky noeAuHeuHu uctparu. MefyToa, BO KOHTEKCT
Ha KOBMA-19, CMPTHWUTE C/lyYan Ha AMLA 3TPUXKEHM Of Ap>XaBaTa MoxaT Aa bugat
Hepa3/e/sHO MOBP3aHM CO NOWMNPOKUTE CUCTEMCKM ONEepPaTUBHU U/UAK perynaTopHm

64 ApMmaHu Ja Cuasa npomus O6eduHemomo Kpasncmso [Armani Da Silva v. United Kingdom], npecyaa Ha fonemuot
CYACKW COBET 0/} 30 MapT 2016, 6p. 5878/08 B0 §§232-237

65 3a nojeTanHa AMCKyCuja 3a Npalwatrbata BO NOMIE] Ha OAPXKYBAHETO HA POUMLITA 33 BpEME Ha NaHAEMWU]ja, BUAK O
Aen0T 3a uneH 6 (MpaBo Ha MPaBUYHO CyAetbe) 04 0Baa nybaukaumja.

66 Caumaxu npomus ®paxyuja [Slimani v. France], npecyaa o 27 jyan 2004, 6p. 57671/00, § 27; Kamc u dpyau npomus

YkpauHa [Kats and Others v. Ukraine], npecyna oz 18 sekemBpy 2008, 6p. 29971/04, §104
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rpeLwkm, Kako WTo ce nponycroT Aa ce obe3bean AoBoaHO /130 33 NEPCOHANOT KOj
paboTu Co OHMe Kou ce AnwweHun o4 c10604a, AU NPOMYCTOT TakBaTa ONpema Aa ce
Hapaua 6saroBpemMeHo. 3a fia buae BO COMIAaCHOCT CO UNEHOT 2, Koja 6110 nokpeHaTta
ncTpara He CMee fia ro UTHOPUpa MOTEHLMjaIHOTO MpeKpllyBakbe Ha OANyKWUTe 3a
NOWWPOKNTE MOSUTUKM UAN PETYNIaTOPHUTE JOKHOCTM, KOTa € TOa PeNeBaHTHO.

MoeanHeuHNTe MCTParu MOXe Aa He 6UAAT AOBO/IHM 33 a M UCMONHAT baparbaTa
Ha UNIEHOT 2, aKO HEMA [0BOJIHA OMPEMEHOCT CO PECYPCH WU UCTUTE CE HEAOBOJTHO
CTPYKTYPUpaHU 33 [a OBO3MOXAT MPABW/IHO Pa3riedyBarbe Ha CUCTEMCKUTE WU
perynaTopHuTe NponycTy Kou MoXese fa NPUAOHECAT KOH CMPTTa Ha JIMLETO. YiiTe
noseke, orpoMeH 6poj CMPTHU C/lydan Kou pe3yntupaa of KoBua-19 mMoxe fa He
6uaat ynaTeHu Ha noefMHeYHo pasraefyBatrbe no 6aparbe, JOKOAKY Ce CMeTa feka
CMpTTa pe3yaTupana of NpUpoAHO HanpefyBarbe HA BUPYCOT M Taa He moTnafa noa
WCKAYUYNTEHUTE KAaTETOPMM ONMLLIAHU MOTOPE BO KO MOXKE /13 HaCTaHe onepaTuBHaTa
AO/DKHOCT. [IpXaBuTe nopagu Toa MOpaaT Aa OCMrypaat feka nocTou MpomnmnceH
W [OBONHO onpemeH GOpYM Mpeky Koj Ke MOXe fa Ce MCTPaxaT MownpoKuTe,
HaUWOHaNHW peryaTopHW UAU CTPYKTYPasIHU TPELKU.

Mcmpaza Ha nomeHyujasHOMo NnpeKkpulysake Ha pe2y/dmMopHama 00/AXHocm

Ofp>XyBakeTO Ha jaBHA MUCTpara e HajuecTMOT MeTOA Npeky Koj ce crpoBedyBaat
NCTParnTe BO NOWWPOKNTE TpeWKN BO MNOJAUTUKUTE WU CTPYKTYPaNHUTE TPELIKU.
MefyToa, TMe MoHeKoraw TpaaT CO Meceuu WAW TOAUHM M MOXAT Aa 3anodyHat
Mecelmn nocae peneBaHTHUOT HacTaH. NMaHaemujata KoBMA-19 e TEKOBHA CUTyauuja,
KOja MOCTOjaHO Ce pa3BMBa, BO OAHOC Ha KOja HaykaTa, pa3bupareto 1 BAafuHUTE
0ArOBOPM NPOAO/KYBAAT a eBONYyMpaaT. lopajm T0a, MOXe ia MTOMUHE HEKOE BpeMe
npea Aa Moxe fAa 6uie nokpeHara LenocHa uctpara (Bo Hej3uHaTa BoobuuaeHa
dopma) 3a aa ce b6apa pasbuparbe WTO TOUHO TPrHAAO HAOMAKY M KOra MOXene Aa
6vaat n3berHatn CMpTHUTE Cydau.

67 Buaw ro, Ha npymep, YNaTcTBOTO Ha [NaBHWOT UCTPaXxeH cyanja Bo ObeanHeToTo KpancTBo CO KOeLWTo ce npenopayysa
MCTParuTe Ha UCTPaXKHUTE CYANU Aa He BOAAT CMeTKa 3a NOLWMpoKUTe OANYKM 3a noautukute: https://www.judiciary.
uk/wp-content/uploads/2020/04/Chief-Coroners-Guidance-No-37-28.04.20.pdf ,CMpTHUTE caydam co KOBUA-19 u
MO>XHaTa U3/10)KeHOCT Ha paboTHOTO MecTo [COVID-19 deaths and possible exposure in the workplace]“ Mapk Jlykpa¢t
[HH) Mark Lucraft QC], ThaseH ucTpaxeH Cyauja, 28 anpua 2020; U OATOBOPOT HA aJBOKATUTE U MEAULIMHCKUTE
npodecrMoHanLy Ko 13pasija 3arpuxxeHoCT AeKa 0Ba yNaTCTBO He e yCOrnaceHo co uneHoT 2: https://www.bmj.com/
content/369/bmj.m1806 ,KOBWA-19: UcTpaxiHuTe Cyann He Tpeba Aa r'm NCTpaxkyBaaT HeAOCTaToOLMTE BO MONNTMKATA
3a /130 BO BpCKa CO CMPTHUTE CAydan Kaj BpaboTeHuTe BO HalMOHaNHWOT 34paBcTBeH cepeuc [COVID-19: Coroners

needn’t investigate PPE policy failures in deaths of NHS staff]* oa K.Aajep [C. Dyer], BMJ, 369:m1806, 4 Maj 2020.

44


https://www.judiciary.uk/wp-content/uploads/2020/04/Chief-Coroners-Guidance-No-37-28.04.20.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/Chief-Coroners-Guidance-No-37-28.04.20.pdf
https://www.bmj.com/content/369/bmj.m1806
https://www.bmj.com/content/369/bmj.m1806

KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

BojyHM 2020 rogmMHa ®paHLumMja CTaHa NpBaTa HalWja KOja HajaBu feKka Ke cnposeje
jaBHa ncTpara BO HEej3MHMOT 04roBop Ha KoBnA-19 oTkako 6ea NoOAHECeHN NPUTOBOPY
¥ NPEeTCTaBKM 32 HABOAHM NPONYCTW Aa Ce BOCMOCTAaBM 3alUTWUTa Ha paboTHOTO MecTo,
Aa ce obesbenar Macku 3a anLe 1 Aa ce CNpoBeje MacoBHO TecTuparse.®® Ha apyro
MecTo, Bnagata Ha ObeanHeToTo KpaacTeo Mpy>Xu OTMOP HA MOCTOjaHWTE MOBMUM
0f} CEMEjCTBATa NNLWeEHN 0f 100043 A Ce MOKPeHe jaBHa UcTpara BejHall, TBpAejKu
Aeka Toa 6m 6ua npouec koj bn unHen MHory n 61 0A3eMan MHOTy Bpeme, Npu WTo 6u
ro Of\BPaTW/ BHYMAHMETO Off HANOPMTE 3a CNpaByBakbe CO BUPYCOT.? MefyToa, ako ce
CMeTa fleka Les0cHaTa u ceondaTHa jaBHa UcTpara YuHW MHory 1 6apa Bpeme, nau
aKo Taa He 61 ro ncnonHmna baparbeTo 3a aXYPHOCT OZ UNEeHOT 2, ApXasuTe Tpeba aa
pa3BuWjaT aNTepHATUBHM METOAM 33 OA6ANCKY Ad T UCMUTAAT MOXHMWTE ONepaTUBHU
¥ perynatopHv NponycTu BO HUBHMOT OArOBOP KOH KoBMA-19. Toa MOXe Aa BKAyYM
NpWAaroayBake Ha HAYMHOT Ha KOj jaBHaTa UcTpara BOOOMYAEHO Ce CNpoBeayBa, 3a
Aa Cce ocurypa Aeka Hekoja Gopma Ha ucTpara ce OfBMBA WTO € MOXHO nobpry u
AeKa HaydeHuTe NeKLMn MoxaT ga buaat MHKOPNOPMPaHU BO TEKOBHUOT OATOBOP
Ha naHjemujaTta.

68 Buan https://www.thenational.ae/world/europe/coronavirus-france-sets-out-first-public-inquiry-into-handling-of-
pandemic-1.1031304 ,KopoHaBnpyc: ®paHumja ja 3anoyHyBa npBaTa jaBHa MCTpara 3a CNpaByBakbeTo CO NaHAeMujata
[Coronavirus: France sets out first public inquiry into the handling of the pandemic]*, og T.XapauHr [T.Harding], The
National, 9 jyHn 2020.

69 Buan  https://www.theguardian.com/world/2020/jun/12/bereaved-relatives-call-for-immediate-inquiry-into-covid-
19-crisis ,0xanocTeHnTe poAHUHM 6apaaT UTHa ucTpara 3a kpusata KOBW/A-19 [Bereaved relatives call for immediate
inquiry into COVID-19 crisis]* oa I.Ko [D.Conn], The Guardian, 12 jyHu 2020. Bie uctakHaTh aprymeHTy deka tpebano
fAa buae cnposejeHa UCTPara 3a Aa Ce UCTPaXxaT npalarbarta Kako WTo Ce: BPeMETO Ha ocTaHyBakbe doma [lockdown]
B0 ObeanHeToTo KpancTeo Ha 23 MapT, WTo 610 NOAOLHA BOBEAEHO BO PEUMCH CUTE eBPOMCKU 3emju; cocTojbata
CO BNAAIMHNTE CTOKOBY PE3EPBM HA INYHA 3aWTUTHA ONPEMA U KanaLlWTeTOT 3a TeCTMPatbe; HECPA3MEPHO BUCOKMOT
6poj Ha nyfe of LpHaTa paca W eTHUYKMTE MAALMHCTBA KOW NoYMHane of KoBMA-19 U TpaHCPEpOT Ha NaLneHTn of

60/HMLUMTe BO JOMOBWTE 33 Hera.
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2. YneH 3 - 3alUTUTA O, HEYOBEUYKO
M Aerpaavpayvyko nocranyBatbe

YneHoT 3 oA KoHBeHUMjaTa e anconyTeH BO Heroearta 3abpaHa 3a Mauere u
HEeUYOBEeUYKO WK erpagnpayko NocTanyBakbe 1 TOA € NPaBO 0ff KOe He MOXe fAa ce
oTCTanu (4epormpa) 1 Bo kKoe Hema J03B0/IeHN BMeLlyBatba. boaefyBarbeTo 1 bonecta
MOXaT [a NpeTcTaByBaaT HEUYOBEYKO U [AErpagmpavko moctanyBarbe BO pamkute
Ha OMceroT Ha usieHoT 3 of KoHBeHuMjaTa, AOKOAKY TWE JOCTUTHAT OMpefeseHo
HWBHO Ha CEPUO3HOCT. Hema cTporo npasmao 3a Aa ce AeduHMpa TOUHO KOj BUA HA
nocTanyBare ro UCnosHyBa 6apaHMOT CTEMEH Ha CEPUO3HOCT M OfJ/1ydyBakeTo Ha
0Ba Mpallarbe MOXE [1a 3aBUCU Off CUTE OKOIHOCTW Ha C/1y4yajoT, BKAYUYBajKU 1o 1
TpaereTo Ha MOCTanyBakbeTO (TPETMAHOT), HETOBUTE GU3NUKM U MEHTANHN eDEKTM I,
BO HEKOW Cayyaw, NOJI0T, BO3pacTa M 34paBCTBeHaTa cocTojba Ha xpTBaTa.’”®

OnwTo 3emMeHo, MoCTanyBareTo, Cenak Ke ce CMeTa 3a HeyoBeuko ako Toa
Npean3BrKyBa MHTEH3MBHO AyWeBHO UM GW3MUKO CTpajatbe, a Ke ce cMmeTa 3a
A€rpaAnpayko ako npeaw3BMKYBa UYyBCTBA Ha CTpaB, 60/1Ka M MHGEPUOPHOCT KOU
MOXaT [1a ro MOHWXAT M CPO3aT IMLETO CO MOXHOCT /1a FO CKPLUAT HEFOBUOT GU3NUKH
WM MopaneH oTnop.” YneHoT 3 npeABnayBa:

»Hukoj He Moxce 0a 6ude Nod0XEH Ha Mayerbe UAU Ha HeYOBeYKO UAaU
0e2padupayko NoCcManysdare Uau KazHysare.“

YNeHOT 3 He 1 HaMeTHyBa 06BpCKa Ha ApxagaTa Aa My ob6e3besn reHepasHO HUBO
Ha MeAMUMHCKA 3aWTMTa Ha OMWTOTO Hace/eHWe 3a a NpeBeHupa Toa Aa CTpaja,
HO TOj 6apa of ApXaBuTe Aa UM MPYXaT MeAULMHCKA MOMOLW Ha OHWE 3a KOW TUe
npe3emaaT 04rOBOPHOCT, Ha MPUMEP Ha OHWeE KOW Ce INLLIEHN Of HUBHATA cnoboaa.
MocTon pU3MK OHMeE KoM Cce HaofaaT BO MecTaTa Ha nwyBatbe 0f c10604a (Kako WTo
ce 3aTBOpUTE M UMUTPALNCKIUTE LIEHTPU 3a NPOTepyBatrbe) UM OHME KOM XuBeaT
BO MHCTWUTYLMM CO ronem 6poj XnTenn (Kako WTO Cce JOMOBUTE 3a 3rpuXyBatbe Ha
BO3pacHUTE 1 AeuaTa, 60HNLMTE M MHTEPHATUTE 32 CMECTYBakbe Ha ielia Co NocebHM
06pa3oBHuM noTpebu) fa Moxe Aa bKze NOBEpOjaTHO Aa Ce 3apa3aT co KoBMA-19, Kako
pe3y/TaT Ha MOHATPyNaHWTe YC/I0BU BO KOW THE NMPeCTojyBaar.

Nako Ap>xasuTe ce 06Bp3aHy 4a CMpeYaT Wrpeke Ha 3apasHu 601eCTN BO MecTaTa
Ha MwyBatbe o4 cnobopa, Tve Tpeba UCTO Taka a OCMTYpaaT Jieka ce CnpoBefyBaaTt

70 CoepuHe npomus O6eduHemomo Kpasncmao [Soering v. the United Kingdom], npecyaa og 7 jynv 1989, 6p. 14038/88
7 Wpcka npomus O6eduremomo Kpaacmso [Ireland v. the United Kingdom], npecysa oA 18 jaHyapm 1978, 6p. 5310/71
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3aWTMUTHY MEPKM 3a [a Ce CMpeyn Wwupereto Ha KoBua-19 wro camo no cebe He
MPEeTCTaByBa HEYOBEYKO WM LErPafMPayKo nocranyBare. Ha npumep, CTaBarbeTo
Ha 3aTBOpeHMLMTE BO M30/1aLMja, CTaBakeTO BO ,3aCONHUWTE" BO MHCTUTYLUM 33
MpecToj Kako LWTO Ce 3rpuXyBaukuTe AOMOBM (CO WTO Ha TOj HAUMH Ce CrpeuyBaaT
Kakeu 6un0 nocetn) uau bapareto noeamHuUTe ga 6uaaT CTaBeHM BO KapaHTWH
3apagu AOATUTE BPEMEHCKN NEPUOAM MOXe A3 W 3aWwTuTh ayfeto oa Kosna-19, HO
TOQ MOXE MCTO TaKa Aa B/Njae BP3 HUBHOTO AYLWEBHO 34paBje A0 TOj CTEMNEH LWTO BO
0BOj nornief ke 6uae 3acerHaT v UneHorT 3.

a. Mo3nTMBHM 06BPCKU Aa Ce 3aLITUTU NOEAUHEL,OT
0/f HEYUOBEYKO U AerpajMupaUuKO NOCTanyBatbe

068pcku 0a ce sawmumam 30pasjemo u 6aazococmoj6ama Ha oHue Auya 3a
Kou 002080pHOCM Npe3emasa opxasama

YNeHoT 3 ¥ HaMeTHYBa Ha ApxasaTta 06Bpcka afekBaTHO Aa v 3alUTWUTU 34paBjeTo
n bnarococtojbata Ha NyfeTo 3a KOW fApXaBaTa Mpesemana oAroBOPHOCT.? Toa ru
ondaka oHMe Kow ce AuweHn og cnobosa BO 3aTBOPUTE, MPUTBOPCKUTE LEEHTPYU W
ncuxunjaTpucknTe 60NHULM N OHME KOW NPEecTojyBaaT BO 3rpMXKyBaykn AOMOBU. Bo
KOHTEKCT Ha NnaHAemujata KoBMA-19, TOA MCTO Taka rv ondaka u oHWe 11La 04 Kou ce
6apa fa 61AaT BO KapaHTWH WM a OCTAHaT BO YC/I0BU HA OFPaHUYEHO ABUXKEeHe BO
MEpa BO KOja OrpaHMUyBarbaTa Ha HUBHOTO [BUXKEHE NPETCTABYBAAT NINLLYBAHE Of
cnobopa? CraHAapAOT Ha 3alWTUTA W Hera Koja UM Ce NpYXa Ha OHWE KOU Ce INLIEHN
op cnoboga Tpeda fa buae Bo ckaaj co YOBEKOBOTO OCTOMHCTBO HA IMLIETO INLIEHO
o4 cnobopa. Toa noapazbupa obesbenysarbe Ha TPETMaH U YCIOBU Ha ANLLYBatbe
o4 cnoboaa Kow ce afeKBaTHU M KOM COOABETCTBYBAaT co nocebHuTe notpebu Ha
NLETo AnieHo oA cnobofa, BKAYUYYBajkv rM U NpUpoAaTa Ha HerosaTa 3/1paBCTBeHa
cocTojba, Bo3pacTa, NosoT v kakea 6uno apyra ByiHepabuaHoct.*

72 Kxydo6uH npomus Pycuja [Khudobin v. Russia], npecyaa of 26 0KTOMBpU 2006, 6p. 59896/00 (BKAYyueHa Kako pesnme
BO 0Baa nybaMKauuja)

73 3a Anckycuja 3a Toa WTO NpeTCTaByBa /nLYyBatbe 04 C1060/4a, BUAM r0 AENOT 3a uneH 5 (Mpaso Ha croboaa) oA oBaa
ny6avkauuja, ocobeHo Toukata (a) ,Oncer*.

74 Bo BokxuH npomus Pycuja [Blokhin v. Russia], npecyaa Ha fonemMmoT CyACKW COBET 04 23 MapT 2016, 6p. 47152/06,
§ 137, CyAOT HanoOMeHan Aeka ,... ,d0ekBamMHOCMa“ Ha MedUYUHCKama NoMoWw 0CMAHysa Hajmewkuom esemeHm
wmo mpeb6a da ce ymspdu. Cydom nosmopysa deka camuom ¢akm deka nuyemo AuieHo 00 cn10600a 20 npezaedan
/lekap u Hemy My e NpenuwaHa Hekoja opma Ha /nekysare He Moxe asmomamcku 0a 0osede 00 3aKAy4OK deKa
MeduyuHckama nomow 6usa adekBamwd... Baacmume mpeba ucmo maka da ocuzypaam 0eka ce 800U ONCeXHA
esudeHyuja 80 00HOC Ha 30pascmMBaeHama cocmojba Ha Auuyemo AuweHo 00 ¢10600a U He2080MO AeKysarbe 000eka

6u10 NpUMBOPEHO UANU 3ADPHAHO ..., Oeka OUjacHOCMUYUParbemo u Hezama ce 6p3u U UCNPABHU... U 0eka Ko2a moa
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CamunoT dakT geka avueto anweHo of crobopa 6uno nperneaaHo of cTpaHa Ha
AOKTOP 33e/iHO CO MpenuLIaHNOT TPETMAaH HYXXHO He 3HauaT fgeka 3awTmtata 6una
afleKBaTHa COMAcHO YieHOT 375 HauuoHanHWTe BAacTv Tpeba Aa ocurypaat geka
AMjarHOCTULMPAHbETO U HeraTa BO YCTAHOBMUTE 33 KOW TUe Ce OATOBOPHMU ce 6p3u U
npuaarofleHn Ha npupodaTa Ha coctoj6aTta Ha AMLETo. Ha NpuMep, Of ApXKaBHWTE
opraHv Moxe aa ce 6apa Aa cnpoBedaT HaTaMOWHM TEPMUHM 3a CUCTEMATCKa
Hera, nak, uau ceondaTHa TepaneBTCKa CTpaTernja Koja Mma 3a e a ce 0Curypm
OrnopaByBatbe Ha NALMEHTOT, UM BO HajmMana paka, u3berHyBarbe Ha B/IOWYBakbe Ha
HerosaTa coctoj6a.’

[lageHnoT MefnUMHCKM TpeTMaH Tpeba Aa buge Ha HUBO CNOPEAMBO CO OHA WTO
AP>XaBHUTE OPraHu Ce 3a/10XKn/1e 1a My rO OBO3MOXKAT Ha Lie/IoTo HaceneHve. MefyToa,
TOa He 3HaUM [ieKa Ha Cekoe nLe MnWeHo of croboja Mopa Aa My Ce rapaHT1pa OHOj
CTeneH Ha MeAUUMHCKK TpeTMaH Koj 6u 6un goctaneH Bo HajaobpuTe 34paBCTBEHU
YCTAHOBMW HaZiBOP OZf MECTOTO Ha /MlyBatbe o croboga. CynoT 0CTaBU/ pesepBsa 3a
dnekcnbunHocT Kora Ke ce gednHUpa CTaHAAPAOT Ha 34paBCTBEHA 3alUTWTa KOj ce
6apa co u/neHOT 3 04 C/lyYaj A0 CAyyYaj, NpUTOa 3eMAjKW TV NPeABUS ,MPaKTUUHNUTE
Gapatba Ha AnwwyBareTo“”7 1 noTpebata Aa ce NPOLEHAT KOHKYPEHTHUTE NPYOPUTETH
npu pacnpegentata Ha orpaHUYeHUTe ApXaBHW pecypcn.’® CyfoT MCTO Taka Ke
MCNWUTYBA ann BAACTUTE TN CAefene MeJULMHCKUTE Npernopaky 3a Toa Kako Aa ce
rpUart 3a muata avierun o crobopa, ko HUM UM brune goctanHu.”®

20 HAA0xyBa npupodama Ha MeduyuHckama cocmojba koHmposama mpe6a da 6ude pedosHa u cucmemamcka u 0a

BK/lyuysa u ceond p Ka cmp lja koja uma 3a yen adeksamHo mpemuparbe Ha 30pascmaeHume
npo6emMu Ha Auyemo AuweHo 00 ¢10600a UAU CNpeyysarbe Ha HUBHO BA0WYBAtE, HAMECMO HUBHO AOpPecuparbe
B8P3 OCHOBA HA CUMNOMOMUME ... Baacmume mpeba ucmo maka da nokaxam deka 6use KpeupaHu HeonxodHuUme
YCA08U 3a npenuwaHuom mpemmax 0a 6ude HasucmuHa csiedeH 00 kpaj ...“. Budu ucmo maka Cmpasumupu
npomus An6aHuja [Strazimiri v. Albania], npecyaa oA 21 jaHyapw 2020, 6p. 24602/16 (Bk/yueHa Kako pe3ume BO OBaa
ny6auKavmja)

75 BaokxuH npomus Pycuja [Blokhin v. Russia], npecysa Ha [01€MUOT CYACKU COBET 04 23 MapT 2016, 6p. 47152/06;
Cmpa3sumupu npomus An6aHuja [Strazimiri v. Albania], npecysa oa 21 jaHyapu 2020, 6p. 24602/16 (BkyueHa Kako
pesnme Bo oBaa nybankaynja)

76 Mypej npomus Xonaxduja [Murray v. the Netherlands], npecyaa Ha foneMWOT CyACKM COBET 04 26 anpua 2016, 6p.
10511/10, § 106; Mumanes npomus Pycuja [Pitalev v. Russia], npecysa oA 30 jynu 2009, 6p. 34393/03, § 54

77 BaokxuH npomus Pycuja [Blokhin v. Russia], npecyaa Ha foNeMI1OT CyACKM COBET 04 23 MapT 2016, 6p. 47152/06, § 137;
AnekcajaH npomus Pycuja [Aleksanyan v. Russia], npecyaa o 22 aekemepu 2008, 6p. 46468/06, §140; MampaHuH
npomus Pycuja [Patranin v. Russia], npecyaa o4 23 jyau 2015, 6p. 12983/14, § 69

78 MeHmujakosa u Opyau npomus Mosdasuja [Pentiacova and Others v. Moldova], ofanyKa 3a A0ONYWTEHOCT 04 4 jaHyapw
2005, 6p. 14462/03 (BK/ydeHa Kako pesnme Bo oBaa nybankauuja)

79 Bnadumup Bacusjes npomus Pycuja [Vladimir Vasilyev v. Russia], opnyka 3a fONyLWTeHOCT 04 1jyaun 2010, 6p. 28370/05
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3apasHu 6osnecmu

CypoT Harnacun Aeka WrpereTo Ha npeHocamen 6onectv Tpeba Aa npeansBuka
3arpuXeHOCT 32 jaBHOTO 3Apasje, 0COOEHO BO 3aTBOPCKaTa CcpeauHa. bapararta oA
APXaBUTE BO MOrAe[ Ha 3[paBjeTo Ha OHME 33 KOW TWe Mpe3emaat OfrOBOPHOCT
MOXe, MOpaAn TOa, A3 CE Pa3/INKyBaaT 3aBMCHO OA TOA AaZW TUe Ce CnpaByBaat
co 3abonyBare Koe e NpeHoCANBO UAKN He.*® YneHoT 3 MM HameTHyBa obBpcka Ha
APXKaBUTE 12 NPE3EMAT 3aKOHOAABHU N Af[MUHUCTPATUBHN MEPKY 33 [1a TO MCKOPEHAT
WAW CMpeyaT WrpereTo Ha 3apasHuTe 601eCTu BO MecTaTa Ha nllyBare 04 c10604a,
KOra 3akaHaTa no 3/pagjeTo Koja ja noctasysa bosecta 6u npeansBrKana cTpajaree
0/} TAKOB CTEMEH LWTO € AOBO/IHO CYPOB 3a Aa NOTMNAAHE MO/ ONCEroT Ha YIEHOBUTE 2
nawn 3.5 MepkuTe Moxat Aa ondataT CUCTeM Ha CKPUHUHT 33 BIETYBakbe BO MeCTOTO
Ha NnwyBare of cnoboaa. McTo Taka ke ce 3ronemu v 6apareTo fa ce 0BO3IMOXMK
AvjarHoCTULUMpatse U NpucTan 4o TpetmaH.®

BaparbaTa BO CyAcCKaTa npakca fia Ce CMpeuw WHpeHeTo Ha 3apasHute 60/1ecTun
BO MecTaTa Ha /mwyBaree of 106043, 33 Kom cTaHa 360p norope, a Ke ce 360pyBa u
MOA0/Y, BO To/leMa Mepa Ce MojaBuja BO KOHTEKCT Ha CMpeuyBatbeTo Ha WINPeHeTo
Ha XWB, Tybepkyno3a n xenatutuc. MefyToa, 06BpCKMUTE KOWM HacTaHaa MpeTXOAHO
OfleKHaa BO M3jaBaTa Ha EBPOMCKMOT KOMMTET 3a CrpedyyBarbe Ha TopTypaTa W

HEYOBEUKOTO W lerpanpaukoTo noctanysarse (KCT) 3a HauenaTa KoM Ce 0fHeCyBaar

§59; LleHmap 3a npasHu pecypcu 8o umemo Ha BasenmuH Kamneaky [Centre of Legal Resources on behalf of Valentin
Campeanu v. Romania] npecyaa Ha f0N1eMUOT CYACKN COBET 04 17 jyan 2004, 6p. 47848/08 (BKNyueHa Kako pesnime Bo
osaa ny6avkaumja)

80 KamanuH EyzeH Muyy npomus PomaHuja [Cdtdlin Eugen Micu v. Romania], npecyaa oA 5 jaHyapu 2016, 6p. 55104/13, § 56

81 Buau MozocjaH npomus py3uja [Poghosyan v. Georgia], npecyna oa 29 jyHu 2017, 6p. 33323/08; BUAKM WUCTO Taka
Ixasmadse npomus py3uja [Ghavtadze v. Georgia], npecyAa o4 3 MapT 2009, 6p. 23204/07 (BKayueHa Kako pesnme
BO 0Baa ny6/ukaumja), kage WTo CyaoT nobapa oA rpy3ncKuTe BAACTU Aa TU NPe3eMaT HEOMXOAHUTE 3aKOHOAABHN 1
AAMUHUCTPATUBHU MEPKY 32 /1 TO CMPeYaT WWpereTo Ha 3apasHu 601ecTh BO 3aTBOPUTE, Kako WTO ce Tybepkyno3a
1 XenaTuTuC; BUAW WUCTO Taka LWusu npomus O6eduHemomo Kpasncmso [Shelley v. United Kingdom], opnyka 3a
AONYWTEHOCT 04 4 AeKEMBPU 2008, 6p. 23800/06 (BKkNyueHa Kako pesime BO 0Baa nybamnKauuja)

82 Buan Kamanuh EyzeH Muuy npomu Pomanuja [Cdtdlin Eugen Micu v. Romania], npecyaa oA 5 jaHyapu 2016, 6p.
55104/13, § 56 kaje wto CyAoT corneaa Aeka 6UN0 NOXENHO CO HMBHA COTNACHOCT nLaTa AuwweHn o4 croboaa Aa
1Maart npucran, Bo pasymMeH pok Noc/ie HUBHWOT NpuemM BO 3aTBOp, 40 6eCNAATHN CKPUHUHT TECTOBM 3a XeNaTUTUC 1
XWNB/CNAA; BuAn UCTO Taka 1 Jenadse npomus Ipy3uja [Jeladze v. Georgia], npecyaa oA 18 aekemspu 2012, 6p. 1871/08,
§ 44, kape wWTo CyAoT 3a3en CTaB Aeka TPUTOAULWIHOTO OANarakbe Npef Xanutenot Aa 6uae NOANOXKEH HA CKPUHUHT
33 XenatuTuc Lj npetcraByBano HeOPeXHOCT Ha CTPaHa Ha ApPXaBaTa BO MOI/Ie] Ha HEj3MHUTE TeHepanHu 06BpckM Aa
npesema epekTMBHU MEPKM 3a /1 FO CNPeYM NPeHEeCYBarbeTo Ha XenaTuTUC Ll Mau Ha Apyri npeHocanem 6onectn Bo

3aTBOPOT.
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Ha TPETMAHOT Ha MLATa IMLWEHN Of HUBHATA c1060/a BO KOHTEKCT Ha MaHAemMujaTa
Koena-19 (M3jaBaTta 3a Hauenata Ha KCT).5 13jaBaTa 3a HauenaTa Ha KCT ja 3ajakHyBa
notpebata ga ce obpHe nocebHO BHMMaHWe Ha cneynduuHuTe NnoTpebu Ha anuaTa
Avwenn of crobopa co nocebeH OCBPT Ha paHAMBUTE TPYNW U/WAK HA TPYNUTE NOA
PU3UK, KaKO WTO Ce NOCTapMTe LA M IMLATA CO NMPETXOAHO NOCTOEYKA MEAMLMHCKA
cocTojba. Ha BnacTuTe UM ce npernopavyBa [a BOBEAAT CKPUHWHT 3a KoBuA-19 u
Aa obesbenat npuctan A0 eAMHWLWTE 33 UHTEH3MBHA HEra WK NMpeHecyBatbe BO
6onHuuuTe, KOra e Toa NoTpebHo.

CoyujasHo ducmaHyupare, MedUYUHCKA U30/4ayuja u camuya

3a4pXKyBarbeTO Ha Xa/nUTeN0T CO CEpMO3HA U MHOTY 3apa3Ha 6osecT Bo Kenuja
Koja ja 4enen co ApYro NWLe WAU BO YC/NOBW HA MPEHaTPynaHOCT MOXe MCTO Taka
[a NpeTcTaByBa NpekpLlyBarbe Ha UneHoT 3,54 foAeka GaKTOT Aeka snMLaTa nLeHn
04 cnobopa Kou ce XMB- MO3UTUBHU T KOPUCTE/IE NCTUTE MEANLIMHCKY, CAHUTAPHY,
YrOCTUTENCKU U APYTW NPOCTOPUU KaKO U OCTaHATWTE 3aTBOPEHMLM MPETXOAHO He
noKpeHan npalarse no uneHoT 3.5 Cenak, pakTnTe Ha NOC/eAHATa CUTyalnja MoOXaT
Jia ce pa3rpaHuyaT of cuTyaumjaTta co naHaemujata Kosua-19. CyfoT CTaBUA HArnacok
Ha aKToT Aeka xanutenute He bune N3NOXeHWN Ha CTBApPeH pU3UK o4 WHbeKLM]a,
3aTBOpCKaTa aAMMHUCTPauMja M MAEHTUOUKYBAsA HAUMHUTE HAa KOWM MOXe [Aa
ce npeHece XWB, BKAyUyBajKu ro U CEKCYa/IHUOT KOHTAKT U pa3MeHaTa Ha UMK 3a
ynotpeba Ha Apora Wiy TETOBAXUTe, U Npe3esia Uekopu 3a a Cnpeyw Aa ce 04BMBaaTt
OBUe fiejCTBWja. Bo Apyru Ciyyau, Kou ce oAHecyBase Ha 6e3beHOCTa Ha mporpaMuTe
3a pa3aMeHa Ha U, pesieBaHTHUTE GaKTOPU o BK/yUyBasie OTCYCTBOTO Ha KOHKPETHU
HanaTcTBMja 3a npawarbeto of KCT v GakToT feka pU3MKOT 04 MHdeKLMja n3Bmpan
NPBEHCTBEHO O/ COMCTBEHOTO OHECYBatbe HA 3aTBOPEHULNTE. 5

83 Buawn https://rm.coe.int/16809cfagb ,M3jaBa 3a Hauyenata Kow Ce OAHeCYBaaT Ha TPETMAHOT Ha AWLATA JULIEHN
OA HMBHATa CN06OAA BO KOHTEKCT HA MaHAemujaTa Kosua-19 [Statement of principles relating to the treatment of
persons deprived of their liberty in the context of the coronavirus disease (COVID-19) pandemic]“ EBponcku komutet
3a CrpedyBarbe Ha TOPTypaTa M HEUOBEUKOTO WAW AerpagnpadkoTo Noctanysarse uan KasHysare (KCT), CoeT Ha
EBpona CPT/Inf(2020)13, 20 MapT 2020.

84 Buan Komcapmuc npomus fpyuja [Kotsaftis v. Greece], npecysa o4 12 jyHu 2008, 6p. 39780/06, §§ 51-61 kage Cynot
cMeTan aeka 6un ‘3a xanere’ GakToT Aeka Xannutenort, koj 6oaedyBan o cepuosHa U MHory 3apasHa 6osect, bun
APKEH 3a€/1HO CO ieCeT APYrY 3aTBOPEHMLM BO NpeTpynaHa Keawja.

85 Kopo6os u dpyau npomus Pycuja [Korobov and Others v. Russia], npecyaa o4 27 mapt 2008, 6p. 67086/01; Apmuomos
npomus Pycuja [Artyomov v. Russia], npecysa o4 27 Maj 2010, 6p.14146/02, § 190

86 Wunu npomus O6eduHemomo Kpaacmso [Shelley v. the United Kingdom], opnyka 3a fONYWTEHOCT Of 4 AeKEMBPY

2008, 6p. 23800/06 (BKNydeHa kako pe3nme Bo 0Baa nybaukaumja)
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3a pasnuka of XWB, KoBuA-19 MOxe Aa ce npowupu npeky 6/7M30K AudeH
KOHTaKT, BKNYYNTENHO U NPeKy 3aeAHUUYKO KOPUCTEHE HA MEAULMHCKM, CAHUTApHU,
YTOCTUTEZICKU W AAPYTU MPOCTOPUUN. MTOHATaMy, He NMOCTOjaT KOHKPETHW HANaTCTeKja
Ha KCT no oBa npawake, WTO ynaTyBa Ha 3aKNyyoKOT feKa e BaXHo fa ce
HanpaBaT 3aefHWUYKN YCOTIaCeHN HAMOpU Of CTPaHa Ha CWUTE MepPOAABHU OpraHu
33 [la Ce KOpMCTaT a/TePHATUBM Ha INLWYBaHETO 04 /106043 CO Lea Aa ce Hamanu
npeHaTpynaHoCcTa BO MecTaTa Ha nlyBaree o4 c1o604a. M3jasaTa 3a Hadenata Ha KCT
npernopadyBa noseKe Aa ce KOPUCTAT a/TEPHATUBUTE HA MPUTBOPOT, yb61axyBatbe Ha
Ka3HWTe, MOpaHO nywWwTake Ha c1oboga v npobaunja; npeoueHyBake Ha notpebata
[a ce Npofo/KN HefoOPOBONHOTO CMECTYBake Ha MCUXMjaTPUCKUTE NaLWeHTw;
nywTare Ha cnobosa uan npedppaysakbe noj rpuxa Ha 3aefHuuaTa, cekoral Kora
€ TOa COOABETHO, M BO3APXKYBatbe, BO Hajro/ieMa MOXHA Mepa, 04 NpUTBOpatbe Ha
MUFpaHTU. KoMecapkaTa 3a YOBEKOBM MpaBa MCTO Taka M1 MOBMKA APXXaBUTE Aa Ty
nywTaT Ha ¢10604a NyfeTo 04 UMMUTPALMCKM NMPUTBOP LITO € MOXHO HajMHOTY 3a Aa
Ce 3alWTMTaT npaBaTa Ha OHUWe LA KOW Ce NNLIEHN Of HUBHATA c10boAa nopaaw
wupereTo Ha Koena-19.4

Kora nywTareTo Ha cs10604a 04 NPUTBOP W/IM 0 MECTO Ha NLLYBakbe o4 coboaa
He ce CMeTa 32 MOXHO UM COOZBETHO, ApXKaBuTe Tpeba Aa 0CMrypaaT eka € MOXHO
JIMLLETO Koe ce TecTMpa NO3UTHBHO 33 KOBMA-19 Aa Ce U30/Mpa HacTpaHa o4 ApyruTte
LA AvwenHn of cnoboaa BO YCI0BM KOW Ce BO CKAAfJ CO UNEHOT 3. MeanumMHCKaTa
n3onaumja, camuuata uau 3abpaHata Ha KOHTAaKT CO ApYrWTe 3aTBOPEHMLM
3apaaun 6e36e4HOCHM, AUCLUMMVHCKA UAU 3aWTUTHU NPUYMHM, aBTOMATCKU HE 1o
npeKpllyBaaT uneHoT 3.%8 lann TakBUTe MEPKM BEryBaaT BO PAMKUTE Ha OMCeroT Ha
UNIEHOT 3 3aBMCU Off KOHKPETHUTE OKOIHOCTH, Of CTPOTOCTa Ha MepKaTta, Hej3MHOTO
Tpaetbe, LeNTa Koja ce MMana npeaBua 1 HejauHuTe edekTu Bp3 3acerHatoro anue.®

LlesocHaTa ceH30pHa M30M1aumja, NPULAPY>XEHA CO LeNI0CHa CoUMjanHa n3oaaunja,
MOXE A ja YHULWTHN INYHOCTA HA NOeAMHELOT M ja NpeTcTaByBa GopmMa Ha HEYOBEeUKH
TpeTMaH, Koja He MOXe Aa ce onpagja co 6apamata 3a 6e3begHOCT MM Co Koja

87 Buau https://www.coe.int/en/web/commissioner/-/commissioner-calls-for-release-of-immigration-detainees-
while-covid-19-crisis-continues ,KomecapkaTta nosukyBa Ha ocno6oayBarbe Ha NPUTBOPEHUTE UMUTPAHTU
Aogdeka Tpae Kona-19 kpusata [Commissioner calls for release of immigration detainees while Covid-19 crisis
continues|* M3jasa Ha KoMecapkaTa 3a yosekosu npasa, Coset Ha EBpona, 26 MapT 2020.

88 Pamupes Canue3 npomus ®paxyuja [Ramirez Sanchez v. France], npecyaa Ha f0N1eM1OT CyACKI COBET O 4 jyan 2006,
6p. 59450/00, §123

89 Poxde npomus /JlaHcka [Rohde v. Denmark], npecyaa o 21jynn 2005, 6p.69332/01, § 93; P3akxaHos npomus A3ep6ejuaH

[Rzakhanov v. Azerbaijan], npecyna oa 4 jynv 2013, 6p. 4242/07, § 64
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6uno apyra npuumHa®® Camuuata, Aypu 1 BO Ciyyau KOW NOB/eKyBaar co cebe
penatueHa usonauuja, tpeba Aa buae 3acHOBaHA Ha BUCTUHCKM NPUYMHU, KOU Ce
KOPMCTAT CamMo MO UCKNYYOK OTKaKo Bune 3eMeHn NpeABuz Cute Apyru anTepHaTUBK
M CO HEONXOAHWUTE MNpouefypasHy 3aWTUTHWM rapaHUUKM, KaKo WTO € pefoBHOTO
npencnuTyBare.” M3pekyBareTo Ha camuua MOpPa UCTO Taka Aa BOAM CMETKA 3a
3APpaBCTBEHATa COCTOj6a Ha 3aCerHaToTo nLe,* BKAYYMTENHO U 32 HEFOBOTO AYLIEBHO
34pasje.

Moxe aa 6uae NerMTUMHO 3aTBOpPeHWLUTE Aa Ce MpemecTyBaaT BO Pa3/INyHM
[eNoBU OZ, 3aTBOPOT UM BO 3aTBOPCKATa H0HMLA 33 A HUM WM Ce NpYXKaT Norosem
cTeneH Ha ygobHocTt, nofobpn obpoum, NOAOAT Nepuoan 3a Bexbarse, npucran
[0 HMBHA KyjHa W TOANET, peAOBHA KOHTPO/JAa Ha HUBHWUOT MEAULMHCKN TPETMaH
M 3awTuTa of 3apa3Hu bonectu. Mefytoa, CyfoT yTBpAM MOBpefa Ha UaeHoT 3
CaMOCTOjHO ¥ BO BPCKA CO UNEHOT 14 Kora XV/B-no3uTvBHUTE 3aTBOpeHUUM Oune
CTaBeHM BO M30/1aLj1ja Of OBMeE MPUUMHK, HO HUBHATa cocTojba co XVB He ce pa3Buaa
BOo CUJIA n He nocToen pu3nk Tue Aa Um npexHecat XMB Ha ApyruTe 3aTBOPeHMLN.>
Mopagu Toa, w3onaumjata He Tpeba fa wM Ouie M3peuyeHa Kako MNPETXOAHA,
NpeBEHTMBHA MepKa Ha OHMWE 33 KOW HeMa COMHeBake Aeka ro fobuae Bupycot.
Kora ap>aBuTe Npeno3HaBaaTt Aeka UMa Clydyan BO KOM KOPUCTEHETO Ha M301auuja
BO MecTaTa Ha /llyBakbe 04 10603 e MeANLMHCKM HEONXOAHO 3a Aa ce obe3bean
YCOrNACeHOCT CO UNeHOT 3, ApXXaBuTe Tpeba:

i) [la ro orpaHuMyat KOPWUCTEHETO Ha MEAWULMHCKA u30/1auMja Ha OHue
3aTBOPEHMLM KOW C€ 3apa3eHn MKW 33 KOW NOCTON COMHeBatbe Aeka bune
3apaseHn co KoBupA-19 3a Aa ce cnpeyn Tve Aa ro npowmnpar BUPyCcoT Ha
apyrure.

i) [la ja kopucTat MeANLMHCKATa 1301aLmnja CaMmo Kako NocaefHO CPeAcTBo
KOH koe ce npuberHyBa oTkako Ke buae cornefaHo Janun ce COOABETHU
anTepHaTUBMTE KaKo NylWTakeTo Ha crobopaa.

ii)  PegoBHO fa ja MpeucnuTyBaaT KOHTUHyWpaHaTa notpeba of M3oaauwja,

90 Mecuxa npomus Vmanuja (6p.2) [Messina v. Italy (no. 2)], npecyaa og 28 centemspw 2000, 6p. 25498/94
91 A.T. npomus EcmoHuja (6p.2) [A.T. v. Estonia (no. 2)], npecyaa oA 13 Hoemspy 2018, 6p. 70465/14, § 73; Licyno02 npomus
YHeapuja [Csiillég v. Hungary], npecyaa oa 7 jyHu 2011, 6p. 30042/08 § 31

92 XKaHmu npomus beszuja [Jeanty v. Belgium], npecyaa og 31 MapT 2020, 6p. 82284/17, § 117
93 Mapyakauc u dpyau npomus fpyuja [Martzaklis and Others v. Greece], npecyaa oa 9 jyau 2015, 6p. 20378/13, §§ 67-75
94 Buan https://www.justiceinitiative.org/uploads/7696dcfd-12e1-4ace-8f28-2a37f4a3c26b/brief-access-to-health-care-

in-prisons-07082020.pdf ,MpaBoTO Ha 3ApaBCTBEHA 3alTWUTa BO 3aTBOP 3a Bpeme Ha naHaemujata KOBWA-19 [The
Right to Health Care in Prison during the COVID-19 Pandemic]*, nHpopmaTuBeH A0KyMeHT o4 ,MHuLMjaTUBaTa 33

npasfja Ha 0TBOpeHOTo onwTecTBo* [Open Society Justice Initiative], jyau 2020.
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BOAEjKM CMETKA 33 B/IMjAaHWETO Bp3 AYLIEBHOTO 34paBje Ha ANLETO 1 33 Toa
Aanv TVe Aa NPOAO/IKAT a TeCTMpaaT mo3nTUBHM Ha KoBug-19.

iv)  [la HagomecTaT 3a KakBM OMNO OrpaHuyyBarba Ha KOHTAKTOT CO
HafBOPEWHNOT CBET, BKAYYMTENHO W MOCETW,  MpeKy 3roNemMyBare
Ha NpUCTanoT A0 anTepHaTUBHUTE CPeAcTBa 3a KOMYHMKauwja (kako
wto ce TenedoHcKkaTa KOMYyHMKaUMja WAW TAACOBHATAa KOMYyHMKauwja
NpeKy WMHTEPHET CO KOpuUCTere Ha nocebHa TexHonormja (Voice-over
Internet-Protocol).

v) Bo cnyyanTe Ha M30aauMja UAU CTaBakbe BO KapaHTWUH HA NLE JNLLEHO
o4 cnobofa Koe e 3apa3eHO WM 33 KOe NMOCTOM COMHeBare feka buno
3apa3eHo CO BMPYCOT, Ha 3acerHatoTo Auvue Tpeba cekojaHeBHO fa My ce
06e36ean 3HAUAEH YOBEUKM KOHTAKT.

vi)  [la obe3benar 3ronemeH npucTan 4o NCMXoa0LKa NoaApLIKa.%

lNpumeHa Ha osue NnpuHYUNU cnpema noWUpoKOmMo HacesneHue

KaKko iTo e HOTMPaHO NOTope, Kako 1 BO 1e10T 3a uieHoT 5 (Mpaso Ha cioboga) nogony,
OHVE LA YMe [BUXKEbE € OrpaHUUeHO (Ce CTaBeHM fia ocTaHaT Aoma Bo lockdown maw
BO YC/I0BM Ha KapaHTMH BO HUBHWTE COMCTBEHU AOMOBM), MOXE MCTO Taka Aa ce CMeTa
[ieKa ce ‘InieHn of HMBHATa c1060aa’ o4 CTpaHa Ha Apxasata. OTTyKa, NpuUHLMIUTE
HaBeAeHW Norope Bo BPCKa CO OHUE KOW Ce nLleH 04 c1060/a BO 3aTBOPHUTE 1 OHUE KOM
XKMBEAT BO APYTW MHCTUTYLIMK CO KOW PaKkoBOAM ApXKaBaTa ce NMpyYMeHyBaaT NnoaefHaKBo
11 32 OHUE KOV Ce BO 130/1ali1ja BO HUBHWTE COMCTBEHMW JOMOBU.

Bo m3BewwTanTe Ce yKaxyBsa eKa MMaso OMNLWTO BAOLYBakbe Ha AYLWEBHOTO 3pasje
BO TEKOT Ha MepuoANTe Ha ,0CTaHyBare AOMA“%* 3a WTO KAKO KAYYHU MOMEHTU Ce
nepuenupaar 3roneMeHaTa 1u3onaumja U HamaayBareTo Ha NPUCTANoOT A0 CEPBUCH
33 AylWweBHO 3apasje.”” Mopaau Toa, ApxasuTe Tpeba Aa ocuMrypaaTt KapaHTUHOT U

95 Buau rv M3jasara 3a Hauenata Ha KCT v Kxydo6uH npomus Pycuja [Khudobin v. Russia], npecyaa o4 26 0KTOMBpM 2006,
6p. 59896/00 (BKAYUEHa Kako pe3uMe BO OBaa My6/u1KaLmja), KaJe WTO CUAHWTE UyBCTBA HA HECUTYPHOCT W CTPaB Of
60nect KoMOMHMPaHWN co pusnuknTe 60KN OBENE A0 ABTPAANPAUKM TPETMAH BO CMUCAIA HA 3HAYEHETO HA YNEHOT 3.

96 Buaw https://unric.org/en/concerns-are-raised-over-the-threat-of-covid-19-to-mental-health-in-europe/ ,Pacte
3arpuxeHocTa o4 3akaHaTa Ha KOBWUA-19 no ayweBHoTo 3apasje 8o EBpona [Concerns are raised over the threat
of COVID-19 to mental health in Europe], O6eauHeT Hauwu, 5 maj 2020; https://www.theguardian.com/
society/2020/jun/30/uks-mental-health-has-deteriorated-during-lockdown-says-mind ,MeHTanHoTO 3zpasje
80 O6eanHeTOTO KpasicTBO Ce BAOWM BO TEKOT Ha ,,0CTaHYBakeTO AOMa“, Bean MajHa [UK's mental health has
deteriorated during lockdown, says Mind]* oa H.ZAejsuc [N.Davis], The Guardian, 30 jyHu 2020

97 Buau  https:;//www.health.org.uk/news-and-comment/blogs/emerging-evidence-on-covid-19s-impact-on-mental-health-and-

health ,3neryaar Ha BuaennHa fokasn 3a epekTor Ha KOBW/-19 Bp3 MEHTaNHOTO 3ApaBje W 3APaBCTBEHUTE HEeAHAKBOCTU
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MepKUTE Ha ,0CTaHyBakbe A0Ma“Aa C& KOPUCTAT CaMo Kako MOCAefHO CPEACTBO KOH
Kkoe ce npuberHyBa, 3a KoKy LTO € MOXHO MOKPaTKO Bpeme. [l0K0/IKY TakBNTe MepKK
ce BOCMOCTaBeHU ApxasuTte Tpeba fa ja ajanTupaat W 3rofemar A0CTamHoCTa Ha
MpUCTanoT 0 CEPBMCM 3a iyILEBHO 3/paBje U 40 GOPMM Ha KOMYHWKaLWja Co ApyruTe
3a /la Ce CMPOTUBCTABAT Ha HEraTWBHUOT edekT WTO MOXe Aa ro MMa W3osalmjata
BP3 AYLEBHOTO 34paBje Ha /NLETO, 0COOEHO BO CUTYaLMM Kaje WTO BAWUjaHUETO BP3
AYWEBHOTO 3/paBje Moxe Aa buae Taka CEPUO3HO WTO Ke JOCTUTHE HUBOA KOM 1O
MOB/IEKYBAAT UEHOT 3.

Jlekysarse (mpemma) Ha 3a6onyearwama u cocmojéume pasauyHu 0d Kogud-19

Kako wWTo e cnomeHaTo morope BO Ae/0T 33 uaeHoT 2 (MpaBo Ha XUBOT) OA
oBaa nybaukauuja, a ocobeHo noj HacnoBoT: ,Mpuctan [0 NeKyBarbe (TPETMaH)
3a 3abonyBarba paznnuHu of KoBMA-19¢ MepkWTe mpe3eMeHM 3a Aa Ce 3aWTuTar
XKMBOTOT W 34paBjeTo O CTpaHa Ha ApXaBUTe MMae BAMjaHWeE BP3 MPUCTANoT A0
3/lpaBCTBEHATA 3aWTWTA 33 JleKyBarbe (TpeTMaH) Ha octaHatute 3abosiyBarba U
cocT0j61. YneHoT 3 MoXe UCTO Taka Aa buje AoBeseH BO Npallakbe BO 0BOj KOHTEKCT,
Kora norpelwHaTa AujarHo3a MAM NpoMycToT fa ce TpeTWpa OApeAeHa cocTojba
[0BeAyBaaT [0 TOa MLETO Aa UCKycK 3ab0/yBatbe UM Aa AOXKMBEE CTpajatbe WTO
NpeTcTaByBa HEYOBEUKM W lerpafnpauku TpeTMaH. ipxxasute Tpeba fa BoAaT CMeTKa
3a Hefleporypaykata npuposa Ha HUBHUTe 06BPCKM Of UNEHOT 3 KOTa OA/yuyBaaT KoM
YCAyr off 3ApaBCTBEHATA 3aWTKTa Tpeba a MpoAo/KaT Aa 6MAAT NPYXeHU 3a BpeMe
Ha naHgemuja. [pyxaTa nau TpeTMaHOT 3a Koe 6110 3ab0/yBarbe UK cocTojba WTo
MOXe A3 [oBefe 0 CTPajiatbe BO PaMKWTE Ha OMCEroT Ha u/eHoT 3 Tpeba Aa bugar
AedUHUPAHU KAKO ‘CYWTUHCKW' YCIYTW 3a BpEMe Ha NaHAeMuja v Aa Npojo/xkaT Aa
GYHKUMOHMPAAT BO HajroieMa MOXHa Mepa.

CemejHO Hacuncmeo

3arpuxeHoCTa 3a CTeneHOT Ha 3/10ynoTpeba Ha XeHWTe U fJelaTa 3a Bpeme
Ha MaHAemuja ce NMoApoOHO WM3/I0XKEHU BO AE/NOT 3a uaeHoT 2 (MpaBo Ha XMBOT)
BO paMKuTe Ha oBaa nmybaukauuja. OBOj Aen WTO ce oAHecyBa Ha 06BpckuUTe 0Of
uneHoT 3 04 KoHBeHUujaTa Tpeba Aa ce pasriefyBa 3aejHO CO e/0BUTE 33 CEMEjJHO
HaCU/CTBO BO [1e/10BMTE 3a ujieHoBuTe 2 (MpaBo Ha XuBoT), 8 (MpaBo Ha NOUNTYBaHHE
Ha NPWUBATHWOT W CEMEjHMOT XMBOT) 1 14 (Croboaa of ANCKPUMMHALMjA) OA OBaa
nybankaumja.

[Emerging evidence on COVID-19's impact on mental health and health inequalities]* oa /1.Mapwan [L.Marshall], LI.5n6wu [J.Bibby]
1 N.AGC [I.Abbs], 3apascTeeHa dpoHzaumja [The Health Foundation], 18 jyHn 2020
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YNEHOT 3 UM HAMETHYBA NO3UTUBHM 0OBPCKM HA APXXKABMTE Aa rapaHTMpaaT Aeka
noeAMHLUMTE BO PaMKWUTE Ha HUBHATA jypuCAMKLUMja Ce 3alTUTEHU of cuTe 06mLm
Ha HECOOABETEH TpeTMaH 3abpaHeT Co U/IeHOT, BKAYUyBajku 1 KOTa TAKBUOT TPETMaH
HacTaHyBa BO palleTe Ha NMPUBATHW MOeAMHUM. Kako WTO e Cyyaj U CO UNeHOT 2,
npoueaypanHuTe, perynaTopHuTe N ONepaTUBHUTE JO/KHOCTM KOU Mpousneryaat
OA YNEHOT 3 Ce NMPUMEHYBAAT M BO KOHTEKCT Ha CEMEjHOTO HACW/CTBO. [lpXKaBute
“MaaT 06BpCKa Aa Crpeyat a ce Cyun CeMejHO HaCUICTBO, Kako 1 Oe3 of1ararbe 1
A€N0TBOPHO [ T NCTPaXaT, FOHAT U Ka3HaT ClyyamnTe Ha CEMejHO HaCUCTBO.

CyBoT WCTO Taka ja KOpWUCTM TepMUHO/OrMjaTa Ha McTaHbyckaTa KOHBeHLMja
3a Ja ja Harmacu cneumduyHaTa NpUpoAa Ha CEMejHOTO HAaCW/CTBO U nocebHaTa
BHMMaTe/NHOCT Koja e moTpebHa 3a Aa ce nocTanmyBa BO C/ydauTe Ha CEMEJHO
HaCUNCTBO, HaBeAyBajku fAeka TOj UM HaMeTHYBAa AO/DKHOCT Ha ApXaBuTe ja
MM UCTpaxyBaaT 06/MUWTE Ha HACW/ICTBO KOWM Ce mMokpueHu co WcTaHbysckata
KoHBeHLWja 6e3 HenoTpe6HO of1arare U fa 1 3emaT NpeBUA NpaBaTa Ha XpTeaTa
BO CUTe CTaAMyMM 0 KPMBMUHATA NOCTanka.%

Jeua

3arpuxeHoCTa BO MOMe] Ha HECOOABETHMOT TPETMAH Ha Aelata BO TEKOT Ha
naHAemumjaTa noKpeHaTH BO Ae/10T 32 U1eHOT 2 (MpaBo Ha XMBOT) NOTOPe MOXAT UCTO
Taka [a NOKpeHaT npawarba 1 Mo YneHoT 3, 6110 BO BPCKA CO UNEHOBUTE 2, 8 UK
14, UK, Nak, Mo Y/JEHOT 3 CAMOCTOjHO (Ha NPUMEP, KOTa UNIEHOT 2 HE € Pe/IeBaHTEH,
6uaejkn He e BKAYUYeHa 3aKaHa Mo XM1BOTOT).

Co e Aa ce NPOoLeHM CEPUO3HOCTA U CYPOBOCTA HA TPETMAHOT KOj 611 NpUUnHeT
NpoTWB OApeAeH NoefuHeL 1 aau Toj noTnafa BO paMKUTE Ha OMCEroT Ha U/IeHOT 3
Tpeba fa 6maaT 3eMeHun NpeaBuz ‘MpUpoAaTa U KOHTEKCTOT Ha TPETMAHOT, HETOBOTO
Tpaerbe, HEroBUTE GU3NUKM U MEHTAIHU edeKTU 1 BO HEKOM C/lyyau, MOJIOT, BO3pacTa
¥ 3fpaBCcTBEHaTa cocTojba Ha xpTBaTa’® OTTyKa, NOBEPOjaTHO € ieka HECOOABETHUOT
TPETMaH Koj He e J0BOJIEeH Aia ro MoBJieve co cebe UNeHOT 3 BO NMOMes Ha BO3paceH Ke
ro aKTWBWPa UNIEHOT 3 BO BPCKa CO AA€TE WU PYT PaHAMB NOeAUHEL,

98 Tannuc npomus Vimanuja [Talpis v. Italy], npecyaa o4 2 Mapt 2017, 6p. 41237/14
99 Ony3 npomus Typyuja [Opuz v. Turkey], npecyaa o 9 jyHu 2009, 6p. 33401/02 (BKAyueHa Kako pe3ume BO 0Baa
ny6avkauuja); Kocmeno-Pobepmc npomus O6eduHemomo Kpasncmso [Costello-Roberts v. the United Kingdom],

npecyaa of 25 MapT 1993, 6p. 13134/87
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McTanbyncka KoHBeHLM]a

YneHot 3 cTae (f) m 2 cTa 2 oa Wcranbynckata KOHBEHUWja M MpolwmMpysa
oApeabuTe BO pamkuTe Ha WcTaHbynckaTa KOHBEHLMjA KOH AelaTa, U Kako XPTBK 1
Kako CBeAOLM Ha ceMejHO HacuncTeo. Cropes McTaHbynckaTa KOHBEHLWja, 4OKHOCT
Ha Ap>XaBaTa e /1a ja NOKpeHyBa CBECTA 33 NOCAEANLMUTE Of HACU/ICTBOTO (U/1eH 13) U
Aa v vma npeasua ‘nocebHuTe notpebu’ Ha CBEAOLMUTE HA CEMEJHO HACU/ICTBO (U/eH
56), WITO MOXE Aa BKAYUYM ‘ICMXOCOLMjAIHO COBETYBarbE' (UEH 26 CTaB 2). UseH 18
Of WctaHbynckaTa KOHBEHLMja MOBTOPHO ja noTepaysa obBpckaTa Ha ApxaBaTa
[ BOCMOCTaBW NPEBEHTUBHU MEXAHW3MM U 1A OCUTYpa [ieKa e YCBOEHO afeKBaTHO
3aKOHO/AABCTBO CO L/ 3alTITaTa a Ce Hanpasy AeN0TBOPHa.

Bo cBeTvHa Ha 6apawaTa Ha WctaHbOynckata koHBeHumja, CyaoT WMCTO Taka
MOTBPAW AEKA KA3HYBaHETO HA OHWE KOW Ce OTOBOPHM 32 HAaCMNCTBOTO BP3 Aelata
WAW BO NPUCYCTBO Ha feuata Tpeba Aa buae JOBOAHO CTPOTO 33 A UMA AejcTBO Ha
OZiBpaKkae 1 3acTpallyBatbe.”©°

KoHseHuwmjata o4 J/laH3apote

KoHBeHuMjaTa Ha COBETOT Ha EBpona 3a 3alWTMTa Ha AeuaTta O CekcyasHa
ekcnaoaTauumja u cekcyanHa 3noynotpeba (KoHeBeHumjaTa 04 /laH3apoTe) e UCTO Taka
pe/neBaHTHa BO 0Baa CMMC/1a. KoHBeHUMjaTa o4 JlaH3apoTe 6apa KpyMUHaau3aumja
Ha CUTe BMOBU CEKCYa/IHU MpecTanu NpoTUB AelaTta U HaBeayBa [eka ApXXaBuTe BO
EBpona v HaJBOp Of Hea Ke yCBOjaT KOHKPETHO 3aKOHOAABCTBO U Ke Mpe3emMat Mepku
3a /la 0 CrpeyaT CekCyasHOTO HaCW/CTBO, 33 Aa MV 3alWTUTaT [elaTa-KpTBu 1 3a Aa
rM roHat ctoputenute. Toa ja BKAyyyBa M 06BpckaTa nmoctankata Aa buje cnposeaeHa
6e3 ‘HeompaBAaHO ofnarakbe’ 3a Aa ce u3berHe npetepaHo MpPO/OHTMPakbe Ha
aywesHaTa 60/1ka Ha fieTeTo.

Oncer Ha YNeHOT 3 BO Nores Ha 3noynoTpebata Ha feuata

CynoT yTBpAW MpeKpllyBarbe Ha UNEHOT 3 BO CMEKTAapoT Ha OKO/MHOCTW Kora
6un0 yTBpAEHO Aeka 310ynoTpebaTa UAKM 3aHEMapyBareTo Ha Aeliata 6110 ToAKy
CEPUO3HO LWTO MPETCTaByBa/0 HEYOBEUKO W [Jerpagnpadyko noctanyBarbe, Kako
W TOraw Kkora BiacTute Guie M3BECTEHW 3a TAKBO MOCTanyBare WM 33 PU3NKOT
O/ TaKBO MOCTanyBarbe, HO MPOMyWTHAE A3 Mpe3eMaT pasyMHO AejcTBMe 33 Aa ro
cnpeuat Toa. /incTata MoAoNY AaBa NpYMepHW Ha CUTyaLmuTe 3a kom 610 yTBpAeHO
A€eKa NpeTCTaByBaaT NpeKpLUyBatbe Ha UNEHOT 3:

100 A.M.Z. npomus PomaHuja [D.M.D. v. Romania], npecyna oA 3 OKTOMBPU 2017, 6p. 23022/13
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MponycToT fia ce NPY>XW afleKBaTHA 3aLlTUTa BO 3aKOHOT NPOTKB du3mukaTa
3noynotpeba, BKAy4yBajku ro 1 Tenarero.'”

MponycToT fa ce Crnpeyn NPOJIOHTMpaHaTa 370ynoTpeba Ha Momye co
GV3NYKM MAN AYLWEBHWU NONPEYEHOCTM BO palleTe Ha rpyna Aeua, Kaje WTo
3noynotpebata npeju3BuKana NCUXONOLWKO OLITeTyBakbe.'*

[ponycToT Aa ce CTaBaT 3/10CTaByBaHUTE AieLla BO PerncrapoT 3a 3alTuTa Ha
[eLa v OLNArarkeTo Ha 3rpMXKyBarETO Ha 3/10CTaByBaHuUTe Aeua.'
MponycToT Aa ce cnpeun Aeuata Aa 6MAAT CBEAOLM HA CEMEjHO HAaCUACTBO
M3BPLIEHO NPOTUB POLHUHN.

OpnarakbeTo BO McTparata 3a ¢usnuka UaM emoLmMoHanHa 3a10ynoTpeba un
nponycToT Aa v ce obe3benn obeclTeTyBare Ha XPTBATa 3a 0A/1arakbeTo
uaun 3noynotpedarta.’os

CuTenpumepr HabpoeH  Morope Ce CUTyaL M Koy MOXaT 4a CTaHaTNoBoobuuaeHu
BO KOHTEKCT Ha MaHAemMmjaTa, Co Or/le Ha 3roJieMeHaTa U3/10XKeHOCT Ha NOBPean Kaj
AelaTta KoW Ce MPUCUIEHU A OCTaHAT JOMa U HaMa/lyBakeTO Ha KanauuTeToT Aa
ce ajpecupaart, NpeBeHMpaarT, roHaT U Ka3HyBaaT TakBuTe noBpeau. Kora apxasuTe
Ce M3BECTEHW 33 3aKaHWTe Off HeUOBeuko W [erpajupayko MocTanyBarbe MpoTMB
Aeuata, Tve Tpeba fa npe3emaT MepkW 3a Aa CrpeyaT npekpllyBakbe Ha UYNEeHOT 3.
Nako pecypcute Moxat fga 6uaat orpaHuueHun, a ycayrute Aa 6uaaTt HamasneHu
nopaav maHgemujata, oBa He Moxe fAa buge ynotpebeHO Kako M3roBop 3a fa ce

A. npomus O6eduHemomo Kpascmao [A. v. United Kingdom], npecyaa o 23 centemepu 1998, 6p.25599/94; kade WTo
Ce CMeTalle AeKa KOHTMHYWPAHWTE Tenakba Ha AeBETTOAUIWHO MOMYE CO Na/Ka ro JOCTUTHANE ‘MUHUMANHUOT CTENeH
Ha CypOBOCT HEOMXO/EH 3a Aa Ce BK/y4M NPUMEHATA Ha YNEHOT 3.

fopéesuk npomus Xpsamcka [Dordevicv. Croatia], npecyna o4 24 jynn 2012, 6p. 41526/10 kaje wTo CyA0T KOHCTaTupalwe
noBpean Ha UneHoBKTe 3, 8 1 13 MOpaAN NPOMYCTOT Ha BAACTUTE a MOCTanyBaar, U nokpaj GakToT Aeka MajkaTa 1m
obpHana BHUMaHMe Ha BAACTUTE Ha 3n10ynoTpebara.

3 udpyau npomus O6eduHemomo Kpascmso [Z and Others v. United Kingdom], npecyaa o4 10 Maj 2001, 6p. 29392/95
Kaje WTo Aeuata bune NoANOXKEHN Ha eMOLMOHA/IHA 310ynoTpeba U Cepro3HO GU3NYKO 310CTaByBatbe OA CTPaHa Ha
HUBHWUTE POAMTENN WTO PE3YATUPAN0 BO GU3NUKM N NCUXONOWKN OWTETYBakba. TPETMAHOT Ha AelaTa NpeTcTaByBan
HEYOBEYKO W [1erpanpayko MocTamyBakbe COMACHO YAEHOT 3 M CO OfNef feKa N0KaNHUTE BAACTW Oune CBECHM
3a cMTyaumjaTa, a feuata 6une ofHeceHW BO YpPreHTHUOT LieHTap AypW YeTUPW M NOJ Yaca NojoLHa, ApXKaBaTa He
ycneana Aa rm NCNONHM Hej3MHNTE NO3NTUBHM 06BPCKM Of UNEHOT 3.

E.C. u dpyau npomus Cnosauka [E.S. and others v. Slovakia], npecyaa o4 15 centemepu 2009, 6p. 8227/04

Buau 4.M.Z. npomus Pomaruja [D.M.D. v. Romania], npecyaa og 3 oKTomepu 2017, 6p. 23022/13 Kaje WTo ucTparara
3a 310ynoTpebaTa Ha XaauTenoT 04 CTPaHa Ha TaTKOTO TPaesia TpW TOAUHM U WeCT Mecely, AOMALLIHUTE CY[0BU He it
noHyau/e obeclTeTyBatbe Ha XPTBATa 33 OA/1ararbeTo UM 3a 310ynoTpebaTa WTO Taa ja peTpresna v nocrankara He
ycneana fa ro 3alWTUTK JOCTOMHCTBOTO Ha JIETETO Taka WTO Ke My MpyXW 3alTUTa Off HECOOABETEH TPETMaH, CO WTO

611 noBpeseH uneHoT 3 04 KoHBeHuujaTa.
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WrHOpUpaaT oBMe NpobemMu 1 Aa Ce 010K CNPABYBAHETO CO HUB, JOKOJIKY TaKBOTO
He/lejCTByBatbe MPETCTaBYBA PU3NK O/ NPEKPLIYBAHE HA UEHOT 3.

bapameau Ha a3ua u mu2paumu

PWU3MKOT [leKa HeKOW 0ff MepKWUTE YCBOEHU Of ApPXKaBUTE BO MMe Ha 3aliTUTa Ha
3[paBjeTo MOXaT fla o MpekpwaTt yneHoT 3 6ua 0cobeHO akyTeH BO KOHTEKCT Ha
MepKuTe Npe3emMeHu BO BPCKA CO JIyfeTo BO TPAH3UT, KAKO Ha NPUMEP MUTPAHTUTE
n 6apatennte Ha a3ua. ObuauTte aa ce 6apa a3ua Ouie NnonpeyeHn co 3aTBOPAHETO
Ha HEOMXOAHUTE LIEHTPY 3a NOCTanyBatbe M OAPEAEHN ApXKaBy CNPOBe/e MEPKU Ha
MaCOBHO 3a/ipXXyBatbe 3a Aa Ce CMpeun ABUXKEHETO KOH M BHaTpe BO paMKuTe Ha
HUBHaTa TepuTopmja. KOBMA-19 MCTO Taka MOKPEHYBa HOBW Npallatrba Mo YAEHOT 3 BO
KOHTEKCT Ha eKCTpaAnLnjaTa n NpoTepyBatbeTo.

LleHTpW 33 npuem, naeHTUdMKaLMja UAN PETUCTPALIMjA HA MUTPAHTU

[lp>XaBWTe-40TOBOPHUUKM MMaaT MNpaBo, Kako Mpallate Ha BOCTAaHOBEHOTO
MefyHapoOAHO MPaBO W MpeaMeT Ha HUBHWTE JOTOBOPHM 0OBPCKM, BKAYUYBajKM ja
n KoHBeHUMjaTa, Aa TO KOHTPO/AMPAAT BAETyBaETO, MPECTOjOT W MPOTEPYBAHETO
Ha CTpaHuWTe.°® MoBeKe feleHUW ApxaBUTe M ApXKene NyfeTo Kou BAerypasne
Ha HUBHWUTE TEPUTOPMM BO NMPUTBOPCKM LIEHTPU CO3/aZeHM CO LieN 3a BplieHe Ha
TakBa KOHTpo/1a. MepKkuTe BOBEAEHW 33 [1a CE OTPaHMUM [IBUXKEHETO Kako OArOBOP
Ha naHgemujata KoBMA-19 UCTO Taka BKAyUyBase MAaCOBHO 3aJpXyBakbe Ha Nyfe BO
TPaH3WT BO NMPUBPEMEHUTE LIEHTPM 33 3afpXyBarbe. Kako WTO ce roBopu BO AenoT
3a uneH 5 (Mpaso Ha cnoboga) of oeaa nNybanKaymja, MaCOBHOTO 3aApXyBatbe 6e3
[03BO/1a [1a CE HaMyLlTaT OBME LEHTPY MOXe Aa NMpeTCTaByBa AulyBarbe of c1oboaa
no uneHoT 5o/ EKUIM. Kora Toa e Taka, 06BpCKUTe HA ApXaBaTa a 1 WTUTU 34paBjeTo
n 6e3begHOCTa Ha OHME KOW Ce AulleHW Off HMWBHaTa cnoboaa ce npowwvpyBa Ha
NyFeTo KoW Ce 3a/ipXKaHun BO TakBU LEHTPU. 3a OMNceroT Ha oBue o06Bpckm ce 36opyBa
BO /10T 33 U/eH 3 (3awWT1Ta 0 HEYOBEYKO M A€TPAANPAYKO NOCTanyBatbe) a 0C06eHO
BO TOukaTa ,O6BpCKM fa ce 3awWTUTAT 34pasjeTo un baarococTojbata Ha OHMeE AKLA 33
KOW OArOBOPHOCT Mpe3emMasia pxaBaTta“

YwTe noseke, Aypu v Toraw kora 6apatesnTe Ha a3un He Ce APXKEHW BO YC/0BM
KOW MpeTcTaByBaat AnwyBarse 04 106073, MOXe Aa Ce M0jaBaT Npaiiarba no YaeHoT

106 A6dynasuc, Kabasec u baskaHdanu npomug O6eduHemomo Kpasncmso [Abdulaziz, Cabales and Balkandali v. the
United Kingdom], npecyaa oa 28 Mmaj 1985, 6p. 9214/80, 9473/81 and 9474/81, Series A no. 94, § 67; aujaz u Axmed
npomus YHeapuja [llias and Ahmed v. Hungary], npecyaa Ha [oneMW1OT CyACKM COBET Of 21 HOEMBPU 2019, 6p. 47287/15,

§125
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3 aKo HUM He UM ce obe30eeHN CMecTyBake W afeKBaTHW YCI0BM NpU NpUemMoT.'”
[lpxereTo Ha 6apaTenuTe Ha a3ua BO Ba/sKaHW, MpeHaTpynaHu ycaosu, 6e3 npucran
A0 BOAQ, CanyH, TOAJIETHN NOTPENWTUHN NAU APYTWU CAHUTAPHO NOTOAHOCTN MOXe
Aa NPeTCTaByBa HEYOBEUKM U IerpaiMpaykyt TPETMAH, a CO T0a M NOBPESA Ha YNEHOT
3.° BapaTenuTe Ha a3wa ce YNeHOBM Ha 0COOEHO paHAMBA U HenpuBUAErMpaHa
nonynaumja, Ha koja n e notpebHa nocebHa 3awTuta M Cy[oT Ke BOAM CMETKA 3a
CTaHAAPANUTE HaBeAEHW BO [IMPEKTUBATA 3a YC/NI0BUTE HA NpUem'® Kora rv oLeHyBsa

YCNOBUTE BO KOW TUE CE APXKEHN."

Bele ncTakHaTa 3arpyMxeHoCT 3a yC10BMTE BO KOW Bue 3apXKyBaHN MUTPAHTUTE
1 6apaTesnTe Ha a3uA BO NOrPaHUYHMTE PerMoHn Ha 3anagHuoT baskaH u fpumja Bo
TEKOT Ha NaHAEMWMjaTa, BKAYUMTENHO M M3BELWTaM 33 NPEeHATPYNaHOCT, HEAOCTMUT Ha
npucTan Ao 34paBCTBEHA 3aLWTUTA, XPaHa, XUTUEHA, BOAA M CAHUTAPHU MOTOAHOCTY U
CnpevyBarbe Ha MOMOL UK Ha paboTHULMTE HAa NOAAPLIKA 13 BAIETYBAAT BO LEHTPUTE
33 Aa npyxaaTt noaapwka.™

Cy[oT ro ajpecupalle OBa Mpalake BO TEKOT HAa MaHAemMMjaTa, Kora wu3peye
npuMBpeMeHa Mepka cO koja mobapa of rpukuTe BAacTM fa ro TpaHchepupaat
noeauHewLoT, nan bapem Ja rapaHTMpaart 3a Hero, CMecTyBarbe CO YC/I0BU Ha Npuem
KOW Ce BO CK/M1aj CO YUNEHOT 3, BOAEjKM CMETKA 3a HEeroBaTa BO3pacT U1 33 JO/KHOCTA Aa
ce obe3bean afekBaTHaA 34PaABCTBEHA 3aLWTWTA M MOMOL 33 Hero, KOMNaTUOWAHA Ha
HeroBaTa 3/jpaBCcTBeHa cocToj6a." CyfoT rM NOTBpPAMU MOTEWKOTUMUTE CO KOU Ce COOUM
pumja Bo 0OMAOT Aa ro 3aWTUTK HEJ3MHOTO HaceNeHWe 04 WNPeHeTo Ha Kosua-19.
Cenak, npMBpeMeHaTa 0AnyKa yTBpAV Aeka 04 ipxasuTe cé ywTe ce 6apa Aa ru npesemar
CWTE HEOMXOAHW MEPKM 33 Aa T1 3aLTUTAT OHME KOW Ce HAaofaaT BO NPUEMHUTE LEHTPU
o[ 3apa3yBake O KOoBMA-19, BKAYUMTENHO M COOABETEH W HaBpeMeH Mnpuctan Ao

107 H.T.M. u dpyau npomus ®paryuja [N.T.P. and Others v. France], npecyaa oA 24 maj 2018, 6p. 68862/13

108 H.T.M. u dpyau npomus ®paxyuja [N.T.P. and Others v. France], npecyaa oA 24 maj 2018, 6p. 68862/13; A.A. npomus
Tpyuja [A.A. v. Greece], npecyaa o4 22 jynw 2010, 6p. 12186/08, §§ 57-65

109 Buaw https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/2uri=CELEX:32013L0033&from=EN , lvpekTiBaTa 3a yc/i0BuTE
Ha npuem [The Reception Conditions Directive]®, AnpekTnBa 2013/33/EU Ha EBPONCKMOT NapaameHT n COBET, 26 jyHu 2013

1o M.C.C. npomus Beseuja u fpyuja [M.S.S. v. Belgium and Greece], npecyza Ha foN1eMWOT CyACKW COBET OA 21 jaHyapw 2011,
6p. 30696/09, § 251

m Buan https://committees.parliament.uk/writtenevidence/4655/html/ ,CneuunjaneH wu3sewTtaj 3a KOBWA-19 u
rPaHMUHOTO HACMACTBO A0/MK GankaHckata pyTa [the Special Report on COVID-19 and Border Violence Along the
Balkan Route]®, M3BewTaj Ha Mpedxara 3a c/iefierbe Ha rpaHUYHOTO Hacu/CTBO [Border Violence Monitoring Network],
8 anpwn 2020

12 Buan M.A. npomus lpyuja [M.A. v. Greece], npuBpeMeHa oanyka o4 7 anpun 2020, 6p.15782/20 https://c7db895f-7823-
4bab-aca6é-270af12c4déb.usrfiles.com/ugd/c7db89_b689018d5b144e4fb261cff12f8e77ac.pdf
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MeULMHCKU KOHCYNTalUmMK, afekBaTHa MeiuLIMHCKA Hera U NoAapLLka, obesbenysarse
Ha OCHOBHWTE MOTPEMIWTMHU KaKo XPaHa, BOAA U CaMyH, 1 OCUTYpYBarbe NoeauHuuTe
A3 MMaaT MOXHOCT fja ce NpUAPXKYBaaT KOH 6apatbaTa 3a IMUHA XUr1eHa.

bapatba 33 a3un

OnbuBareTo Aa UM ce [03BOAM Ha BapaTenunTe Ha a3ua MOXHOCT Aa anauuupaat
32 a3u WTOM TWE Ke B/1€3aT Ha OAPEAEHa TEPUTOPYMja MOXE UCTO TaKa Aa MpeTcTaByBa
MPeKpLyBake Ha YNeHoT 3. MoXaT Aa npou3nesar npawakba no YeHoT 13 BO BPCKa
CO YNIEHOT 3, KOra JINLIETO NPUCYTHO HA OAPEAEHA TEPUTOPUja HE MOXE Aa MOAHECe
bapatbe 3a a3ma™ maum kora Toa Oaparbe Hema fAa Ouae CepuMo3HO pasriefaHo.™
[ipxasute ce 0b6Bp3aHM COMNACHO YNeHOT 4 of [lpotokosnoT 6p. 4 Aa obesbepar
BUCTUHCKM 1 edeKTUBEH MpWCTan A0 CPeACTBaTa 3a 3aKOHUTO BAeryBakbe, a 0CobeHo
rPaHWYHM NpoLeaypu, 3a 1a UM 0BO3MOXKAT Ha CUTE /1ML KOU Ce COOUYBAAT CO FOHEHE
[a nofHecat 6aparbe (anamkauywja) 3a 3awwTuTa, 0cobeHo Kora 6apareTo e 3aCHOBaHO
BP3 UJIEHOT 3, MO/ YC/I0BM KOW rapaHTVpaat feka no 6apaketo Ke ce mocTamnyea Ha
HaUYMH KOj € KOH3UCTEeHTeH CO MefyHapOAHWUTE HOPMMU, BKNYUyBajku ja n KoHBeHLMjaTa. "

33aTBOPaETO HA FPAaHUYHUTE MNPEMUHU, LEHTpWUTE 3a anauuuparbe 3a asun
M Ha UHCTUTYyUMUTE UAW CYAOBMTE HAANEXHMW 33 MOCTanyBarbe N0 npegmeTuTe
33 a3u/l ja nonpeun MOXHOCTa Ha OapaTesMTe Ha asWa Aa anauuMpaaTt 3a as3ua u
ce ofipa3u Bp3 CTerneHOT BO KOj HaparbaTa 3a a3us Ce MPOMUCHO pasriefyBaHU BO
TEKOT Ha naHjemujarta.” ICTo Taka MMa M3BEWTan AEeKa APXaBUTE v Kopucrese
WCKNYYUTEHUTE OKONHOCTM 33 Aa W ,0NpaBAaaT" Typkamwarta Ha3aA U MaCOBHUTE

13 Wapugu u dpyau npomus Vimanuja u fpyuja [Sharifi and Others v. Italy and Greece], npecyaa oA 21 0KTOMBpY 2014, 6p.
16643/09

14 A.E.A. npomus lpyuja [A.E.A. v. Greece], npecypa oA 15 MapT 2018, 6p. 39034/12

ns M.C.C. npomus Beseuja u fpyuja [M.S.S. v. Belgium and Greece], npecysa Ha [oN1€MMOT CyACKW COBET OA 21 jaHyapw 2011,

6p. 30696/09, §§ 265-322.

16 H.A. u H.T. npomus Wna+uja [N.D. and N.T. v. Spain], npecyaa Ha fo1eMW1OT CyACKM COBET 04 13 GpeBpyapu 2020, 6p.
8675/15 v 8697/15
17 Buan ja kako npumep oanykata Ha ¢paHLyckuTe BAAcTW LIENOCHO Aa ja 3anpat obpaboTkata Ha npeameTuTe 3a

a3na, WTO Ce AO/KEN0 Ha 3aTBOPAHETO Ha CEPBMCMTE MOCBETEHM HA TOA M Ha KycOKOT Ha BpaboTeHW. Ha 30 Maj,
[IpXXaBHWOT CoBET My HapeaW Ha MUHMCTEPCTBOTO 3a BHaTpewHu paboTn Aa ja o6HOBM peructpayujata Ha
6apatbata 3a a3w, HarnacyBajku feka 34paBCcTBeHaTa BOHpeAHa cocTojba He Tpeba Aa rv auwm Gapatenute Ha
amn oA oBa ¢yHaameHTanHo npaso: https://www.liberation.fr/direct/element/le-conseil-detat-ordonne-la-
reprise-de-lenregistrement-des-demandes-dasile-en-ile-de-france_113019/ ,, [ip>XaBHWOT coBeT HapeAn o6HOBa Ha
perucTpauujaTa Ha 6aparbaTa 3a a3un BO pernoHoT Ha Mapu3 [Le Conseil d’Etat ordonne la reprise de I'enregistrement

des demandes d’asile en Ile-de-France]“, Liberation news, 1 maj 2020
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TpaHcdepu Ha rpynu MUrpaHTu 1 BapaTenn Ha a3ua Npeky rpaHuLuTe BO MMe Ha
3alTMTaTa Ha 3/4paBjeTo Ha OHMe KoM Ce Haofase Ha [pXkaBHaTa Teputopuja oA
PU3NKOT 0f Wwperbe Ha 60ecTa 04 OHUE KoM TpaH3uTKpaae."® Makap WTo MoXe Aa
6uae notpebHo Aa 6uaaT BOBeAeHM HOBM MepKM 3a fa ce nocTanyea no baparbata
3a a3un Ha 6esbefeH HaumH, naHaeMmjaTa He Tpeba Aa ce KOpMCTM 3a Aa ce onpasaa
046MBakbETO, a CO LieN fla Ce MWaT oHue Kou 61 Moxene aa 6apaat a3u o4 oBaa
MOXHOCT. WerafiHuTe Typkarba, 0JHOCHO BpaKatba Ha3aj He Tpeba Aa ce kopwucTat
BO KakBu 6110 0OKONHOCTW.™

Mocmanku 3a npomepysare u ekcmpaduyuja

Kako u npallarata BO BPCKa CO MMUTPALMCKNOT NPUTBOP, YNEHOT 3 € UCTO TaKa
PEeNeBAHTEH U 3a OANYKNTE [la CE NPOTEPA U/IN EKCTpaAnpa nnNLE BO 3€Mja Kaae Wrto
NoCTOM pU3NK TOQA Aa 6VI/J,€ NOAJIOXKEHO Ha YC/Z10BM CO KOW Ce KPLIW YTEHOT 3.

EkcTpaauumja

YneHoT 3 MM HaMeTHyBa 00BPCKa Ha ipXKaBuTe a He eKCTPAAMPaaT onpeaeneHo
JI1Le BO 3eMja BO KOja Ce MOKaXasl0 eka NoCTojaT GUTHM NPUUMHK [ Ce BEpYBa AeKa
JIMLETO 323 Koe cTaHyBa 360p, ako bue ekCcTpagnpaHo, Ke ce Cooun CO peaneH pusnk
aa buae Noan0XeHO Ha TPETMAH CMPOTMBEH Ha UNEHOT 3 BO 3emMjaTa Ha npuem. Ha
npumMep, Kora nocTojat bUTHM NPUUYNHYM 13 Ce BEPYBaA Aeka AnLeTo Ke 6rae NoAN0XeHO
Ha CMPTHa Ka3Ha,'|esI0CHa JOXMBOTHA KazHa 6e3 MOXHOCT 3a Nyl Takbe Ha croboga,
WAV Ha YCI0BM Ha LyBakbe 04 c1060/4a CO KoW ce npekpluyBaaTt baparbaTta HaBegeHw
BO ToukaTa ,,068pcku 0a ce 3awmumam 30pasjemo u 6s1a20cocmojéama Ha oHue
/UYa 3a Kou 002080pHOCM npe3emana 0pxasama‘“ norope, BKAYYUTENHO U YCA0BU
Ha MpPWUTBOPOT KOW Ce HeajekBaTHW 33 cneunduUHaTa PaHAMBOCT Ha 3aCerHaTuoT
noeanHew.”

18 Buawn https://www.borderviolence.eu/news-from-trieste-covid-19-and-pushbacks/  ,Bect oa TpcT: KoBWA-19 M
Typkarbata Ha murpaHTute [News from Trieste: Covid-19 and pushbacks]®, M3BewTaj Ha MpexaTta 3a crefere Ha
rpaHnyHoTO HacuacTeo [Border Violence Monitoring Network], 5 jyHun 2020.

19 Buam https://www.coe.int/en/web/commissioner/-/pushbacks-and-border-violence-against-refugees-must-end
L,MIOTUCHYBarbaTa Ha MUTPAHTIATE U TPAHMUHOTO HACWCTBO NPOTUB GeraaumnTe Mopaat Aa 3aBpwart [Pushbacks and
border violence against refugees must end]*, M3jaa Ha CoBeToT Ha EBpona, 19 jyHu 2020.

120 CoepuHe npomug O6eduHemomo Kpasncmao [Soering v. the United Kingdom], npecyaa o 7 jyav 1989, 6p. 14038/88, §§ 88-91

121 CoepuHz npomus O6eduHemomo Kpascmso [Soering v. the United Kingdom], npecyaa og 7 jynv 1989, 6p. 14038/88;
Pano npomus An6aHuja [Rrapo v. Albania], npecyaa o 25 centemBpu 2012, 6p. 58555/10

122 Buan Aceam npomus O6eduHemomo Kpaacmso [Aswat v. the United Kingdom], npecysa oa 16 anpwn 2013, 6p.

17299/12, WTO Ce OAHEeCyBa Ha eKCTpaauumja Ha AylweBHo 60/1HO AuLe.
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CypoT ke ofnyun 3a edekTOT Ha MaHAemwujaTa KOBMA-19 Bp3 NpallarbeTo Aanu
Ke noCToM peaneH pu3nK 0f NPEKPLYBAHE HAa YIEHOT 3 33 CMETKa Ha yC/i0BuTe
Ha AuwWyBareTo of cnobofa Co Kou Ke Ce COOUM OfPefeH MoeauHel AOKOAKY
bupe exkctpagnpaH Bo CoefUHETUTE APXaBW, BO NPeAMET 33 eKCTpaauumnja npes
CyRoT KOj Ce 04HeCYBa Ha eeceTroAnLIEH MaX Co ,,0pOjHU 34PaBCTBEHN COCTOjOM",
BKNyunTENHO U AnjabeTec U actMa.® Opnykata Ha CyfoT BO OBOj npejMeT Ke nma
MMNAMKaLMKM BO Noraed Ha epekToT Ha KoBMA-19 BP3 yCN0BUTE HA INWYBAHETO BO
3aTBOPCKUTE CUCTEMU U HAJABOP O KOHTEKCTOT HA eKCTpajuuujata, co ornes Aeka
npoueHkata gaau 6uao JOCTUTHATO MMHUMANHOTO HUBO Ha CyPOBOCT 3a Lie/INTe Ha
uneHoT 3 e ncta 6e3 orneps fann KOHTEKCTOT € A0OMALLEeH WAV eKCTpaTepuTopujaneH.+

[poTepyBambe

BO MOLWHE UCKAYUNTESHW CAydau UNEHOT 3 UCTO Taka v CMpeuyBa ApXKaBuTe
fa NpoTepaaT cepno3Ho 60NHO /nLe OA HWBHATA TEPUTOPUja Kora MocTojaT 6UTHU
NPUUMHK i ce BepyBa eKa Toa Ke ce COOUM CO peasneH pusnK, Nopagu 0TCyCTBOTO
Ha COOABETEH TPETMaH BO 3eMjaTa Ha NMpuem WK OTCYCTBOTO HA MPWCTAN A0 Takos
TpeTMaH, Aa 6uae W3/10XKEHO HAa CEPUO3HO, HAr0 W HEMoBPaTHO B/OWYBaHbE HA
HeroaTa 3/paBcTBeHa cocToj6a WTo 6M pesynTupano BO MHTEH3UBHO CTPAajatbe
WM BO 3HAUMTENHO HaManyBatbe Ha OYEKYBAHMOT XWBOTEH Bek.> [ipxasuTe Tpeba:
(a) pa 3emat NpeABMA ANV 3alWTUTATa U HeraTa koja 6uaa reHepanHo AOCTamnHa BO
3emjaTa Ha MPUEMOT ,.e JOBO/IHA U CPa3MepHa BO Mpakca 3a TPETMaHOT Ha 6onecTa
Ha Xa/aUTenoT Taka WTo Aa Crpeun Toj Aa 6uAe U3N0XKeH Ha TPETMaH CNpOTHBEH Ha
4y/1eHoT 3“ 1 (6) Aa ro 3emaT NpeaBIUA CTEMNEHOT BO KOj MOeANHELOT akTnyku 61 uMan
npucTan 4o TakBa 3alWTWTa 1 Hera BO 3eMjaTa Ha npuvem (TpowouuTe BO BPCKa CO
TOa, MOCTOEHETO Ha COLMjaNHA 1 CeMejHa MpPeXa, 1 pacTojaHneTo wTo Tpeba Aa ce
0TnaTyBa 3a Aa ce npucTanu 4o notpebHaTa 3awWTnTa W Hera, Npu WTO CUTe TUe Ce
MepOAaBHMW BO 0Baa CMUCAA).

123 Buou Xacgpeez npomus O6eduHemomo Kpasncmso [Hafeez v. the United Kingdom], goctaBeH Ao Bnagata Ha 24 Mapt
2020, 6p. 14198/20. Bo 4ONMCOT CO KOj NpeAMETOT e AoCTaBeH A0 BnajaTa, OCBEH MpallakeTo WTO Ce OfHECYBa Ha
Lie/10CHaTa JOKMBOTHA Ka3Ha 6e3 MOXHOCT 3a nMywTatbe Ha c1060aa, CyAoT AOAAN KOHKPETHO Npallatbe 3a pusnuuTe
oA KoBMA-19 Ha CNEAHWOB HauMH: ,2. MMajku ja ocobeHo npeasuz TekoBHaTa naHaemuja Kosua-19, AOKOAKY
XanuTenot buae ekcTpaanpaH, Aanu 6u noctoen peaneH pusnk Aa buae npekplieH YneHoT 3 o4 KoHBeHuUujaTa 3a
CMeTKa Ha YCN0BUTE HA LYBatbe Of 106043 CO KoM Xannutenot 61 ce coounae Npu NpUCTUrHYBatbeTo?"

124 Babap Axmad u dpyau npomus O6eduHemomo Kpascmao [Babar Ahmad and Others v. the United Kingdom], npecyaa
0/ 10 anpwn 2012, 6p.24027/07, 11949/08, 36742/08, 66911/09 1 67354/09, §172

125 Manowsuau npomus beneuja [Paposhvili v. Belgium], npecyAa Ha ToNeM1OT CyACKW COBET OA 13 AeKeMBpU 2016, 6p.

41738/10, §183 (BK/IyueHa Kako pe3ume BO 0Baa nybamkauwja)
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HejacHo e fanun oBaa 06BpCKa MOXE fia Ce MPUMEHM 3a Aa Ce CNpeun ApxasuTte
[a ro npotepaar anLeTo koe 6oneaysa o KoBna-19 8o Apyra Apxasa. Cenak, MOXHO
€ 0Baa CMTyauwuja Aa HacTaHe AOKO/IKY Ce UMHeno feka KoBuA-19 BP3 noeanHewoT
KOj e 3acerHaT MoXes ia MMa 0cobeHo cepuno3eH edekT Bp3 34paBjeTo Ha JMLETO 1
LOKO/IKY TOa 6110 NOTEHLMjasHO NPOTEPAHO BO 3eMja BO KOja HeEMaso npuctan Ao
[OBO/IHA 3/1paBCTBEHA ONpema 3a fja buae TpeTupaHo, Kako, Ha NpUMep, BO 3emja BO
KOja MMano HeAOCTaTOK HAa PECUPATOPHU MALIUHU.

Bo uckayuuTenHaTa cutyauuja Ha rnobanHa mMaHAemuja HeW3BECHO e Kako
OCHOBHMOT MOWM,,pU3UnK* ke O1Ae NHTEPNPETUPaH Of CTpaHa Ha Cy0T BO CUTe C/lyyan
Ha npoTepyBatbe, 6110 Aa CTaHyBa 360p 3a C/lyyaun Ha eKCTpaAMLMja MAK 3a Clydan Ha
a3u/. CuTyalmjaTa e NOC/I0XKeHa, HEM3BECHA U Ce Pa3BMBa 3a Pa3/inNKa Of CUTyaluunTe
kow 6ue NpeTXoAHO aapecupaHu BO CyAckaTa npakca Ha Cy[oT Ha oBaa TeMa.”® Bo
nornes Ha TEeWKOTUUTE CO KOU Ce COOUEHM ApxaBuTe WKpym EBpona BO cMucCAa Ha
€KOHOMCKMTE N MEAULMHCKNTE CTaHAAPAM, NPU LITO MHOTY 3eMjW NpeTprea KycoLu
BO MeAMUMHCKA OMpemMa M UCKyCHja MOTEWKOTUM BO MO/ Ha KamauuTeToT Aa ce
TpeTvpa KoBua-19, Moxe fa 6uze Tewko Aa ce Kaxe fjeka NpoTepyBareTo BO Apyra
3emja ro CTaBa /MLETO NoBeKe BO pU3nK Aa Ouae MHOULMPAHO WU Aa He MOXeE Aa
npucTany 4o npaBuieH TPeTMaH.

6. MpoLeAypanHN UCTPAXKHU AO/IKHOCTH

Kako 1 Kkaj uneHoT 2, uneHoT 3 coapxu 3acebHa npouesypanHa obspcka fa ce
CnpoBefe AeN0TBOPHA UCTPara 3a HaBOAHWTE MPEKPLUYBAHA HA YNEHOT. [ipXasute
Mmaat obBpCcKa fAa M cnpedyaT TopTypaTta W Apyrute o0AMLM HA HECOOABETHO
noctanyeatbe (TpeTMmaH) 1 fa 0be3benat obecleTyBarbe 3a HUB U YNEHOT 3 M3UCKYBA
Aa UMa [enoTBOpHa, cayxbeHa ucTpara 3a U3ApXaHWUTe TBPAEHA 32 Mauere Uau
HECOO/ABETHO nocTanysatbe. MorneAHeTe ro AenoT 3a uneH 2 (MpaBo Ha XMBOT),
a ocobeHo ToukaTa (6) ,MpoueaypanHn UCTPAXHW AO/KHOCTU® M [A€10T 33 U/IeH
6 (MpaBo Ha NpaBWUHO Cyaerbe) o oBaa nybankauuja, 3a LENOCHA AWNCKYCHja Ha
HauMHWUTE Ha KOW naHAemujata KosmfA-19 NMoCTaByBa MPEYKM 33 UCMNOJHYBAHE HA
0Baa npouesypasHa 00BpPCKa M HAUMHUTE HA KOW TaKBUTe Mpallakba MoXart fa bugat
HAaAMMWHATW HA HAYMH KOj € BO CKAaA CO KOHBEHLMjaTa.

126 Buan H. npomus O6eduHemomo Kpaacmso [N. v. the United Kingdom], npecysa Ha [o1eMMOT CyACKW COBET Of 27
Maj 2008, 6p. 26565/05; /. npomus O6eduHemomo Kpasacmso [D. v. the United Kingdom], npecyaa oa 2 Maj 1997, 6p.
30240/96; U1 0f NOCKoOpo Bpeme Manowsuau npomus beazuja [Paposhviliv. Belgium], npecyaa Ha fonemMunoT CyAcku

COBET 0/} 13 AEKEMBPY 2016, 6p. 41738/10 (BKAYUEHa Kako pe3nmMe BO 0Baa NybmkaLmja)
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3. UneH 8 - NMpaBo Ha NoYnTyBakeE Ha
NPUBaTHUOT U CEMEjHUOT XKUBOT

MpaBOTO Ha MOYUTYBAHE HA MPUBATHUOT U CEMEJHNOT XMBOT Of YJIEHOT 8 MMa
wupok oncer. Toa UM HAMETHYBA Ha ApXXaBuUTe NO3UTMBHA 00BPCKa Aa UM OCUrypaaT
Ha HWBHWTE rpafaHu eN0TBOPHO MOYNTYBAHE HA HUBHWMOT GU3NUKM U MCUXONOLLKM
nHTerpmTeT.” Toa BKAyuyyBa OOBpPCKM Aa Ce 3aWTMTM 34paBjeTo Kora moppeAata
nnm 6onecta BO mMpawarba He ro AOCTUrHA/NE HMBOTO Ha CypOBOCT U CEPUO3HOCT
HEONXOA4HM 3a fla Ce aKTMBMPaaT 00BPCKMTE fa Ce 3alITWUTAT XMBOTOT MW 34paBjeTo
COT/IACHO Y/IEHOBMTE 2 UK 3, HO Cenak ce kBanuduKyBa 3a Aa bupe 3awTnUTeHa CO
YyseHorT 8.

BpojHM acrnekTy Ha OAroBOpWTE Ha BAaAuTe Ha KoBWMA-19 33 fa ro 3awTtuTat
3/lpaBjeTo WCTO Taka rM MOroAyBaaT M OCTaHATWTE acMeKkTW Ha npaeaTa LWTO ce
3alTUTEHN CO UNeHOT 8. Ha NMpuMep, orpaHUuyBatbaTa Ha BPEMETO MOMUHATO CO
U/IeHOBUTE HA CEMEjCTBOTO, OrPaHMUyBakbaTa HA HAUMHUTE HA KOW € [I03BO/IEHO Aa
ce cnposefyBaat norpebute U orpaHUUyBakbaTa Ha [ABUXKEHETO, MPUAPYXKEHU CO
KOpUCTere Ha HaA30p (creaerbe) Ha KOMyHUKaLMUTE. YneHOT 8 NpeaBuUaYyBa AeKa:

,»1. CeKoj uMa npaso Ha NoYumysare Ha He208UOM NPUBAMEH U CEMEEH
Husom, 0oMom u npenuckama.

2. Hema 0a uma kakso 6u/s0 BMewWyBare BO 0CMBAPYyBAHEMO HA
08a Npaso 00 CMpAHa HA jasHama 8Aacm, 0CBEH AKO MOd BMeWyBare
e BO C02/1dCHOCM CO 3dKOHOM U e HeonxodHO B0 e0HO 0eMOKpPamCKko
onwmecmso 80 UHMepPeCc HA HayuoHasHama 6e3bedHocm, jasHama
cuzypHocm usnu ekoHomckama 6s1a2ococmojbéa Ha 3emjama, 3apaou
3qwmuma Ha pedom uAU Cnpedysare Ha BpWere Ha KpusUuYHU deAd,
3apadu 3awmuma Ha 30pasjemo uau Mopasom, uau 3apadu 3awmuma
Ha npagama u c10600ume Ha dpyaume.“

Toukata (a) MOAONY OMUIIYBA HEKOW Of MHOTYTE HAUMHMW HA KOW € AOBEAEeH BO
npawarbe U/JeHOT 8 CO OArOBOpWTE Ha BAAfMTe Ha MaHAemwujaTa, Harnacysajku
M CUTyauumWTe BO KOM MOXaT [a HacTaHaT MO3WUTUBHM OOBPCKM WAM BO KOM
MOCTOM BMeLLyBatbe BO YNeHOT 8. MefyToa, BMeLlyBarbaTa BO YNEHOT 8 HYXHO He
npeTcTaByBaaT NpeKpllyBatbe Ha UeHoT, buaejkn uneHoT 8 CTaB 2 HaBesyBa U3BECHM

127 Humeuyku npomus Moscka [Nitecki v. Poland], oanyka 3a A0NyWTEHOCT 04 21 MapT 2002, 6p. 65653/01 (BKay4eHa Kako

pesnmMe BO 0Baa ny6ankaumja)
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CMTyaluuu BO KOW BMellyBareTo Moxe Aa buae onpasgaHo. 3aToa, BO ToukaTta (6)
NoAoNy Npoaosixysa fa ce 360pyBa 3a YC/I0BUATE BO KOM BMELLYBatbaTa BO U/JIEHOT
8 32 KOM Ce AMCKYTMpa BO ToUKaTa (a) MoXaT Aa 61AaT A03BOJIEHN CMIOPE] YNEHOT 8
CTaB 2.

a. Oncer Ha yneHoT 8
30pascmseHa 3awmuma u /ieKysare (mpemman)

YneHoT 8 ja BkNyuyBa 0OBpCKaTa 33 ApXKaBWTe Aa BOCMOCTaBaT MPOMMCH CO KOW
KaKo jaBHUTe, Taka W MpuBaTHUTE HONHMLM Ce NPUHYAYBaaT Aa YCBOjaT COOABETHM
MEpKM 3a 3aWTWTa Ha QU3NUYKMOT UHTErpUTET HA HWUBHWTE NALMEHTW WU A3 UM
o6e30efaT Ha XPTBUTE HA MEANLMHCKA HeOPEeXHOCT MpMcTan 40 NpoLUeaypy BO KOU
TWe MOXaT, BO COOABETHU Cayyawu, Aa AobujaT HajoMecT Ha wreTtaTta.””® Hauyenata
KOMLUTO CE& NPUMEHYBAAT COMIACHO Y/IEHOBUTE 2 U 3 BO 0BOj KOHTEKCT™® UCTO TaKa ce
MPUMEHYBAAT ¥ MO YE€HOT 8 BO C/1y4aj Ha MOBPEAA LUTO He ro MCNOAHYBA KpUTEPUYMOT
33 3aKaHa Mo NpaBOTO Ha >XXMBOT HA HAUMH HA KOj € TOA 3arapaHTUPaHO CO YNEHOT
2 WAW WTO HE ro [OCTUTHYBA HWBOTO HA CYpOBOCT 33 /1 MPETCTaBYBa HEYOBEYKO U
[erpaAgnpayKko nocTanyBake COrMacHo YaeHoT 3.%°

KoBMA-19 MMalle crekTap Ha pa3NuyHu edekTy BP3 34paBjeTo Ha pa3NinyHu yfe.
Bo Hekow cnydyau, Toj Npean3BMKa MHTEH3WBHO CTPajakbe M NPeTCTaByBalle 3akaHa
3a XUBOTOT (MpWTOa NMOB/AEKYBAjKM 1 CO cebe 06BPCKMTE Aa CE 3aWTUTU XKMUBOTOT
W 3[paBjeTo of uJeHOoBUTE 2 1 3), Aojeka BO Apyr cumntomute b6ea mobnaru. Bo
TakBW Cyyau, CUMNTOMUTE CE ylTe MOXaT Aa ro 3acerHat GU3NUKMOT UHTErpuTeT
Ha NMLETO, Ha NPUMep AOKO/KY TOa UCKYCU BMCOKA TemmnepaTtypa, KOHTUHYMPaHO
Kalware Man rybere Ha UyBCTBOTO 33 BKYC MM MUPWUC, CO TOA MOBAEKYBAjKM TO CO
cebe n uneHoT 8. Mopaan T0a MOXe fja NOCTOM 0O6BPCKA COMNACHO U/IEHOT 8 ApXaBuTe
Aa M NpUHYAAT KaKo jaBHWUTE, Taka M MpuBaTHUTE OONHWULM Aa YCBOjaT COOABETHU
MepKW 3a 3aWTWTa Ha HUBHUTE MaLMeHTW of KOBWA-19 BO CMTe Clyyau Kaje WTo
KoBuna-19 ro noroayea Gu3nNUKMOT MHTETPUTET HA SIMLETO.

128 Bacusesa npomus byzapuja [Vasileva v. Bulgaria], oanyka og 17 MapT 2016, 6p. 23796/10, § 63; JypuLia npoTue Xpeatcka
[Jurica v. Croatia], npecyaa oa 2 Maj 2017, 6p. 30376/13 § 84; Mexmem Yaycoj u dpyau npomus Typyuja [Mehmet Ulusoy
and Others v. Turkey], npecypa oA 3 Maj 2007, 6p. 34797/03, § 82

129 3a Les10CHa pacrpasa 3a OBMe Hauena BAM 1 4e/10BUTE 3a usieH 2 (TpaBo Ha XMBOT) 1 u/ieH 3 (3alTUTa O HEYOBEYKO
1 AerpaAMpaYKo NocTanyBsarbe) BO paMKUTe Ha 0Baa nybaunkauuja.

130 M6paxum Keckun npomus Typyuja [ibrahim Keskin v. Turkey], npecysa oa 27 mapt 2018, 6p. 10491/12, § 61
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UneHoT 8 e nCTo Taka [OBEAEH BO Mpalakbe M BO KOHTEKCT Ha /ieKyBakeTo Ha
KoBWA-19. 3eMarbeTo NpUMepoLM 0 KPB UAW 3emarbeTo OpuceBn ce MeanLMHCKN
WHTEPBEHLMM WITO, MAKO MMaaT Maso 3Hauere, MPEeTCTaByBaaT BMeELlyBarba BO
NPaBOTO Ha MOYMTYBakbE HAa MPUBATHMOT XMBOT.?' BpucesnTe Ce edeH MeToj Ha
TecTuparbe 3a KoBua-19. [logeka Tue MpeTcTaByBaaT BMelyBakbe BO MpaBata 04
uneHot 8, Cy0T NCTO Taka TBPAeLLE 1eKa 3eMarbeTo Ha 6pUC e UMH CO KPaTKO Tpaekbe,
T0a BOOOMYaEeHO He NpeAn3BUKYBa TeaecHa NoBpeAa UaKn Kakeo Ouao Gpusnuko nam
MeHTa/IHO CTpajiatbe v Toa Ke Ouje reHepasHO ONpaBAaHO Torall Kora ce CnpoBeayBsa
BO COIIACHOCT CO 3aKOHOT 3apajn OApefeHa NerMTuMHa Len.??

Vlako Hanopute Ha MHOTY APXaBW Ha MNJaHETata M Ha MHOrY jaBHU W
NPUBaTHWU MefyHapoAHW Tena c€ noBeke Ce COCPeAOTOYEHM Ha Pa3BMBAHETO U
Ha NMPOW3BOACTBOTO Ha  BakuuHa npotue Kosup-19, Moxe Aa 6uaat nokpeHatu
npawara no KoHBeHUMjaTa [OKO/KY [PXaBWUTE ja HanpasaT BakUWHaumjaTa
33[,0/KUTENHA 33 LeNoTo HaceseHne. MOMEHTAaNHO npea foNeMUOT CYACKW COBET
UEKaaT Ha OAJ/1ydyBaaT WeCT C/lyyan BO BPCKA CO MpalareTo 33 3aA0/DKUTESHOTO
BaKUMHMpake.3 Cnyyaute ce O4HECYBAAT HA 3a40/IKUTENHOTO BAaKLMHUPakbe NPOTUB
NONMOMUENNUTUC, XenaTuTUC b n apyrn 3abonyeara U 040MBaHETO POANTENUTE Aa
[03BO/IAT HUBHMTE Aeua A3 61AAT BaKUMHMPAHW, BP3 OCHOBA HA U/IEHOBUTE 8 1 9 1
uneHoT 2 of MpoTokonoT 6p.1 of KoHBeHumMjaTa. CuTyaumnjata co KoBna-19 1 co Hea
MOBP3aHMTE OrPpaHUUyBarba Cekako ke GMAaT NpUCYTHM BO TNABWUTE HA CyauUTe BO
TONeMMUOT CyCKM COBET KOora Ke 041y4yBaaT 33 0BOj NMPeAMET.

Kako wTo e norope HaBedeHo, Cy[OT MPETXOAHO 3a3ema CTojanuluTe feka
penaTMBHO Masn 6poj MeAWUMHCKM TECTOBW KOW Ce 3af0/KUTENHU uan ofobpeHu
CO cyacka Hapeaba MoxaT fa npeTcTaByBaaT Cpa3mepHa (MponopuuoHasHa)
VHTEepBEHLMja BO YNeHOT 8, Aypu M 6e3 COrNacHOCT Ha nauueHToT. MefyToa, ucto
Taka ce CMeTasI0 1 ieka OANyKaTa Ha JiekapoT Aa JieKyBa AeTe O Tellka nonpeyeHocT

131 LWmum npomus lepmaruja [Schmidt v. Germany], oanyka 3a fONYWTEHOCT OA 5 jaHyapu 2006, 6p. 32352/02; KapyaHa
npomus Maama [Caruana v. Malta]. opnyKa 3a 4onywTeHoCT 04 15 Maj 2018, 6p. 41079/16

132 Kapyaxa npomus Maama [Caruana v. Malta], oanyka 3a fONYLWTEHOCT 04 15 Maj 2018, 6p. 41079/16

133 Baspuuka npomus Yewkama penybauka [Vavficka v. Czech Republic], 6p. 47621/13; HosomHa npomus Yewkama
peny6auka [Novotnd v. the Czech Republic], 6p. 3867/14; XopHuu npomus Yewkama peny6auka [Hornych v. the Czech
Republic], 6p. 73094/14; bpoxuk npomus Yewkama peny6auka [BroZik v. the Czech Republic], 6p. 19306/15; Ay6cku
npomus Yewkama peny6auka [Dubsky v. the Czech Republic], 6p. 19298/15; Poseuek npomus Yewkama peny6auka
[Rolecek v. the Czech Republic], 6p. 43883/15 (ce ueka foHecyBatbe Ha npecyaa). Ha 17 AekemMBpU 2019 TOANHA, MMajkX ja
npeasnz TEXMHaTa M KOMM/IEKCHOCTA Ha Mpaluatbeto, COBETOT Ha KOj 0BME MpeaMeTn My 6ea pacropeseHn ja oTcTanu
HaAN@XHOCTa BO KOPUCT Ha foNeMNOT cyacku coBeT. OHNajH CyAereTo ce oapxa Bo CTpasbyp npes fonemnoT cyacku

COBET Ha 1 Jynn 2020 rognHa.
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CNPOTMBHO HAa u3pedHute xenbu Ha poawnTenoT n 6e3 MOXHOCT 3a CyAcKo
NpencnuTyBare Ha OAJyKaTa NMPETCTaByBana NOBPEAa HAa YneHOoT 8.3+ CaefcTBEHO
Ha 0Baa CYACKA MPaKca, Cé YNHMW [eKa NMOCTOEHETO HAa MEXaHU3MM 33 [e/10TBOPHO
npencnutyBatbe npeky kow Ke ce nobuBa CNpoBefyBareTO Ha 3af0/KMTEHaTa
BaKLMHaLWja BO CyyanTe Kora yfeTo BepyBaaT feka 61aHKeTHOTO npasuao He Tpeba
Aa buge npuMeHeTo cnpema HKB, Moxe Aa buae knyyeH GakTop Npu yTBpAYBaHETO
[0ANN NPUMEHATA Ha 3a0/1KUTE/IHATA BaKUMHaLKWja npoTtue KOBWMA-19 rO MpekpLlysa
YJIEHOT 8 NN He.

Mpucman do uH$opmayuu wmo ce 0dHecysaam Ha 30pasjemo

MpaBoTo Ha edpeKTVBEH NpUCTan 40 MHGOPMALMK LWITO Ce OAHECYBAAT Ha 3/1paBjeTo
MCTO Taka cnafa Bo ONCeroT Ha MPMBATHMOT U CEMEJHUOT XMBOT.?> O ApXKaBaTa MOXe
Aa ce 6apa HappemeHO Aa 0be3bean CyWTUHCKM BaXHW MHOPMaL MK 33 pu3muumTe 3a
Heuune 34pasje, Ha NpuMep Kora ip)aBaTta € MHBO/IBMPaAHa BO OMaCHW akTUBHOCTMK,
KOM MOXENE A3 M NMPUKPUjAT WTETHUTE KOHCEKBEHLMMN MO 3APABJETO HA OHWE KOW
fune 3amelwaHn BO TakBUTe aKTUBHOCTU. BO Takeu cuTyauwu, Apxasata Tpeba ga
BOCMOCTaBM epekTMBHA 1 AOCTANHA NpoLeaypa 33 Aa VM 0BO3MOXMW Ha T1e LA Aa
rn 6apaat cuTe peneBaHTHW 1 coofBeTHU Hdopmaumnn.”” Osaa obBpcka Moxe Aa ce
MPVMMEHW BO KOHTEKCT Ha MaHAeMujaTa, Kora of nyfeto ce 6apa Aa oAat Aa paborat
BO CPEMHM BO KOU TUE PU3UKYBaaT Aa ce 3apa3at co KoBna-19.

JAywesHo 30pasje

[lyweBHOTO 3/paBje € 0COHEHO BaXKEH ancekT Ha MOPaNHUOT MHTErPUTET W Cnarfa
BO OMCErOT Ha UNEHOT 8. 3aUyBYyBarbETO HA MEHTa/NHaTa CTabWHOCT Of CTpaHa Ha
CynoT ce mepuenupa Kako HyxHO noTpebeH npeayc/ioB 3a 4e/0TBOPHO YXWBatbe
Ha MpaBOTO Ha MOYWTYBakbe Ha MPUBATHMOT XMBOT.?® Kako wTo cTaHa 360p BO
AenoBuTe 3a uneHosuTe 2 (MPaBo Ha NPUBATEH XKMBOT) 1 3 (3aWTUTA O HEYOBEUKO U

134 nac npomus O6eduHemomo Kpasncmso [Glass v. United Kingdom], npecyaa o4 9 Mapt 2004, 6p. 61827/00 (BknydeHa
KaKo pesume Bo oBaa nybankauja)

135 K.X. u dpyau npomus Caosauka [K.H. and Others v. Slovakia], npecyna o 28 anpun 2009, 6p. 32881/04, § 44

136 lyepa u dpyau npomus imanuja [Guerra and Others v. Italy], npecyaa Ha l01e€MUOT CyACKM COBET 04 19 beBpyapw 1998,
6p.14967/89 §§ 58 1 60 (BK/NydeHa Kako pe3uime BO 0Baa Mybankaumja)

137 Mex TuHau u EzaH npomus O6eduHemomo Kpasacmao [McGinley and Egan v. the United Kingdom], npecyaa o4 9 jyHu
1998, 6p. 23414/94, 21825/93; §§ 97 v 101; Pow npomus O6eduHemomo Kpascmso [Roche v. the United Kingdom],
npecyaa Ha [01emM1OT CYACKN COBET 04} 19 OKTOMBPY 2005, 6p.32555/96, § 167

138 BeHced npomus O6eduHemomo Kpancmso [Bensaid v. the United Kingdom], npecyna oa 6 despyapu 2001, 6p.

44599/98, 5 47
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NOHMXXYBAYKO NocTanyBsatbe) o4 0Baa nybaukauwmja, fojAe A0 OMWITO BAOLWYBatbe Ha
AYLWEBHOTO 3/ipaBje 33 BpEME Ha NaHAemujarta.»

PerynatopHuTte ¥ onepaTMBHMTEe OOBPCKM Ha ApXaBuTe Of UYNEHOBWTE 2 U 3
MOXaT Aa 6MAaT 3acerHaTv 3a Aa JMLETO Ce 3aWTUTK 04 edeKTOT Ha MepKuTe Ha
OTpaHUUyBakbe Ha [IBUXKEHETO, KOra ePeKTOT e TO/IKY CEPMO3€eH TaKka WTo NPeTCTaByBa
HEUYOBEUKO U Aerpafvpayko MocTarnyBakbe WM MPeTCTaByBa 3akaHa 3a HUBHWMOT
XUBOT 0ff CAMONOBpeayBatbe. Mo3nTUBHNUTE 0OBPCKYM Aa Ce npe3emaT Mepki 3a Aa ce
3aWTUTK AYWEBHOTO 3/paBje Ha Hace/leHNeTo NOToAeHO 04 MepPKUTE Mpe3emMeHU 3a
Aa " Ce 0ArOBOPU Ha NMaHAeMujaTa MOXaT UCTO Taka [ja MPOM3/e3aT U Of U/JeHOT 8.
Toa MOXe Aa ondaTi 06BpCKM Aa Ce NpUAAroAu v 3roiemMun NpucTanoT 40 NOAAPLIKaA
3a AyLWeBHOTO 34paBje, Kako WTo ce 360pyBa U BO je/10BUTe 3a useHoBuTe 2 (MpaBo Ha
NpUBaTEH XMBOT) 1 3 (3aLUTUTA Of HEUOBEUKO M MOHMXKYBAUKO NOCTanyBakbe) 04 0Baa
nyb6amnkaLumja. Toa MOXe UCTO Taka fia ja ondaTty v 3alWTMUTaTa Ha NPABOTO Ha CEMeeH
XMBOT KOTa HEMaHHETO NMPUCTan Ao GU3NUKU KOHTAKT UM HEMOCPeAHa eMOLMOHAHA
NOAAPLIKA CEPMO3HO 61 0 HApyWKUAO eMOLMOHANHWUOT U NCUXONOWKKOT 6asaHC Ha
nnueto.*° ipxasute Tpeba Aa ja 6anaHcupaar notpebata Aa ce 3alWTUTAT XUBOTOT U
3ApaBjeTo 04 KoBnA-19 o4 epeKToT WTO M30/1aLMjaTa MOXe Aa ro MMa BP3 MEHTA/HOTO
3ApaBje Ha NLETO, Kora Tue GOpMyAMpaaT NOJUTUKM 33 COLMjaIHO SUCTAHLMpPatbe U
NPOMNWCK 3a CEMEjHU NOCETH.

CeMejHO Hacuncmeo

Kako WTO e HOTMpaHO W BO A€N0BUTE 3a ujeHoBMTe 2 (MpaBO Ha MpuBaTeH
XMBOT), 3 (3alTMTa 0ff HEUYOBEUKO M MOHMXKYBAUYKO mocTanyBarbe) U 14 (Cnoboaa
04 AMCKpUMMHaLUWja) of oBaa nybaukaumja, NocTojaT Ha3HaKKM feKa ce 3roeMuno
CeMEjHOTO HACMACTBO MNPOTWMB >XEHUTE W fAeuata M Aeka MMano nopacT Ha
By/HepabW/AHOCTA Ha fAeuata W MAaauTe nyfe 3a Bpeme Ha naHpemujata.® Kako

139 Buav v aenosute 3a unen 2 (MpaBo Ha XMBOT) W ueH 3 (3aWTnTa 04 HEUOBEYKO U A€rPaANpayKo NocTanysatbe) BO
pamkuTe Ha oBaa nybaukaumja.

140 Budu Comepcpend npomus fepmaruja [Sommerfeld v. Germany], npecyaa Ha foneM1OT CYACKU COBET OA 8 jy/n 2003,
6p. 31871/96, §§ 64-65; Byckemu npomus Mimanuja [Buscemi v. Italy], npecyaa oa 16 centemspw 1999, 6p. 29569/95, § 55,
Kafie WTO 13 roAMLWHO AeBojue ja belue MCKaxano Herosata jacHa xen6a Aa He ro r1eda Hej3aMHUOT TaTkKo 1 Taka u 6uno
HEeKO/IKY FTOAUHM, 3aWTO NPUCUNYBAFHETO Taa 4a FO BUAM TATKOTO CEPUO3HO GV ro HapyLINAO HEj3MHINOT eMOLMOHaNeH
1 ncuxonowkm 6anaHc, a oAnykaTta Aa ce 061e KOHTAKTOT CO TaTKoTo Buaa AoHeceHa 3aToa wTo 6una Bo Hajaobap
MHTEpec Ha AeTeTo. Moxe Aa 6uae 1 06paTHO, Na KOra HEMarETO KOHTAKT HUTY MOXHOCT /4 Ce NOCETaT YeHOBU Ha
CeMejcTBOTO 611 MOXE/N0 13 MM BO3HEMMPYBAUKO /ejCTBO BP3 NCKUXONOWKMOT 6anaHC Ha IMLETO, UCTO Taka e 3acerHat
1 UIEHOT 8.

141 Buan ro penot norope u https://learning.nspcc.org.uk/media/2246/isolated-and-struggling-social-isolation-risk-
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wro ce 36opyBa BO AenoBUTE 3a uneHoBuTe 2 (MpaBO Ha MPUBATEH XWBOT) U 3
(3awWTMTa Of HEYOBEUKO M MOHMXYBAUKO MOCTanyBatkbe) of oBaa nybaukauuja, Bo
AafieHN CUTyauum, Apxasute ce 06Bp3aHK Aa npesemar Mepku 3a Aa rv 3abpaxar,
CMpeuyar, UCTpaXaT, roHaT v ka3HyBaaT Ae/1aTa Ha HaCU/CTBO U3BPLIEHM Of MPUBATHM
noeamHun. O6BpCKUTE fa ce 3abpaHu, CNPeUn, CTPaXi, TOHW W Ka3HyBa WTO MOXE
[a NOTeKHYBa 0/ YNEHOBMTE 2 W 3'*2 MOXe WUCTO Taka fia NpoM3Ne3e 1 04 UNeHOT 8
Kora AejcTBujata nomery noeguHLWUTE He Ce AOBONHO CEPMO3HM 3a Aa M 3acerHat
UNeHOBUTE 2 U/IN 3, HO TVE FO HAPYLLYBAaT MOPASIHNOT, PU3NUKMOT U MEPCOHANTHUOT
WHTErPUTET Ha INLETO.'3

Cnopej 4neHOT 8 [pXaBWTe MMaaT JO/MKHOCT A3 rO 3aWTWUTAT GU3MUKMOT W
MOPa/NHNOT WMHTErpuTeT Ha NOEAMHELOT O4 HAapYLWYBake O CTPAHA HA NPUBATHUTE
noefuHun. OBaa NO3MTUBHA [JO/MKHOCT HacTaHyBa 0cobeHo BO BpCKa CO 3alWTUTaTa
Ha paH/NBMBUTE NoeAMHUM 1 ja ondaKa 3alTUTaTa HA XEHUTE U AeLaTa of CeMejHo
HacuncTeo (310ynoTpeba).*+* O6AnLMTe Ha 310yNoTpeba MAU HAHECYBakbE LITETA KOM
MOXaT Aia MoB/aeyaT co cebe 3alTuTa Ha YneHoT 8 rn ondakaar AejcTBujaTa co Kom ce
noBpeAyBa NEPCOHANHWNOT UHTErPUTET KOW HE BKIY4YyBaaT U3NUKO HACUICTBO UAN
3aKaHa Mo XMBOTOT.* [Ip>XaBWUTe MMAaT NO3UTUBHU 0OBPCKM Ha epeKTUBEH HAUUH
[a BOCMOCTaBaT M 1a NPMMEHAT CUCTEM KOj Ke T KazHyea cute 061MuUm Ha ceMejHo

child-maltreatment-lockdown-and-beyond.pdf ,M3onupann v Bo 6opba: coumjanHata usonaumja u pusmMKoT Of
3710CTaByBatbe Ha Aewara, 3aTBOPeHN 4oMa M HaaBop oA Toa [Isolated and struggling: social isolation and the risk
of child maltreatment, in lockdown and beyond]*, E.Pomany 1 E.BeatoH [E.Romanou and E.Belton], NSPCC Evidence
team, jyHu 2020

142 3a UenocHa pacnpasa 3a ycioBuTe Kow ce NoTpe6HM 3a a HacTaHaT Tue 06BPCKM 1 33 ONCEroT Ha 06BPCKUTE, BUAN T
AenoeuTe 3a useH 2 (NMpaBo Ha XMBOT) W u/eH 3 (3aWTUTa O HEYOBEUKO M A€rpasnpayKo nocTanyBatbe) BO paMKuTe
Ha oBaa ny6aukaumja.

143 besaksa u C. npomus byzapuja [Bevacqua and S. v. Bulgaria], npecyaa oA 12 jyHu 2008, 6p. 71127/01

144 Buau X u Y npomus Xonaxduja [X and Y v. the Netherlands], npecyaa og 26 maprt 1985, 6p. 8978/80 kage wro Cyaot
YBUAEN fieKa APXKaBWTe MMaaT no3uTuBHa 06BpcKa Aa UM o06e3beaaT nocebHO HaMeHeTa 3alTuTa Ha Aeuara U Ha
APYrTe PaHUBY NOEAVNHLM NPeKY MepKM Ha ‘edeKTUBHO OfBpakatbe 04 CEPMO3HUTE MPEKPLUYBatba Ha NEPCOHAHUOT
MHTErpuTer’.

145 Buan Codepman npomus Lligedcka [S6derman v. Sweden], npecyaa of 12 Hoemepw 2013, 6p. 5786/08 kape Cysot
KOHCTaTMpan Aeka ApxaBaTa MoTGpAMAa BO MCMNONHYBareTo Ha HejanHaTa 06BpCcka OA U/€HOT 8 Aa MMa Ha
pacnonaratbe afekBaTHa NpaBHa pamKa Co Lea Aa it MPY>XU HA XanuTeNKaTa 3alTuTa o4 KOHKpeTHUTe AejcTBUja Ha
HEJj3MHMOT 0uyB U1 Hej3e Aa i 06e36ean NpaBHM NEKOBM NPOTUB NOC/€A0BATEIHATA NOBPEAA HA HEJ3MHNOT NepCoHaneH
VIHTErpuTeT Kora Toj ce 06MAeN TajHO Aa ja CHIUMA rona BO HMWBHaTa Gatba Kora Taa MMana 14 roauHa. lejcTBueTo BO
C/Iy4ajoT He BKYUyBano Kakeo 6U0 pU3NUKO HaCMACTBO, HO CyAOT 3aKNyUuA Aeka BO WBEACKOTO MPAaBO He MOCTOen
HUTY KPWUBMUYHO-MPABEH, HUTY TPafaHCKO-NpaBeH ek WTo 61 MOXeN Aa i OBO3MOXW Ha XanuTtenkara fa fobue

[1eN0TBOPHA 3alUTUTA O NOBPEJa Ha Hej3MHNOT NEePCOHANEH NHTErpUTET.
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HaCUACTBO™® 1 3n10ynoTpeba HacoUeHM KOH PaHAMBUTE NOEAMHLM KON MOXAT fa ce
0/1pa3at Bp3 HUBHWOT MOpaseH, GU3NUKN MW NepCoHaseH nHTerputer. Toa MOXe Aa
BK/YUM W leMHErbe Ha fiellaTa of CTpaHa Ha nefjoduaun Ha MHTEPHET, 3/10CTaByBakbe,
ekcnaoatalumja uam eMouoHanHa 310ynoTpeba, kako v GU3NUKO HaCUACTBO.

CeMejHOTO HacWMACTBO MOXe Aa ce OApa3v Bp3 du3nMuKaTa M MeHTajHaTa
6narococtojba Ha Aeuata, He CaMO Kako MocC/eAMUa Ha Toa WTo Tve buae XPTeu
Ha TakBM MPaKTUKKW, TyKy UCTO Taka W WHAMPEKTHO Kora Tue Guae npucuieHn aa
CBeAouaT akTV Ha CeMEejHO HAaCUACTBO MPOTUB HUBHWUTE Gpaka w/wan cectpu uam
NpOTWB POAMUTENOT, OAHOCHO poanTenuTe. CBEAOYEHETO Ha HACW/CTBO MOXe Aa
NpeTcTaByBa HEYOBEUKO W Aerpajupayko rmoctanyBarbe Kako MoBpeAa Ha uYaeHoT
3.4 MefyToa, CyAoT UCTO Taka Ce 3aHMMaBalle U o edeKTOT Ha CBEOYEHETO Ha
HaCWACTBO BP3 ncmxonowkata bnarococtojba Ha AeTeto COrMacHo uaeHoT 8. Toj
YTBPAM NpeKpLIyBatbe Ha UNeHOT 8 Kora ncmxonolwkata 6a1arococtojba Ha geuata Ha
Xanutenot 6una HeMoBOMHO 3acerHaTa co Toa WTo Tue 6uae XpTBM Ha BepbasHa
3n10ynoTpeba, Kako M CO Toa WTO TWe BO MOBeke HaBpaTW OLHOBO ro CBejovene
HAaCW/AICTBOTO HA HWBHMWOT TaTKO NPOTMB HMBHATA Majka, a NpuToa buna npesemeHa
Mana akuuja wan BoowTo He OMAa npesemMeHa akuumja co uen fAa ce cnpeuw
NOBTOPYBaHETO HA TAaKBOTO OJHECYBatbe. '8

MpusamHocm, CO6UPGH:C uyysamwe Ha nodamoyume

CkNafmparero MHGOpMaLMKM WTO Ce€ OAHECYBAAT HA MPUMBATHMOT XMBOT HA
NoeAMHELOT NPETCTaByBa BMELLYBakh€ BO UEHOT 8. LLITO NpeTcTaByBaat nHGopmaLum
LITO C€ OAHECYBAAT Ha NPUBATHUOT XMBOT Ha NMOEAUHELOT Ke 3aBUCK Off KOHKPETHUOT
KOHTEKCT BO KOj MUHdOpMaLunTe 61ae CHUMAHK U COUyBaHW, TPUPO/ATa Ha 3aNnCuTe,
HAaUMHOT Ha KoOj ce ynoTpebyBaaT 1 ce NoCTanyBa CO 3aNUCUTE W PeE3yATaTUTE KOM
MoxarT aa ce gobujat.* Cynot ytepann feka 6aparbeTto nueto Aa obesbeam LenocHu
MHOOPMALMM 32 HETOBOTO MECTO Ha XMBEEeHE, OfHOCHO MPEecToj W 33 HerosuTe
AKTVBHOCTU MPETCTaByBa BMELIyBatbe BO MPAaBOTO Ha MPUBATEH XUBOT.*® MepkuTe

146 Ony3 npomus Typuuja [Opuz v. Turkey], npecyaa o4 9 jyHu 2009, 6p. 33401/02 (BkaydeHa Kako pe3ume BO OBaa
ny6avkauyuja)

147 Buav ro 4en0T 3a ueH 3 (3alTUTa 04 HEYOBEUKO U Aerpaanpauko noctanysatbe) o4 0Baa nybauKaLmja.

148 Epemuja u dpyau npomus Peny6auka Moadasuja [Eremia and others v. The Republic of Moldova], npecyaa oa 28 Maj
2013, 6p. 3564/11

149 C. uMapnep npomus O6eduHemomo Kpascmso [S. and Marper v. the United Kingdom], npecyaa Ha fonemMnoT Cyacku
COBET OA 4 AeKeMBpU 2008, 6p. 30562/04 1 30566/04, § 67 (BKnyqua KaKo pe3ume BO 0Baa nyﬁnwKauwja)

150 Buan HayuoHasHama gedepayuja Ha acoyujayuume u yHuume Ha cnopmucmu (@HACC) u Opyau npomus ®paxyuja

[National Federation of Sportspersons’ Associations and Unions (FNASS) and Others v. France], npecysa oa 18 jaHyapu
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BOBE/EHW 33 [a Ce C/IeAN I0KaLMjaTa Ha J1yfeTo KoM Ce MOANOXEHN HA KapaHTUHCKH
MEpKW, Kako LWTO Ce KOPWUCTEHETO Ha /oKauujaTa Ha HUBHWOT TenedoH waw
nogartouuTe of coobpakajoT™ nopaju Toa UCTO Taka e BepojaTHO Aa NpeTcTaByBaaT
BMELLYBAHE BO Y/IEHOT 8.

3aWTMTaTa Ha /NIMYHUTE MOAATOLM MMa TEMEHA BAXKHOCT 33 YXMBAHETO Ha
MPaBOTO Ha /NMLETO Ha NMOYNTYBatbe HA HEroBMOT MpMBaTeH XWBOT.*? Cobuparero
M uyBareTo, ynotpebarta, OTKpUBarEeTO, 06jaBYBaETO U APXEHETO HA JNUUYHUTE
nojaTouM UCTO Taka crnafaat BO paMKUTE Ha OMCEroT Ha YNeHOT 8. MoUYnTYBAHETO
Ha A4OBep/AMBOCTA Ha 3APABCTBEHMTE MOAATOLM MPETCTaByBa CYWTUHCKWA NPUHLMN
33 Aa Cce ocurypa nouymnTyBareTo Ha MPMBATHOCTA HAa MaLMEHTUTe, a BOELHO M 32 Aa
ce NOMOTHe fja ce couyBa AosepbaTta BO MeAnLMHCKaTa Nnpodecyja n 34paBCTBEHUTE
cepBucK. MpekpluyBakbeTo Ha oBaa Aosepba MoXe fja M 0ABpaTU OHME KOM UMaaT
HyXZJa o4 MeAWLMHCKA nomolw fAa obenofeHat ANUHU U UHTUMHU UHOPMaL UK
Kou e noTpebHO Aa ce cnogenat 3a Aa ce fobme cooaBeTeH TpeTMaH WK Toa MOXe
HWB A3 TV OABPaTW 0f Toa BOONWTO Aa 6apaat kakea 6ma0 nomow, WTO MOXe Aa
ro 3arpo3n HUBHOTO COMCTBEHO 3paBje, a BO C/Nyyaj Ha npeHocansm 6onectu,
34paBjeTo Ha 3aefgHMuaTa.’s* Cobmpareto Ha 34paBCTBEHWUTE MOAATOLM Of CTpaHa
Ha WMHCTUTYLMjA HALNEXHA 33 MOHWUTOpMparbe Ha KBANUTETOT HA MejuLMHCKATa
3awTnTa®* n obenojeHyBareto Ha MeanUMHCKU uHbopMauum 6e3 cornacHocT

2018, 6p. 48151/11 1 77769/13, §§ 155-159 Kaje WTO ApxasaTa Hapana BUCOKOPAaHTMpaHWUTe CnopTucTu aa obesbeaar, Ha
MHTEPBA/ O TPU MECeLM, UeNOCHN MHPOPMALIMM 33 MECTOTO HA HUBHOTO XMUBEANLITE, OHOCHO NPECTOjyBaNULLTE W
AHEBHNTE aKTUBHOCTM, BKIYYUTENHO 1 33 BUKEHAWNTE, 1 a TV aXypupaaT TMe MHGOpMaLm, Kako AeN O/ HACTOjyBarbaTa
NpOTUB JOMWUHTOT BO CMOPTOT; BUAK U Y3yH npomus lepmanuja [Uzun v. Germany], npecyaa of 2 centemepu 2010,
6p. 35623/05, §§ 51-53 Kade WTO 6WUAO yTBPAEHO Aeka COBUParbeTo NOAATOLM NpeKy Ype/ Ha CUCTEeMOT 3a reHepaiHo
no3uunoHupame (GPS) npukaueH Bo aBTOMOOUIOT HA NNLETO W UYyBateTO Ha MOAATOLMTE WTO Ce OAHecyBase Ha
MECTOTO Ha XWBEEeHE, OfHOCHO NPECTOj U ABUXKEHETO BO jaBHaTa chpepa NpeTcTaByBasio MHTEPBEHLIMjA BO NPUBATHUOT
XKUBOT.

151 Buaw ja, Ha npumep, o6jaBaTa oA CTpaHa Ha CpRckuoT MpeTceaaTen Aeka Apxasata 1 cieaena MobunHuTe TenedoHun
Ha NyfeTo koW B/erie BO 3emjaTa 3a A3 ro MOHUTOPUPA HWBHOTO ABWXehe: https:/mondo.rs/Info/Drustvo/ai298105/
Aleksandar-Vucic-policija-telefonski-brojevi-policijski-sat-upozorenje-krecu-se.html ,Byunk: He rv octasajre TenepoHuTe,
Hema fa Hé namamuTe! 3HAEME aeka ce asuxute [VUCic: Ne ostavljajte telefone, necéete nas prevaritit ZNAMO da se
kreccete], Izvor, Mondo news, 19 MapT, 2020

152 CamakyHaH MapkuHanopcu Oy u Camamedua Oy npomus ®uHcka [Satakunnan Markkinapérssi Oy and Satamedia Oy

v. Finland], npecyna Ha foneMWOT CYACKU COBET OA 27 jyHu 2017, 6p. 931/13, § 133

153 J1.X. npomus JlemoHuja [L.H. v. Latvia], npecysa oa 29 anpun 2014, 6p. 52019/07 (BKay4eHa Kako pe3nme BO 0Baa
ny6aukauuja)

154 J1.X. npomus JlemoHuja [L.H. v. Latvia], npecysa oA 29 anpun 2014, 6p. 52019/07 (BKAy4eHa Kako pe3ume BO 0Baa
ny6avkaumja)
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Ha SIMLETO Ha HOBUHApW, Ha OOBUHWUTENW,> HA APYrU BAAAMHW CEKTOPU UAW HA
ApXaBHUTe cayxbeHnym,* Ha paboToaaBayoT Ha AMLETO™ MW HA YNEH HA HETOBOTO
CemMejCcTB0™®, ceTo Toa MpeTcTaByBa BMeELLYBathe BO Y/NEHOT 8.

MepkuTe BOBeAEHMW 0 Ap>aBuTe 33 fa ce bopaTt co KoBMA-19, Kako Ha npumep
BOBEAYBAHETO HA aNNMKaLUMM 33 CAefeHe Ha KOHTAKTUTE W CNOAEeNYBareTO Ha
3 paBCTBEHMTE NOLATOLM CO APYTMUTE APXKaBM 33 Aa CE CMPOBEAE HAYUHO UCTPAXYBaHbE,
ondakaat MacoBHo cobrparbe Ha NOAATOLM U HaBAEryBaaT BO MPABOTO HA MPUBATHOCT
o4 uneHot 8. CyaoT NPeTXoAHO YTBPAWI BO KOHTEKCT Ha Cy4aj 3a JOBEP/NIMBOCT Ha
nHdopmaunmTe NnoBp3aHu co XMB, aeka NpaBoTo Ha NPMBATHOCT MOPA MMa KOpPUCT
04 3rosieMeHaTa 3alTnTa Toraw kora obenofeHyBareTo Ha MHOpMaLunTe Moxe Aa
MMa CEPUO3HM KOHCEKBEHLMMN 33 MPUBATHUOT U CEMEJHMOT XXMBOT HA NOeAUHELOT
M HeroeaTa coumjanHa u npodecmoHanHa cmTyaluja, BKAYUNTENHO U 1 TO U3N0XKN
Ha CTUIMa U MOXHO WCKAy4yyBame.”® Co orned Ha noc/iefuuuTe Kou MOoXaT fAa
npou3aesat oA AWjarHOCTMLMParbeTo Ha KOBMA-19, BKAYUYBAjKN TN M KAPAHTUHCKMTE
MepKM KOW MMAaT BAWjaHWe Bp3 COLMjaHMOT, CEMEJHUOT U pabOTHUOT XMBOT Ha
JINLETO, Kako W CTUrMaTK3aumjaTa, BepojaTHo e Aeka ke buze notpebHO ApxaBuTe Aa
HAaMETHAT CTPOra 3alTUTa Ha 3APaBCTBEHUTE NMOAATOLM NOBP3aHu o KoBnpa-19, a Co
Len Tve [a ce NPUAPXYBAAT KOH Y1eHOoT 8.

Cnedewe Ha KOMyHUKayuume

HaarnenayBareTo Ha [BUXEHETO Ha JyfeTo, Kako, Ha npumep, CaefereTo
Ha HMBHATa J0KalWja CO KOPUCTEHe Ha nojatouu Of CUCTeMOT 3a MobanHo
nosnumoHupatee (GPS), UCTO Taka NpeTcTaByBa BMeELIYBatbe BO HUBHOTO MPaBo Ha
MOYNTYBaHE HA MPUBATHMOT XMBOT. CAMOTO MOCTOEHE HA MEPKU HA TajHO Clefere
W1V Ha 3aKOHOAABCTBO WTO 03BO/1YyBA TAKBM MEPKW NPETCTABYBA MOBPEAA HA YNEHOT
8. XXannTenoT Moxe Aa TBPAM Aeka e, KpTBa“ Ha MoBpeAa Ha uneHoT 8, 6e3 nputoa aa
nma notpeba fa AoKaXKyBa feKka HenocpeAHo cnpemMa Hero 6une NpuMeHeTn MepKky
Ha TajHO cieferbe, BO C1Ie4HNBE OKONHOCTU:

155 ABu/KUHA u Opyau npomus Pycuja [Avilkina and Others v. Russia], npecyaa oa 6 jyHu 2013, 6p. 1585/09, § 54

156 M.C. npomus LLisedcka [M.S. v. Sweden], npecyaa o4 27 aBryct 1997, 6p. 20837/92, § 35

157 Pady npomus Mosdasuja [Radu v. Moldova], npecyaa oa 15 anpua 2014, 6p. 50073/07 (BkAydeHa kako pe3ime B0 OBaa
ny6uKavmja)

158 Mokyme npomus /lumsaHuja [Mockuté v. Lithuania], npecyaa og 27 ¢pespyapm 2018, 6p. 66490/09

159 3 npomus ®uHcka [Z v. Finland], npecyaa oa 25 pespyapv 1997, 6p. 22009/93, § 96; Li.Li. npomus LnaHuja [C.Cv. Spain],
npecysaa o 6 OKTOMBpY 2010, 6p.1425/06, § 33; Y npomus Typyuja [Y v. Turkey], oAnyka 3a fONYWTEHOCT 04 17 GeBpyapu
2015, 6p. 648/10,§ 68
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vi)  ako Tue cnafaaT BO OMCEroT Ha 3aKOHOAABCTBOTO WTO fj03BO/YBA MEPKU
Ha TajHO C/ieferbe (6110 3aT0A WTO NMLETO Npunafa Ha rpynaTa Auua Kom
Ce TapreTMpaHu CO 3aKOHOAABCTBOTO MAM 3aTOa LTO 3aKOHOAABCTBOTO
HemocpeAHO ro NoroflyBa CeKoro); Uam

vil)  aKo He ce JOCTaNHW NpaBHK 1EKOBK 3a Aa ce NobKMBa onepauymjaTa Ha TajHO
cneperpe.'e°

[Tocemysare u NOMUHyBsamwe spemMe co CEMEjCMBOI’nO uco npujamenume

OrpaHuyyBaraTa Ha [BMXEHETO UMMIEMEHTUPAHU KAaKO OAroBOp Ha KoBmA-19
ro nompeuyuae NpaBoTO Ha MOCETa, a BO HEKOW C/lyyaun 1 MpaBoTO fa CE XMBee CO
ApYTWTe UNEHOBW Ha CEMEjCTBOTO, CMpeUyBajKu GU3NUKN KOHTAKT NoMefy oHue Kou
He XWBeaT BO NCTO AOMAKMUHCTBO, BKAYUUTENHO, U Ha MPUMEP, NOMeFy poanTennTe u
AeLaTa Kora poAUTENNTE MMAaT 3aeiHNUKO CTapaTeNCTBO BP3 HUBHOTO AeTe UMW Mefy
AeLaTa u poauTeIuTe Kora poauTesioT e BO 3aTBOP.

CemeeH XnNBOT

BaxeH fen of NpaBOTO HAa MOYUTYBakbe HA CEMEJHWMOT XWMBOT € MpaBOTO HA
u/eHoBUTE Ha CEMEjCTBOTO Aa XMBeaT 3aeflHO U fa ce noceTyBaat MefycebHo, Taka
WTO A3 MOXAT [ja Ce Pa3BMBAAT CEMEjHMUTE BPCKU'™ M HA TOj HAUMH UNEHOBUTE Ha
CEMEjCTBOTO /Ja MOXAT 3aeMHO /13 Y>KI1BAAT BO APYLUTBOTO e/1eH CO ApYr.®? MpallareTo
[aN NOCTOW ,,CEMEEH XMUBOT" € GaKTUUKO MpaLliakbe KOeLTO 3aBUCU OF BUCTUHCKOTO
nocToetse Ha 61MCKM, NepCOHaHN BPCKI.™ KOHLIENTOT Ha CEMEEH XMBOT ro MOKPYBA
OAHOCOT nomefy poauTenoT u feteto, bpakata v cecTpuTe, TeTKUTe/BYjKOBLUTE W
BHYKWTE/BHYLWTE W AelaTa U HUBHUTe 6abun 1 aegosLw.'®

160 PomaH 3akxapos npomus Pycuja [Roman Zakharov v. Russia], npecyaa Ha [0/1€MI1OT CYACKU COBET OA 4 AEKEMBPU 2015,

6p. 47143/06 (BKNYyYEeHa Kako pe3nmMe BO 0Baa nybankauuja)

161 Mapkc npomus beneuja [Marckx v. Belgium], npecyaa oa 13 jyHn 1979, 6p. 6833/74, § 31
162 OscoH npomus LLgedcka (6p.1) [Olsson v. Sweden (no. 1)], npecyaa o 24 MapT 1988, 6p. 10465/83, § 59
163 Mapaduso u Kamnaxeau npomus Wmanuja [Paradiso and Campanelliv. Italy], npecysa Ha loneMUOT CyACKW COBET 04

24 jaHyapw 2017, 6p.25358/12, § 140

164 Bpaka 1 cectpu: Mycmakum npomus beszuja [Moustaquim v. Belgium], npecysa og 18 despyapu 1991, 6p. 12313/86, §
36; Mycmada u Apmazad Aku npomus Typyuja [Mustafa and Armagan Akin v. Turkey], npecyna og 6 anpua 2010, 6p.
4694/03, § 19; TETKM/BYjKOBLWM 1 BHYKM/BHYLM: 60j1 npomus O6eduHemomo Kpascmao [Boyle v. the United Kingdom],
npecyaa o4 27 anpuwa 1988, 6p.9659/82 v 9658/82, §§ 41-47; v 6abu 1 aeposuun: Kpywkuk npomus Xpsamcka [Kruskic
v. Croatia], opnyKa 3a JOMYyLWTEHOCT 0/ 25 HOEMBPU 2014, 6p. 10140/13, § 111; Mumosu npomus Peny6auka MakedoHuja

[Mitovi v. the Former Yugoslav Republic of Macedonia], npecyaa oA 16 anpun 2015, 6p. 53565/13, § 58
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33eMHOTO YXUBare 0ff CTPaHA Ha POAWTENOT U AETETO Ha HWBHOTO MefycebHo
APYWTBO MNpeTcTaByBa OCHOBEH e/NeMeHT Ha CeMejHWOT XXWMBOT BO CMWCAA Ha
3HAYEHETO Ha UNEeHOT 8, AypU W KOra OJHOCOT MOMefy pOAWTeNUTe Ce NpekuHas.
[loMaWwHnTe MepKyM KOW TFO MOoMpeyyBaaT TakKBOTO YXMBarbe MpeTcTaByBaar
BMeELUYBatbe BO U/EHOT 8.°° OfHOCKUTE MoMefy BO3pacHWUTE W HUBHWUTE POAWUTENN
n 6paka v CecTpu ce 3alWTUTEHW CO UYNEHOT 8, AyPU W TOral Kora Tue He XupeaT
3a€/lHO 1 KOra TUe Ce Mpecesinie BO HUBHWUOT CONCTBEH AOM M popMupase 3acebHo
ceMejHO A0OMaKMHCTBO.*® MefyToa, cemejHuTe BPCKW nMomery BO3pacHUTE U HUBHUTE
poauten mam 6paka W CecTpy NpUBAEKYBAaT MOMana 3alWTUTA O OHWE BPCKM
nomery LeTeTo W HeroBuTe poawuTenn uau bpaka u Cectpu, OCBEH ako MocTojaT
[0Ka3K 32 AOMNONHUTENHN €/1eMEHTH Ha 3aBWCHOCT, KOM BK/yYyBaaT HEWTO noseKe
04 HOPMa/IHN EMOLMOHANHW BPCKW.'? [IPAaBOTO Ha NMOYUTYBakbe HA CEMEJHMOT XKMBOT
Ha 6abuTte 1 fefoBLMTE BO BPCKA CO HWBHWUTE BHYLIM MPBEHCTBEHO MOB/EKYBA CO
cebe npaBo Aa ce oApxyBa BoobuyaeHnoT ogHoc 6aba/neno-BHYK Npeky KOHTaKT
Mefy HWB, MaKO 3alTUTaTa Ha CEMEejHWUTEe BPCKU BO OBOj KOHTEKCT UCTO Taka Ke bupe
nmomasia OAI0WTO OHaa WTO My Ce AaBa Ha OHOCOT poauTen-aere.'s

[eua Ha 3dTBOPEHNLINTE

Kako wWTO e AMCKYTMpPaHO BO AEN0T 3a ujeH 3 (3aWwTWTa Of HEYOBEUKO W
[erpaAnpayko nocTanysarse) o 0Baa ny6aukalnja, MHOTY ApXXaByu MMaaT BOBEEHO
npuspemeHa 3abpaHa 3a 3aTBOPCKW MOCETW, 3a A3 O CMpPeYaT WUPEHETO Ha
KoBna-19. Kora poanTenoT e aniieH of c1o60/a BO 3aTBOP, J0BEAEHO € BO Npallarbe
MPaBOTO HA CEMEEH XKMBOT 1 HA POAMTE/IOT 1 Ha f1eTeTo. [pXKaBaTa 1Ma No3nTUBHM

165 MoHopu npomus PomaHuja u YHeapuja [Monory v. Romania and Hungary], npecyaa o4 5 anpua 2005, 6p. 71099/01,
§ 70; 3opuya JosaHosuk npomus Cp6uja [Zorica Jovanovic v. Serbia], npecyna oa 26 Mapt 2013, 6p. 21794/08, § 68;
KyuHep npomus fepmaruja [Kutzner v. Germany], npecyaa of 26 ¢pespyapu 2002, 6p. 46544/99, § 58; EAwoay npomus
repmanuja [Elsholz v. Germany], npecyaa Ha lo1€MUOT CyACKM COBET OA 13 jyn 2000, 6p. 25735/94, § 43; K. u T. npomus
®uHcka [K. and T. v. Finland], npecyaa Ha foneMu1OT CyACKW COBET 04 12 jyan 2001, 6p. 25702/94, § 151

166 ByexaHemu npomus ®paHyuja [Boughanemi v. France], npecyaa oa 24 anpun 1996, 6p. 22070/93, § 35; Mycmakum
npomus beszuja [Moustaquim v. Belgium], npecypa oa 18 despyapu 1991, 6p. 12313/86, §§ 35 1 45-46

167 Bexxe6a npomus ®paHyuja [Benhebba v. France], npecyaa o4 10 jyau 2003, 6p. 53441/99, § 36; MokpaHu npomus
®paHyuja [Mokrani v. France], npecyaa o 15 jyau 2003, 6p. 52206/99, § 33; OHyp npomus O6eduHemomo Kpaacmso
[Onur v. the United Kingdom], npecyaa o4 17 despyapu 2009, 6p. 27319/07, § 45; CauseHko npomus /lemoHuja
[Slivenko v. Latvia], npecysa Ha [0/1€MUOT CYACKM COBET 04 9 OKTOMBPM 2003, 6p. 48321/99, § 97; A.X. KxaH npomus
06eduHemomo Kpasncmso [A.H. Khan v. the United Kingdom], npecyaa og 20 aekemspu 2011, 6p. 6222/10, § 32

168 Kpywkuk npomus Xpsamcka [Kruski¢ v. Croatia], oanyKka 3a AONYWTEHOCT Of 25 HOEMBPU 2014, 6p. 10140/13, § 111;
Mumosu npomus Peny6auka MakedoHuja [Mitovi v. the Former Yugoslav Republic of Macedonia], npecyna o 16 anpun

2015, 6p. 53565/13, § 58
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06BPCKM COMMACHO YNEHOT 8 a My OBO3MOXM 1 1a My MOMOTHE Ha 3aTBOPEHMKOT Aa
0AP>XyBa KOHTAKT CO HErOBOTO NO6/IMCKO CEME|CTBO, a OrpaHUYyBarbaTa Ha NpaBaTa
Ha NoCeTyBarbe KOW He Ce HEOMXOAHW WM Ce HeCpa3MepHM MOXaT Aa ro nospejat
yneHoT 8.1%

[puBaTeH XMBOT

LpyruTe 61MCKM OAHOCK KOW He ce ondaTeHu BO paMKUTe Ha OMCEroT Ha ,CeMeeH
XMBOT* MOXaT fga buaaTt 3aWTUTEHU BO PaMKMTE HAa MPaBOTO Ha MOYWTYBatbe Ha
NPUBATHUOT XMBOT.”° [TpaBOTO Ha MOUMTYBatbe HAa MPUBATHMUOT XXMBOT O UIEHOT 8 TO
BK/lyuyBa MpaBOTO Ha Pa3BMBatbe Ha IMUHOCTA, KaKo M NPaBOTO /1 Ce BOCMOCTaBYBaaT
M pa3BMBaaT OAHOCK CO ApYruTe YoBeUkW GWUTMja M CO HAABOPeLHWOT cBeT.” Toa,
cenak, He ja MOKPKBA CeKOja jaBHA aKTWBHOCT BO KOja /INLIETO TeXHee Aa ce BKAyUU
Co ApyruTe yoseuku 6UTHja U He Cekoj BMA OfHOC cnafa Bo chepaTa Ha NPUBATHUOT
XMBOT. Ha NpuMMep, UeHOT 8 He W WTUTU MefydoBeUKMTe OAHOCK BO Taka LWMPOK U
HeonpejeeH oncer Taka WTO He MOXe Aa MMa JOCTUXHA HemocpeaHa Bpcka nomery
A€jCTBMETO MU NPONYLITakeTo Ha APXaBaTa W NMPHUBATHWOT XUBOT Ha NLETO.7

Moz2pebu

MpaBoTO Aa Ce MpWCYCTBYBA Ha morpeb Ha ujieH Ha CemMejcTBOTO, MPaBOTO Aa
ce buge nHdopMmMpaH 3a CMpTTa Ha UJeH Ha CemejcTBOTO npea Aa buae oapxaH
norpeboT, HaUMHOT Ha KOj Ce MoCTanyBa CO TENOTO Ha MOYMHATMOT UjIEH Ha
CEMEjCTBOTO U TOA Aia/I TEI0TO My € BpaTeHO Ha CeMejCTBOTO Ha MOYMHATUOT- CETO
TOA BJIETYBa BO OMCErOT Ha Y1eHOT 8.73 MaHAemujaTa KOBUA-19 T NPUHYAMN AipXKaBUTE

169 Xopuy npomus Moacka [Horych v. Poland], npecyaa o 17 anpun 2012, 6p. 13621/08

170 3HameHckaja npomus Pycuja [Znamenskaya v. Russia], npecyAa oA 2 jyHn 2005, 6p. 77785/01, § 27 v pedepeHuute
LMTMPaHW BO TOj naparpad

171 Humuy npomus repmaruja [Niemietz v. Germany], npecyaa op 16 aekemspy 1992, 6p. 13710/88, § 29; Mpumu npomus
O6eduHemomo Kpasncmao [Pretty v. the United Kingdom], npecyaa of 29 anpun 2002, 6p. 2346/02, §§ 611 67

172 ®peHd u Opyeu npomus O6eduHemomo Kpaacmso [Friend And Others v. The United Kingdom], npecyaa op 24
HOemBpU 2009, 6p. 16072/06 1 27809/08 kase CyaoT YTBPAUA A€Ka, U MOKPaj OYUINEAHOTO YyBCTBO Ha YXUBatbe W
JINYHA UCNOSHETOCT WTO XaUTEAUTE FO U3BEAYBA/IE O/ IOBOT M Of, NMUYHWNTE OAHOCK KOW TWE TV pa3BuBane Npeky Toa,
N10BOT 61U/ MOLUHE AaneKy OTCTPAHET O/ NepPCOHANHATA aBTOHOMM]a Ha XaUTEAUTE U IMUHUTE OAHOCU Ha KOU The
ce noTnupane 6une NPEMHOrY WIPOKM U CO HEOAPEAEHM ONCer, 3 3a6paHuTe 3a J10B a Ce CBEAAT Ha BMeLlyBake BO
HUBHUTE NPaBa 0/ YNeHOT 8.

173 Cabanyujesa u dpyau npomus Pycuja [Sabanchiyeva and Others v. Russia], npecyaa of 6 jyHu 2013, 6p. 38450/05
(BknydeHa kako pesume Bo oBaa nybaukaumja); Cosncka u Pubuuyka npomus Moacka [Solska and Rybicka v. Poland],

npecyfa oA 20 centemBpu 2018, 6p. 30491/17 v 31083/17, §§ 104-108 U pedepeHuUTe LUTUPaHKM BO TUe naparpadu
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[a o ypeaat HauMHOT Ha KOj ce ofBMBaaT norpebute 1 Aa ro orpaHunyat 6pojot Ha
nyfe Ha KOW MM e J03BO/IEHO [ja MPUCYCTBYBAAT.”* MepKuTe BK/yYyBaaT CKyCyBatbe
Ha [O/KMHaTa Ha norpebuTe, 3aKONyBakbe Ha MOUYMHATUTE BO 3amMeyaTeHn MEeTalHu
MPTOBEUKM CaHAALM HAMECTO BO APBEHU KYTWUW, HE[03BONYBakbe f1a CE OfPXyBaaT
norpe6HU cny6u BO LpKBa 1/IW BO Kanena, 03BO/lyBatbe CaMO Ha OrpaHuyeH 6poj
Ha ‘6NMCKW’ POAHWHM Aa NPUCYCTBYBAaT W HE03BONYBatbe TEJI0TO HA MOKOJHUOT Aa
ce JoHece AoMa 1 cuTe The 61 MOXKese 1a NPETCTaByBaAAT BMELLYBatbEe BO Y/NEHOT 8.

a. OrpaHuuyBatmba

Kako u Kaj uneHosuTe 9-11 o4 KOHBEHLMjaTa, BMeLWYBatbaTa BO UNEHOT 8 ce
AONYWTEHM aKO TUE CNeAaT HeKoja IerMTUMHA Liesl, ako Ce BO COIIACHOCT CO 3aKOHOT
M Ce CPa3MepHU Ha NerMTUMHATa Le Of Koja ce BOAAT. U1eHOT 8 CTaB 2 403B0/YBA
BMeLLyBatbe BO MPABOTO HA MOUMTYBAtbE HA MPUBATHUOT U CEMEJHUOT XKMBOT 3apaam
3aWTWTa Ha 34paBjeTo WM jaHaTa 6e30efHOCT, WTO MOXe fAa Ce CMeTa feka e
NIeTNTUMHA Le/l. BaparbaTa 3a 3aKOHUTOCT U CPA3MEPHOCT (MPOMOPLUMOHAIHOCT) Ce
pa3riesyBaat nogony.

3akoHumocm

Koe 6wuno BMellyBatbe BO MpapaTta 3alWITUTEHU CO YneHOT 8 Tpeba aa bupae BO
COMACHOCT CO JOMALIHOTO MPaBO U peNeBaHTHOTO AOMALLHO NPaBo Mopa Aa buae Bo
CKN1aj4 CO NPEeTNOCTaBKMTE 3a Bajeetbe Ha MpaBoTo, WTO noapasbupa feka 3akoHUTe
Tpeba Aa 6MAaT jacHW M AOCTanHW, a HUBHUTE NOCAEAWUW MpeaBMAAMBK. ONWTO
3eMeHo, 6aparbeTo 3a NpeaBMAIMBOCT 3HaUM Aeka noeanHumTe Tpeba fAa MoXaT Aa
npeABMAAT KOra HUBHWTE AejCTBMja Ke M1 CTaBaT BO CUTyaLMja Ha KPLLIEHE HA 3aKOHOT
M KaKBM KOHCEKBEHLMU MOXe fa UMa Toa. OBMe bapatba ce MPUMeHYBaaT BO CEKOj
O/ KOHTEKCTWTE OMULAHMW MOTOpe, HO TWe Ce, cenak, He3HAUUTENHO M3MEHETU BO
cneyndUUHMOT KOHTEKCT Ha C/lefierbe Ha KOMYHMKaLMuTe. 3aToa oBje OaparbaTta 3a
3aKOHWTOCT ce NonoApo6HO ONUIAHMU NOAOY Y TOa TOKMY BO KOHTEKCT Ha C/IeA€HETO
Ha KOMyHUKauuuTe.

Bapatbeto 3a ,MpeaBUASMBOCT® He Cekorall 3Hauu feka noeauHumTe Tpeba
aa bupat Bo cocTtojba Aa MoxaT fa npeasuaat Kora Baactute 6u Moxene Aa ru
NpecpeTHaT HUBHNTE KOMYHNKALUMN, TaKa WTO Aa MOXAT Aa ro npunaaroaat HUBHOTO

174 Buaw https://balkaninsight.com/2020/04/20/pandemic-wreaks-havoc-with-ancient-balkan-funeral-traditions/
,MaHaemujata fosede 4o pa3opyBakbe Ha ApeBHaTta HankaHcka norpebHa Tpaavunja [Pandemic Wreaks Havoc

with Ancient Balkan Funeral Tradition]* Balkan Insight news, 20 anpuna 2020.
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ofjHecyBarbe co0b6pa3HO Ha Toa.”> OBa OM 6MN0 HEBO3MOXHO Oaparbe CO ornes Ha
npupoAaTa Ha C/IefieHeTo.

HamecTo Toa, BO KOHTEKCT Ha C/eflereTo Ha KOMYHWKaLmuTe 3akoHoT Tpeba Aa
buae AOBONHO jaceH 3a Aa MM fajie Ha rpafaHnTe aflekBaTHO YKaXyBatbe BO OAHOC Ha
OKO/IHOCTWTE ¥ YC/I0BWTE BO KOW jaBHUTE BAACTX MMAaT OBAACTyBare Aa npuberHar
KOH Kakeu 6110 TakBK TajHWU MepKuW.7¢ Toj ncTo Taka Tpeba Aa ykaxe v Ha Tpaereto
Ha MepkaTa, nmpolueaypaTta koja Tpeba Aa ce caeaw 3a pasrnefysambe, ynotpeba u
uyBatbe Ha npubaBeHMTe MOAATOLM; MEPKWUTE HA MPETNa3/anMBoCT kou Tpeba Aa ce
npesemar Kora nojaTouymTe ce AOCTaByBaaT 40 APYrK CTPaHWU, OKOJIHOCTUTE BO KOU
nogatouute Moxart naun tpeba fa buaat n3bpuLlaHu AN YHUWTEHW N apaHXMaHuTe
3a Haf30p HafA CNpOBEAYBAHETO HA MepKuTe.””

Kora Ap>aBuTe CMeTaaT Aeka e HeOMXOAHO fa Ce BOBeAaT MepKM 3a Clefiere Ha
KOMyHUKaLMWUTE, UAW KOra TWe 3amouyHyBaaT Aa cobupaaT 34paBCTBEHW MOAATOUM
3a fia ce 6opaT Co WuMpereTo Ha KoBMA-19, AOMALIHMOT 3aKOH CO KOj Ce BOBeAyBaar
TMe MepKU MOpa 3a Taa Lie/l 4a TW HaBeje CO J0BOJIHA jaCHOCT OMCEroT U HaYMHOT Ha
OCTBapyBakbe Ha NCKPeLMjaTa Koja UM e Jofie/IeHa Ha JOMaLUHUTe OpraHu Aa cobrpaart
W CKNaanpaaT MHGOPMaLMK 3a 34paBjeTo W IBUXKEHETO Ha NyfeTo M Toj Mopa Ha jaceH

HAUYNH [ila BOCMOCTaBN MUHUMANHN 3aWTUTHU TapaHUWUK NpoOTUB 3}'IOyI'IOTPE6M.
lponopyuoHasnHocm

3a [ia ce cMeTa 3a MponopLUMOHasHa, koja 6110 MepKa Co Koja ce BplUW BMellyBatbe
BO MpaBaTa 3aliTUTeHU CO YneHOT 8 Tpeba aa buae HajManky pecTpUKTUBHO CPeACTBO
3a MOCTUTHYBakbe Ha LIENTa Koja ce MMa npeasnd. Mepkute Tpeba aa bugat Bo cnna
CaMO OHOJIKY KO/IKY LITO € TOa HY>XHO 3a Aa Ce NMpeBeHMpa Wupereto Ha KoeWa-19,
a KakBM 60 OANYKM TaKBUTE MEpPKM Aa ce 3aTerHart uau Hamasnat tpeba ga bupar
6a3upaHu Ha UHPOPMaLIMK NpeKy ynaTyBakbe Ha HayuHUTE J0Ka3un W npenopaku. Bo
OAHOC Ha orpaHuuyBatbaTa Ha GpamuanjapHUTe nocetn, GpakTopu kou 61 Moxese fAa
6uaaT peneBaHTHM 3a NPOLiEHKA Ha MPONOPLMOHAHOCTA CE: JO/KMHATA HA BPEMETO
BO KO€ Ce C/1ydyBaaT OrpaHuyyBatbaTa, CTENEeHOT Ha 3aBUCHOCT U/WUau 6ANCKOCT Koja ja
noapasbupa co cebe 0fHOCOT 3a KOj CTaHyBa 360p 1 TOa Aa/IN CE MOXHU aITEPHATUBHY
HaUMHM Ha OfIPXKyBatbe Ha KOHTAKTOT, BO C/1yyaj Kora He e 103BO/IEH GU3NUKM KOHTAKT.

175 Bebep u Capasuja npomus fepmaHuja [Weber and Saravia v. Germany], npecyaa o 29 jyHu 2006, 6p. 54934/00,§ 93

176 PomaH 3akxapos npomus Pycuja [Roman Zakharov v. Russia], npecyaa Ha lo1€MNOT CYACKN COBET 04 4 A€KEMBPU 2015,
6p. 47143/06, §§ 231(BKNy4eHa KaKo pe3nme Bo oBaa nybavkaumja)

177 PomaH 3akxapos npomus Pycuja [Roman Zakharov v. Russia], npecyaa Ha lo1emMmnoT CyACku COBET OA 4 AeKeMBPU 2015,

6p. 47143/06 §§ 231 1 238-301(BK/1ydeHa Kako pe3vme BO 0Baa nybaukaumja)
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BO KOHTEKCT Ha 3/paBCTBEHATa 3alUTWTA, CTEMEHOT BO KOj Taa 06BpCKa Ke M3MCKyBa
pacrnipefenfa Ha ApXaBHWTe pecypcu ke bupe KAyuHO Mpalarbe. Bo KOHTEKCT Ha
3a/10/DKMTE/IHATA MPYMEHA HA MEAMUMHCKM TPETMAH MM BaKUMHALM]a, MEPOAABHU
ke 6MAaT MOXHOCTa Of/lyKaTa 3a MpUMeHa Ha TOj TPETMaH Aa ce pPeBManpa, Kako u
CTeNeHOT BO KOj TPETMaHOT OAroBapa Ha BOHpeAHaTa cuTyauuja.

Mopony Ke cTaHe 360p 3a ylWTe HEKO/IKY NMPUMEpPH 33 COT/IefyBatbaTa KOU MOXaT
Jia ce nojasaT Npy NpoLeHKaTa Ha NponopLMOHaAHOCTA MO YNeHOT 8.

COGVIQ&H:E Ha MNoAaTouUN, YyBakh€ Ha NOAATOUN N C/IEAEHE HA KOMYHUKALIMUTE

Bo KOHTeKCT Ha cobupareTo Ha nojaTouuTe, UYyBareTO W CAefeHeTo Ha
KOMyHWMKaymuTe, cobrparbeto Ha nogatountpeba Aa bnuae HacoueHo KOH onpeseneHa
Les, co npetxofHa npoueHka gann cobpaHuTe nogaun 6w Gune ,noTeHuUMjanHo
pelaBaykn®, ,peseBaHTHU NN 0/ 3HaUere“, HaMecTo uctmTe ga buaat cobupanu
Ha HecucTemMaTuyeH HauuH.”® [lenoTBOpHaTa 3aWTWTa Ha nogatouute Kou ce
cknagmpaat v yysaart ke 6uze UCTo Taka pelaBadki GakTop npu oANydyBareTo Aaan
uyBareTo 6KA0 Cpa3MEPHO W Aaan [OMALHUOT 3aKOH Aa/l COOABETHW 3aLITUTHU
rapaHuMu 3a Aa ce cnpeyu Kakeo OWM0 [OCTaBYyBare WAU OTKPUBAHE HA NMUHUTE
3APaBCTBEHM NOAATOLM KOU He ce NoTpeOHU 3apaan OCTBapyBakbe Ha NerMTMMHaTa
uen.”? lonxkmnHaTta BO Koja ce 3ap>KyBaaT NoLaToLMTe NPETCTaByBa APyl Pe/ieBaHTeH
dakTop, ma kora nogaToumTe Ce ApXeHW noBeke TOAWHW, UAW MOJOATO OTKOJKY
wTto T0a 6uno notTpebHO 3a fa Ce 3a[0BOIMN Lie/ITa 3apajm Koja Tne bune cobupatm,
norosiemMa e BepojaTHOCTa MHTepBeHLMjaTa BO UneHOT 8 Aa buje HecpazmepHa.'®

Cnopep T0a, KakBa 6M10 TEXHO/IOTUja Ha C/lefletbe U Tparakbe BOBeAEHa 3a Aa ce
JMMWUTUPA pacnpocTpaHyBarbeTo Ha KoBuA-19 Tpeba 1CTo Taka Aa ondaTu A0BO/HA
3aWTMTa Ha JOBEpAMBOCTA Ha cobpaHuTe nogaToun, a nogatoyute Tpeba aa ce uysaart
CaMO OHOJIKY JO/ITO KOJIKY WITO € T0a HEOMXOAHO.

CemejHM noceTtun

CynoT MpeTXoAHO MMa YTBPAEHO [eKa OrpaHuMuyBarbata KOMLTO o CrpeyyBane
NoeAMHELOT Aa ja MOCeTyBa HEroBaTa MOCBOEHA KepKa BO 3rPUXKYBauku [OM

178 J1.X. npomus JlemoHuja [L.H.v Latvia], npecyaa o4 29 anpua 2014, 6p. 52019/07(BKNyd4eHa Kako pe3vme BO 0Baa
ny6aukaumja)

179 3 npomus ®uHcka [Z v. Finland], npecyaa oa 25 despyapu 1997, 6p. 22009/93, § 96; Y npomus Typyuja [Y v. Turkey],
OA/yKa 3a A0NyWTEHOCT 04 17 GeBpyapu 2015, 6p. 648/10, § 78

180 Cypukos npomus YkpauHa [Surikov v. Ukraine], npecyaa of 26 jaHyapu 2017, 6p. 42788/06, §§ 70 1 78
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(cemejcTBO), Kage WTO AOMOT 6W/ Noj KapaHTWH nopaau u3byBHyBatbe Ha rpum,
He I npekpwwnie npaeata o ysieHoT 8.% CyaoT npecyann feka orpaHuuyBarbata
Oune BOAEHW O NeruTMMHaTa Len 3a 3alTuTa Ha 34paBjeTo W 3akAyuyua Aeka
ABOMECEUYHMOT Nepuog 3a BpeMe Ha koj buie BOCMocTaBeHM OrpaHuUyBarbata He 6un
Hepa3zymHo gonr. CyAoT UCTO Taka BOAeN CMeTKa 33 GaKTOT [eKa XanuTenoT efHall
HefeaHO MMan MOXHOCT Aa OCTBapyBa MOCETU 3a Aa ja BUAM HerosaTa Kepka npeky
Mpo30peLoT ¥ feKka Toj MOXes Hea MOBTOPHO fa ja NoceTyBa BeAHal WToOM Oun
TPrHaT KapaHTUHOT 3apain rpunor.

Ho, BO MCTWMOT CNyyaj MMano NOBpeAa Ha MpaBaTa Ha XaaWTenoT of UNeHoT
8 Kora HeMy He My OUAN [03BO/IEH HMKAKOB KOHTAKT CO HEroBaTta MoOCBOeHa Kepka
BO Mepuoj o4 NpeKky eAHa roAWHa, AofeKa Taa ce Haofana Ha MHTEH3WBHA Hera BO
6onHMLaTa. BUNO KOHCTATUPAHO fieka JO/MKMHATA M CYpOBOCTA HA OTPAaHUUYBAHETO
Ha KOHTAKTOT BO TOj nepuog 6uno HecpasmepHo. CANMYHO Ha Toa, 6UN0 yTBpAEHO
[eKa 3aTOUyBatbeTO Ha MoeAuHell BO efHa MTa/ujaHCKa eHKNABa WeCT FOAWHU U
CMpeuyBakeTo TOj Aa 'Y NOCETYBA W Aa OAPXKYBA KOHTAKT CO HETOBOTO CEMEjCTBO W
npujaTtenunTe KOV XUBEE/Ie HABOP O eHK/1aBaTa ro npekpLunae yneHot 8. Mako 6uno
YTBPAEHO [eKa OrpaHMyyBarbaTa Ha [BUXKEHETO BO MOCAEAHWOB CAydaj ja umane
npeaBWA JerMTMMHATA LeA 3a 3alWTuTa Ha jaBHaTta 6e3begHoct, 6Ua0 ofsyyeHo
Aeka Tre moxesne aa OMAAT OTCTPAHETU NOPAHO, AOKOAKY UTa/IMjaHCKUTE OpraHu
KoMyHUumpane mefycebHO Ha noedpukaceH HaumH.'s

3aTBOPCKM NOCETH

BaaHkeTHUTE 3a6paHy 32 3aTBOPCKM NOCETU Ce CMPOTVBHYM Ha UNI€HOT 8 U ApXKaBMUTE
MOpaar f1a 0CMrypaaT Aeka orpaHuuyBarbaTa Ha nMpaeaTa Ha noceTa ce onpaeAaHu BO
CeKoj noeivHeueH cayyaj.’®3 Nopaawv Toa, Tpeda fa buaat ncnutanm 6e3begHn meToau
CO Len fa Cce 0BO3MOXM MOCETUTE Aa NPOAO/KAT UM Aa Ce OAPXYBaaT GU3NUKK
cpeabu npepa Aa ce Hanmpaew OrpaHMuyBakbe Ha MOCETUTE CO IMYHO MPUCYCTBO. Ha
npuMep, Kora e Toa COOABETHO, HEKOW 3aTBOPeHMLM (Kako OHME KOU CTUTHase A0
KpajoT Ha HWBHATa Ka3Ha) Moxe fa buaaTt nywTeHW Ha c1oboda WAM coumjanHo
AWCTaHLMpPaHW BO 3aTBOPOT, BO KOMOMHaLMja co Toa Aa Ouje BOBeJEHO TeCTUPatbe U
06e3benyBatrbe Ha COO/IBETHATA JIMUHA 3aWTKUTHA onpema (130). Kora ce cnpedysaart
noceTu, Ap>xasaTa Tpeba Aa ocurypa Aieka ke OUaT BOBejeHN aNTEPHATUBHU METOAN

181 Kyumos npomus Pycuja [Kuimov v. Russia], npecyaa o4 8 jaHyapu 2009, 6p. 32147/04 (BkayueHa Kako pesnme BO 0Baa
ny6aukayuja)

182 Hada npomus Wsajuapuja [Nada v. Switzerland], npecysa Ha f01e€MUOT CYACKM COBET OA 12 CenTemBpy 2012, 6p.
10593/08 (BK/1yueHa Kako peume BO 0Baa nybauKaumja)

183 KopouweHko npomus Pycuja [Khoroshenko v Russia], npecyaa Ha fonemMnoT CyAcKu COBET Of 30 jyHu 2015, 6p. 41418/04
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Ha KOMYHMKaLWja, KaKo LITO Ce Ha MpUMeEp BUAEO NoBuumTe. HO, cenak, AUTnTaaHaTa
KOMyHUKaumja He Tpeba fja ce cMeTa Kako afeKBaTHa WM Kako AOATOPOYHA 3aMeHa
33 KOMYHMKaLmMjaTa co IMYHO NpUCYCTBO.84

184

Buam https://www.nuffieldfjo.org.uk/app/nuffield/files-module/local/documents/nfjo_digital _contact_evidence_
review_briefing%20paper_20200520-2-.pdf ,EpekTnTe Ha AUTUTANHWNOT KOHTAKT Bp3 6aarococTojbata Ha Aeuata:
[0Ka3n off KOHTEKCTUTE Ha jaBHOTO W mpuaTHoTO npago [The effects of digital contact on children’s wellbeing:
evidence from public and private law contexts]“ Rapid evidence review briefing paper, lyer et al., Nuffield Family

Justice Observatory, Maj 2020
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4.YneH 5 - Mpaeo Ha cnoboaa

KapaHTWHOT, MEpKUTE Ha OrpaHWuyBare Ha [ABWXEHETO W/WAW MepkuTe 3a
COLMjaNHO ANCTAHLMPatbe BOBEAEHM 32 /13 CE CMpeyn NpoLmnpyBakbeTo Ha KoBna-19
Mo MpaBW/O BKAYdyBaaT OrpaHWuyBarbe Ha CN000AATa Ha [BUXere (3alTUTEHa
CO u/eHOT 2 of MpoToko/OoT 6p. 4). 3a BAMjaHUETO HA OBWME MEPKU BP3 NMPaBOTO Ha
cnoboga Ha aBuxerbe ce 360pyBa BO A€10T 33 uUseH 2 o4 MpoTokonoT 6p. 4 (Mpaso
Ha cnobofa Ha ABMXKere, BKAYYyBajkM ro U MPaBOTO a CE HAMYyLWTW 1 A3 Ce BAE3e BO
COMCTBEHATa 3emja) 04 0Baa 11aBa. 3aBMCHO O MPUpPOAaTa, CypoBOCTa 1 CEPUO3HOCTa
¥ TPaereTo Ha 0BME MEepKW, TMe MOXaT UCTO Taka Aa NpeTcTaByBaaT BMELLYBatbe BO
NpaBoTO Ha c1000AA, 3aWTUTEHO CO YNEHOT 5. MPBUOT AN 04 YNEHOT 5 NpesBKnaYBa
Aeka:

,1. Cexoj uma npaso Ha cn10600a u 6e3bedHocm Ha AUYHOCMA.“
a. Oncer Ha YneHOT 5

YNeHOT 5 v BTEMeNYBa Kako NpaBoTo Ha cn1060/a, Taka 1 NpasoTo Ha 6e3begHocT
Ha JAuWuHOoCTa. MefyToa, BO Mpakca KoHuenToT 3a ,6e36efHOCT Ha AMYHOCTA“
BUCTUHCKM HE NMOCTOM HE3aBMCHO BO KOHTEKCT Ha OBOj U/ieH.®s CNpOTMBHO Ha TOa,
du3nukarta 6e36eHOCT 1 CUTYPHOCT Ce 3aLITUTEHM CO UNeHOBMTE 3 1 8.8

3aWTUTaTa N0 YNEHOT 5 CE MPUMEHYBA CAMO BO C/lydaunTe Kafe LWTO MMa INLLYBatbe
o4 cnoboga, HaAMeCTO MOMECHO HapylyBake Ha cnobodata MAKM OrpaHUuyBatbe
Ha cnobopata Ha ABuXKerse®” JlnwysareTo of cnoboda e KOHUEeNnT KojwTo
MMa aBTOHOMHA AeduHMUMja cornacHo KOHBEHLMjaTa He3aBWCHO OA Toa Aaju

185 Bo3aHo npomus ®paxyuja [Bozano v. France], npecyaa oa 18 AekeMspu 1986, 6p. 9990/82, §54

186 3a Anckycuja 3a 3abpaHata 3a Mayerbe U HeYyoBEUKO MW AeTrPaANPAUKO NOCTanyBakbe 04 YJIEHOT 3, 1 3a T0a Kako 0Ba
npaso ja ondaka 3awTurara Ha 6e36e4HOCTa N CUTYPHOCTA Ha IMLETO BUAM TO A€/I0T 33 U/IeH 3 (3aWTnTa O/ HEYOBEUKO
1 [€rpasnpayko noctanyBatbe) BO paMKuTe Ha oBaa nybaukauuja, ocobeHo Aenot ,068pcku da ce 3awmumam
30pasjemo u 61a2ococmojéama Ha oHue AuYa 3a Kou 002080pHOCM Npe3emana Opxasama‘. Kora TpeTMaHOT WTO
npeTcrasyBa 3akaHa no 6e36eaHocTa 1 CUrypHOCTa Ha IMLETO He 0 AOCTUTHYBA MUHWMANHOTO HUBO HA CEPUO3HOCT
wTto ce 6apa 3a Aa 6uae AOBeAeH BO Mpallakbe YNEHOT 3, BUAM ja AWCKYCMjaTa 3a MPaBOTO HA NOYMTYBatbe Ha
NPUBATHUOT XMBOT O/ UY/EHOT 8 BO A€/10T 33 uneH 8 (NpaBoO Ha MOYMTYBatbe HA MPUBATHUOT U CEMEJHNOT XMBOT) BO
pamkuTe Ha oBaa nybaukauuja.

187 3a LenocHa AMCKYCUja 3a BANjAaHUETO HA OBME MEPKM BP3 NPaBOTO Ha 106043 Ha ABUXKEtbE, BUAK FO /0T 3a UNeH
5 (MpaBo Ha cno6oaa Ha ABMXKerbe, KAYUyBajKW rO M MPaBOTO Aa Ce HanywWTh 1 Aa ce BAe3e BO CONCTBEHATA 3emja) 04

oBaa ny6ankaumja.
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CUTyalumjaTa e okapakTepu3MpaHa Bo HaLMOHAAHOTO Npaeo.® Toa He e fedpunHMPaHO
CO MPABHWOT KOHTEKCT BO KOj TOA HACTAaHYyBa, HUTY € OrPaHUYEHO U CBEAEHO Ha
NpWTBOP NOC/IE ancCere UK OCyAUTeNHA Npecyaa. /InwysareTo o4 c1o604a MoXe fa
VM pa3ainuHm 06AMLM, KaKo, Ha NPUMEP, CMeCTyBarbe Ha NOeAVHLM BO YCTaHOBA UK
[OM 33 COLMjasIHO 3rpUXKYBatbe;'™ KyKeH NpuUTBOP;'®° MEPKM 338 KOHTPO/A Ha ToanaTa
YCBOEHW Of, MOAMLMjaTa 3apajm BOCNOCTaByBake Ha jaBHUOT pef”® uav 3afpxyBarbe
BO TPAH3UTHUTE 30HK.”

LLUTo TOYHO NpeTcTaByBa ‘NMUWYBakbeTo 04 c1oboaa’ Ke 3aBUCU Off KOHKpPeTHUTE
GaKTW M Of, KOHTEKCTOT Ha AafieH cayuaj. Moctoun n objekTnBeH 1 CybjeKTUBEH eNeMeHT
Ha /AuwwyBareTo o4 cnobosa. Cnopes reHepaiHMOT TecT, 00jeKTUBHO NMLETO MOPa
Aa buae 3aap>xaHo BO onpefesieH OrpaHMUYeH NPOCTOP 33 BPEMEHCKM NepUoA Koj He
€ 3aHemap/uB, a cybjekTMBHO nnLeTo Tpeba Aa He ce Coracua0 UK Aa HE MOXENO
[a ce cornacy Co 3aApXyBareTo.”s MefyToa, OBOj reHepaneH TecT He cekorauw
GyHKUMOHMpa 1 CyAoT HOTUPAA feKa BO HEKOU FPaHUYHM Clydaun PasrpaHuuyBarbeTo
nomery orpaHunUyBareTo Ha c10604aTa Ha ABUXKerE U NnWyBakeTo 04 croboga e
YWUCTO MpaLarbe Ha MUCAEHE. P4

Pas2paHuyysamwe nomely oz2paHuyysawama Ha caAo6o0ama Ha OBuXcere U
Auwysakama od cs10600a

PasrpaHnuyBarbeTo NomMefy OrpaHUUyBaHETO Ha ABUXKEHETO U NUWYBAHETO 0f
cnobosia e npalarbe Ha CTENEHOT M MHTEH3MTETOT, @ He Ha NpPVUpoAaTa AW CyLWTUHATA

188 KpeaHea npomus PomaHuja [Creangd v. Romania], npecysa Ha fonemMnoT CyACKW COBET 04 23 deBpyapu 2012, 6p.
29226/03, §91

189 Xayumejauk u Opyau npomus bocHa u XepyezosuHa [Hadzimejli¢ and Others v. Bosnia and Herzegovina], npecysa o4 3
HoemBpu 2015, 6p. 3427/13, 74569/13 v 7157/14

190 By3ayuu npomus Peny6auka Moadasuja [Buzadji v. the Republic of Moldova], npecysa Ha l0/1€MUOT CyACKN COBET OA 5
jynv 2016, 6p. 23755/07 (BKaydeHa Kako peunme Bo oBaa nybankaumja)

191 OcmuH u dpyau O6eduHemomo Kpasacmso [Austin and Others v. the United Kingdom], npecysa Ha fonemMuoT cyacku
COBET 04 15 MapT 2012, 6p. 39692/09, 40713/09 1 41008/09 (BkNy4YeHa Kako peaumMe Bo oBaa ny6aukaumja)

192 Amyyp npomus ®paHuyuja [Amuur v. France], npecyaa o4 25 jyHu 1996, 6p. 19776/92, Maujas u Axmed npomus YHzapuja
[llias and Ahmed v. Hungary], npecyaa Ha foneMI1OT CyACKM COBET 04 21 HOEMBPY 2019, 6p. 47287/15, §248 3.A. u dpyeu
npomus Pycuja [Z.A. and Others v. Russia], npecyaa Ha [01€MWUOT CyACKW COBET OA 21 HOeMBpM 2019, 6p. 61411/15,
61420/15, 61427/15 1 3028/16, §248

193 Cmanes npomus byzapuja [Stanev v. Bulgaria], npecysa Ha fonemMnoT CyACKu COBET 04 17 jaHyapw 2012, 6p. 36760/06, §117

194 3.A. u Opyeu npomus Pycuja [Z.A. and Others v. Russia], npecysa Ha fonemMnoT CyACKU COBET Of 21 HoeMBpy 2019, 6p.

61411/15, 61420/15, 61427/15 1 3028/16, §133
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Ha MepKaTa BO KOHKPETHMOT C/yuaj Ha >anWUTenoT.®> PeneBaHTHW GpakTopu Kou
ce BK/NyYeHM BO OBaa MpoleHka ce TpaeweTo, BUAOT M edekTuTe Ha Mmepkara.'”
KOHTEKCTOT BO KOj Ce nMpe3emMeHn MepKuTe e UCTO Taka 3HayaeH, buaejku nocrojat
BOOOMYAEHW CUTYyaLIMKN BO COBPEMEHOTO OMLITECTBO KOTa 0/} jaBHOCTa b1 MOXeno Aa
Ce oueKyBa Aa NpeTpru orpaHuyyBarba Ha crobofata Ha ABUXKerE K Ha cnoboaata
WAN [ypu W AnwyBaka o4 cnobopaata 3apaav NOWKMPOKa jaBHa Len.'” MaHgemujata
KoBMA-19 ro M3Hece Ha mpejeH NAaH npawareto kora Tpeba Aa buae noeneyeHa
JIMHKWjaTa NoMefy orpaHuuyBarbaTa Ha ABMXKEHETO U NUWYBakbaTa 04 crobosa.

Kou 6uno mepku kou ru 06Bp3yBaat NyfeTo fa OCTaHaT Aoma (Kako wWwTo ce
»,3ACO/IHYBAtbETO®, KAPAHTWMHOT, WTH.) MOXaT Aa MNPeTCTaByBaaT /IMWYBare Of
cnobopa, a He OrpaHnuyBatbe Ha IBMXEHETO. [lypy v MepKUTE KOW Ce MPOeKTUPaHU
Aa ocurypaat 6e3beHOCT 1 3aWTWUTA Ha AuMLeTo unja crobofa e orpaHuyeHa, bu
MOXese Ja MpeTcTaByBaaT AullyBarbe 04 cn1obopa.”® OBaa npoueHka, cenak, Ke
3aBMCK 0 CMNeKTapoT Ha dakTopu WTO MoXaT ga 6uaaT 3emMeHun NpejBuj Bo CeKoj
NMOEANHEYEH CNYYaj.

CypoT Aoc/ejHO NOBTOPYBA Aeka 3aTOUyBareTO BO KyKeH MpWTBOP MpeTCTaByBa
NnwyBare 04 cn060ja.’® 3aApxKyBarbeTo BO COMCTBEHMOT AOM BO YC/0BU Ha

195 lyyapdu npomus Mmasnuja [Guzzardi v. Italy], npecysa o4 6 HoemBpu 1980, 6p. 7367/76, §92 (BKyueHa Kako pesnime BO
oBaa nybaukaunja)

196 Jle Tomaco npomus MUmanuja [De Tommaso v. Italy], npecyaa Ha [0/1€MUOT CyACKM COBET 04 23 pespyapu 2017, 6p.
43395/09, §§ 74-90 (BKNydeHa kako pe3vme BO 0Baa nybaukaumja)

197 OcmuH u Opyau npomus O6eduHemomo Kpasacmso [Austin and Others v. the United Kingdom], npecypa Ha fonemuot
CyACKM COBET 04 15 MapT 2012, 6p. 39692/09, 40713/09 1 41008/09, §59 (BK/y4eHa Kako pe3vMe Bo oBaa nybankauwja)

198 Knauguja u dpyau npomus Mmanuja [Khlaifia and Others v. Italy], npecyaa Ha [01€eMWUOT CYACKM COBET O 15 A€KEMBPU
2016,16483/12,§ 71

199 Buau bysauu npomus Peny6auka Mosndasuja [Buzadiji v. Republic of Moldova], npecyna Ha foneMWOT CYACKU COBET 04
5 jynu 2016, 6p. 23755/07 (BKyueHa kako pe3ume Bo oBaa nybankaumja), kage 6110 OANYUYEHO AeKa ABAECET U YETUPU
UACOBHMOT KyKeH NpWTBOP MPeTCTaByBan AullyBatbe o4 croboaa. Buam ncto Taka u: JlaseHmc npomus JlemoHuja
[Lavents v. Latvia], npecyaa op 28 HoemBpu 2002, 6p. 58442/00, § 63; Hukoso8a npomus Byzapuja (6p.2) [Nikolova
v. Bulgaria (no. 2)], npecyna op 30 centemBpu 2004, 6p. 40896/98, § 60; Jeaujopéu npomus AnbaHuja [Delijorgji v.
Albania], npecyaa oa 28 anpun 2015, 6p. 6858/11, § 75; 1 u3jaBaTa Ha rpynata ekcneptu Ha ObeauHeTUTe HauWuW 3a
apbuTpapHo aulyBakbe 04 C106OAA Koja racu: ,Bosedysamemo Ha 3ado/iumeneH KapaHMuH, 0d Koj Auyemo
He Moxce 0a u3sese 00 Koja 6us0 NpUYUHA, BO KOHMEKCM HA jasHO-30pascmaeHa BoHpedHa cocmojba e de facto
Nuwysare 00 cn10600a“ https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=25876&LangID=E
,KOBWNA-19 He e M3roBop 3a MPOTUB3AKOHWTO AMWYyBatbe Of CN06OAA- rpyna ekcneptn Ha OH 3a apbutpapHo
nwyBare oa croboaa [COVID-19 is not an excuse for unlawful deprivation of liberty - UN expert group on arbitrary

detention]* Bucok komecap Ha ObeanHeTuTe HaumMm 3a yoBekoBM npasa [United Nations Human Rights Officer of the
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KapaHTWH UK ,,3aLWTUTEH OKAIOM KOTa Ha INLLETO He My CE [I03BO/TYBA Aa O HaNyLTy
[AOMOT 1M0j] HUKAKBM OKOJIHOCTM, NOPajM TOa MOXE Aa NMPeTCTaByBa NULIYyBatbe Of
cnobopa. Of apyra ctpaHa, CyfoT MMa KOHCTaTMPaHO AeKa 3aTOUYBaHETO BO JOMOT
Ha HeKoe nLie, OCBEH BO C/lydaj Ha HyXAa, NoMefy 22 4acoT W 6 4YacoT He MpeTCTaByBa
NnWwyBatbe Of C10604a,%°° HUTY, NaK, 12-4aCOBHMOT MOSMLMCKU Yac Mpeky AeH,
KOMOWHMPAH CO MONMLMCKI YaC NPeKy LIeSIMOT BUKEH/ BO Nepunos o4 16 Mecewn. >

OTTyKa, MEpKUTE Ha ‘OCTaHyBake AOMA’, KOM HAMETHYBAaT MOJNLMCKM Yac U
TM OrpaHnYyBaaT NyfeTo BO HUBHWTE AOMOBKM CaMO BO TEKOT Ha OAPEAEHU CaaTut
ylTe noMasky Moxat Aga 6upat auwysare of cnoboga. MefyToa, HEBO3IMOXHO €
Aa ce vB/eye HeABOCMUC/IEH 3aK/yYOK 33 OBA Mpallakbe Ha ancTpakTeH HauuH, be3
LeNOCHO CorneflyBatbe Ha KOHKPeTHMUTE GakTh Ha CAyyajoT.?*? Kako MepofaBHu
dbakTopu ce ondaTeHu:

i) OMCEroT Ha MPUYMHN 3apaAn KOU Ha INLETO MY € J03BOJIEHO Ad IO HaNyLWTK
HEroBMOT AI0M;

ii) OMCeroT BO KOj OrpaHuuyBarbata My [j03BO/IyBAaT Ha /IMLETO [la 3a/IpXMK
HEeKaKBa C/IMYHOCT CO HETOBMOT XWNBOT HAZIBOP 0/ MECTOTO BO KOE ,,0CTaHAN0
aoma‘;

ii)  panu uma uenocHa 3abpaHa 3a NpremM Ha NoCeTUTeNN;> 3

iv)  CTEneHoT BO KOj Ha /IMLETO My € [03BO/JIEHO Aa OCTBApYBa COLMjaseH
KOHTaKT;

v) CTENEHOT Ha HA/A30p MOA KOj Ce CNPOBEeAYBaaT yC/I0BUTE U

Vi) CTporocta Ha Ka3HaTa koja Ce M3peKyBa BO C/lyuaj Ha MpeKpLIoK.

Kora Ha nyfeTo um ce A03BONYBA fa ro HanywTaT AOMOT CaMO efjeH Yac AHEBHO,
Ha MpUMep, T0a € OYUTNeAHO NOPECTPUKTUBHO OTKOAKY HOKHMOT MOAULMCKM Yac,
33 koj Oele KOHCTAaTMPaHO AeKa MPeTCTaByBa OrpaHUUyBatbe Ha [BUXKEHETO, HO
He e nnwyBarbe of ¢10604a.2°* Ho, YCI0BUTE Ha ,,0CTaHYBaHETO AOMa“ BKAyUyBaaT

High Commissioner], 8 maj 2020.

200 /Jle Tomaco npomus Mmanuja [De Tommaso v Italy], npecyaa Ha fonemnoT CyAcku COBET 04 23 peBpyapw 2017, 6p.
43395/09 (BKNydeHa Kako pe3ime Bo oaa nybankaumja)

201 TpujoHuc npomus /lumsauja [Trijonis v. Lithuania], oanyka 3a 4ONYWTEHOCT 04 15 AeKeMBpU 2005, 6p. 2333/02

202 Cnopep TectoT ,[yyapdu“ oBoj 3aky4OK cenak Ke 3aBUCK Of KOHKPETHWUTE OKONHOCTW Ha C/y4ajoT W Of CTENeHOT
jaumnHarta (MIHTeH3UTETOT) Ha MepKaTa.

203 Tyyapdu npomus manuja[ Guzzardi v. Italy], npecyaa Ha naeHapHnoT Cya Of 6 HoemBpy 1980, 6p. 7367/76; Hada
npomus LWsajyapuja [Nada v. Switzerland], npecysa Ha fo1eMUOT CyACKU COBET 04 12 centemMBpu 2012, 6p. 10593/08
(BrA1YyueHa Kako pe3ime BO oBaa nybamKauuja)

204 Buau Je Tomaco npomus Vimanuja [De Tommaso v. Italy], npecyaa Ha fonemMnoT CyACKn CoBeT 04 23 GeBpyapu 2017, 6p.
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WCKIyYouM Kora Ha JyfeTo MM ce [03BOJYBA Aa WM MCMa3apaT OCHOBHUTE
HeonxoaHu paboTu, Aa ro nocetaT CeMejcTBOTO (MAaKO Ha CouMjanHa AWUCTaHLA) 1
fia npasat Gpu3nukmn Bexbu, 3a KoM NCKIy4oUM e MOMAJIKY BEPOjaTHO [ieka MOXaT Aa
npeTCcTaByBaaT nLyBatrbe 04 c1060za.

Lienmpu 3a npuem, udenmudgukayuja uau pecucmpayuja Ha MuzpaHmu

MepkuTe Kou ce BOBEAEHW 33 A3 Ce OrpaHuuM ABMXKEHETO KaKO OArOBOP Ha
naHaemujata KoBmAa-19 MCTO Taka ondaTtuja M MACOBHO 3aApXyBare Ha NyfeTo
BO LEHTPM 33 MPMBPEMEHO 3a/pXKyBakbe, MpW LWTO Tue Oea CrpeyeHu fJa rw
HanywTaT 0BME NPOCTOPM.2°> Cy[OT MPETXOAHO YTBPAM AeKa AOAT0TO 33ApXKyBakbe
BO aepOAPOMCKMTE TPAH3UTHU 30HW AOAEKA Ce Yeka UCXOAOT O NOCTankuTe no
6aparbaTa 3a a3 NpeTcTaByBaso AulyBarbe 04 106043 BO CMUCAA HA 3HAUEHETO
Ha U/NeHOT 5,2°° foaeka NPecTojoT BO TPAH3WTHA 30HA Ha KOMHEHaTa rpaHula He

43395/09, (BKNydeHa Kako pe3nme BO 0Baa nybaMKaLmMja) U MCTO Taka BIUAW ja AUCKYCWjaTa 3a 0BOj NPeAMET BO Aen0T
3a u/ieH 2 o NMpoTokonoT 6p.4 (Mpaso Ha c10604a Ha ABUXKErbE, BKAYUYBAjKM O 1 NPABOTO Aa Ce HAMyWTU 1 Aa ce
B/l€3€ BO COMCTBEHATA 3eMja) BO pamMKuTe Ha 0Baa mybauKaumja.

205 Ha npumep, Bo BoCHa, Ha 16 MapT 2020 rOAKMHA, OA CTPaHa Ha KpU3HWOT WwTab Ha MUHWMCTEPCTBOTO 3a 34PaBCTBO, TPYA
1 COLMjaNHa NOAUTMKA Ha YHCKO-CAHCKMOT KaHTOH (YCK) belue HapeAeHO ,Ues0CHO 02paHUYyBakbe HA OBUXEHEMO
Ha MuzpaHmume Hadsop 00 npuspemeHume uyeHmpu*, euan https://balkaninsight.com/2020/04/09/movement-
ban-worsens-migrants-plight-in-serbia-bosnia/ ,3abpaHata 3a Asuxere ja BaowWM coctoj6ata CO MUrPaHTUTE BO
Cpbwja, bocHa [Movement Ban Worsens Migrants’ Plight in Serbia, Bosnia]®, o 1.Jepemuk [I.Jeremic], M. CTojaHoBMK
[M.Stojanovic] u A.Bnagucasmesuni [AVladisavljevic], Balkan Insight, 9 anpun 2020; Bo Cpbuja npornacysareto
Ha BOHpeAHaTa cocToj6a ro BKIyYn 1 Toa Ha GeranuyuTe U MUrpaHTUTE Aa He UM Buae A03BONEHO A3 M3/eryBaar
O\ TPAH3UTHNTE LIEHTPW 1 LEHTPUTE 3a a3W, OCBEH ako Toa e 3a Aa 6apaaT MeAMLMHCKA Hera Wan Co cneLujanHo
opobpeHve. Buan wncto Taka https://www.srbija.gov.rs/vest/en/154373/preventive-measures-in-migrant-camps-
yield-results.php ,MpeBeHTUBHUTE MepKM BO MUrPaHTCKWTE KaMMOBW AaBaaT pe3yaTaTu [Preventative measures
in migrant camps yield results]“ W3secTyBare o4 Bnaga Ha Penybauka Cpbuja, 16 anpun 2020. 3abpaHata 6una
060CTpaHa, Taka WTO HATY MHO3MHCTBOTO Of BPabOTEHWUTE BO OPraHW3aLMuTe 3a YOBEKOBW NpaBa W HEBAAAUHUTE
OPraHM3aLuu He MoXene fa Bae3aT Bo 06jekTuTe. Bo C/yyaj oApeAeHO uLe Aa yCneeno Aa ro HanywTin kamnot 6e3
opobpeHue, NoCToeN pU3NK Of MPEKPLIOYHA WA KPUBMYHA OATOBOPHOCT. Buan https://www.aminitiative.org/wp-
content/uploads/2020/04/Li%C5%A1enje-slobode-izbeglica-tra%C5%BEilaca-azila-i-migranata-u-Republici-Srbiji-
u-vreme-vanrednog-stanja_final.pdf ,/inwysarbeto oa cnoboaa Ha beranuute, 6apaTtennTe Ha a3un U MUTPaHTUTE
B0 Peny6/1Kka Cpbuja HM3 MEPKM HA OTPaHNUyBatbe U MePKI Ha OTCTanyBakbe O YOBEKOBUTE U MALMHCKUTE NpaBa
[IOHEeCeHN MOA 3akpuna Ha BOHpeaHaTa cocTojba [Lisenje slobode izbeglica, traZilaca azila i migranata u Republici
Srbiji kroz mere ograni¢enja i mere odstupanja od ljudskih i manjinskih prava donetih pod okriljem vanrednog
stanja)®, oa H.Kosauesuk [N. Kovacevic], A1 Initiative.

206 3.A. u Opyeu npomus Pycuja [Z.A. and Others v. Russia], npecysa Ha fon1emMnoT CyACKU COBET OA 21 HoeMBpy 2019, 6p.

61411/15, 61420/15, 61427/15 1 3028/16
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e nuwysarbe, buaejkN Xanutennute MmMane MOXHOCT Aa CU 3aMuHaT.2” OTTyka,
M 33a[pXyBareTo BO LEeHTap 3a npuem, upeHTudwkaumja uam perucrpaumja Ha
MWUTPaHTX Ke MpeTcTaByBa AulyBarbe of 106043, AOKOJKY HEMAa MOXHOCT 3a
HanylwTake Ha LeHTapoT.>*® TakBOTO 3a/ipXKyBatbe MOXe Aa MOKPEHe W npalarba no
UNIEHOT 3, KaKo LWTO Ce AMCKYTMPa M BO AE/O0T 33 UieH 3 (3aWTnTa 04 HEYOBEUKO W
Aerpaanpayko noctanysarbe (MUrpaHTM 1 6apatenn Ha asui), a ocobeHo Bo AesnoT
,LeHmpu 3a npuem, udeHmudgukayuja uau peeucmpayuja Ha Mu2paHmu® of 0Baa
nybankaumja.

6. l03BONI€HMN UCKYUOLH
BTOpl/IOT Aen oA YNeHoT 5 CTaB 1 npeasnayea:

,Hukoj He moxce 0a 6ude suweH 00 Hezoeama c/n0600d, 0CBEH BO
C/1eQHUBE CAYYau U 8O CO21ACHOCM CO NOCMANKA NPONUWAHA CO 3AKOH:

(a) 3akoHumo suwysare 00 10600 Ha /uuye B8P3 OCHOBA Ha
ocydumesiHa npecyda Ha HadsexeH cyo;

(6) 3akoHUMO ancerse uau auWysare 00 c10600a Ha Auye 3apadu
Henocmanysare NO 3aKoHUMA cydcka 00Ayka uau 3a 0ad ce ocuzypa
UCNO/IHYBAkbe HA HeKoja 068pCKa NPONUWAHA CO 3aKOH;

(8) 3akoHUMO ancerve uu AUWYBArE 00 C10600a Ha AULe CNPoBedeHO
€0 Yes 3apadu He2080 u3BedyBarbe Nped HadiexeH CyOCKU 0p2aH nopadu
pa3yMHo COMHeHUe 0eka Cmopu/10 KpUBUYHO de0 UAU K02a mod pa3yMHO
e cMema 3a Heonxo0HO 3a 0a ce cnpeyu U3spulysare Ha KpusUYHO 0es10
uau 6e2cmso omkako des10mo 6uU0 U3BPUWEHO;

207 Wnauja3 u Axmed npomus YHzapuja [llias and Ahmed v. Hungary], npecysa Ha fonemnoT CyACKU COBET OA 21 HOEMBPY
2019, 6p. 47287/15

208 Buan L.P. u Opyeu npomus lpyuja [J.R. and Others v. Greece], npecyaa oA 25 jaHyapw 2018, 6p. 22696/16, wTo ce
OfHECYBa/ia HA MUTPAHTM CMeCTeHM Bo 06jekToT Buan ,hotspot” (LeHTap 3a npuem, naeHTUdMKaLMja 1 perncTpaumja
Ha MUrpaHTK). Moc/e efeH Meceli, yCTaHOBATa CTaHaNa MONYOTBOPEHA U Ha XaauTeante MM 6U0 [O3BONEHO Ad
13/1eryBaat HaABop npeky AeH. CyAoT CMeTan feka Kaautenute 6une AnleHn o HUBHATA 106043 BO CMUCAA Ha
3HaUEHETO Ha YIEHOT 5 BO TEKOT Ha NPBMOT Mecel| 0 HUBHWOT NPeCToj BO YCTaHOBATa, HO Aeka Te 6uae NoaNOXKeHN
CaMO Ha OrpaHNUyBatbe Ha IBUKEHETO, HO HE U Ha INLLYBakbe 04 (106043, LITOM YCTaHOBATA CTaHaNa Mo/yOTBOPEHa;
3.A. u Opyeu npomus Pycuja [Z.A. and Others v. Russia], npecysa Ha fonemMnoT CyACKU COBET Of 21 HoeMBpU 2019, 6p.

61411/15, 61420/15, 61427/15 1 3028/16
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(@) nuwysare 00 cn10600a HA MasnonemHO Auye BP3 OCHOBA HA
3aKoHUMa 00/1yka 3apadu BocnumeH Had30p UAU AuWysarke 00 ¢10600a
O Uyes13apadu He2080 NpusedyBarbe Nped HadiexeH CydckU opeaH;

(0) 3akoHUMO AuwWyBare 00 €10600a HA AUUA 3dpadu cnpedysarse Ha
Wwiuperbe Ha 3apasHu 604ecmu, Kako U 3aKoHUMO AullyBaree 00 ¢10600a Ha
JywesHo 60/1HU 1UYa, asKOX0AUYapu Uau 3asUCHULU 00 Opo2a UAU CKUMHUUU;

(¢) 3akoHUMO ancere uau Auwysare 00 c10600a Ha Auye 3a 0d
ce cnpeyu He2080 HEOBAACMEHO B/e2yBArbe 8O 3eMjaMaA UAU HA Auue
npomus Koe 6us0 npesemeHo dejcmaue 80 HACOKa Ha denopmayuja unu
ekcmpaduyuja.”

3a fa buae BO COMIaCHOCT CO UNEHOT 5, IMWYBAHETO Ha AnLeTo oA cnoboja
Tpeba Aa noTnagHe Noj HeKoj oA UckayyouuTe HabpoeHu norope. CyaoT BO NoBeKe
HaBpaTK MMa HarnaceHo eka AncTaTa Ha UCKAYYoLM Of npe3ymMLmjaTa Ha HEBUHOCT
HaBeZeHW BO UYNEHOT 5 CTaB 1 € LeNOCHO UCUPMHA.2* [J03BOSIEHWUTE UCK/YUYOLMN Ce
TO/IKYBaHM MOTECHO, WTO 3HAUM AeKa YNeHOT 5 He [03BOJIYBa MOWMPOK CrekTap Ha
onpaeayBatba KOM MOXaT ja b1aaT 403BONEHM Criopes YNeHoBMTe 8-11. UNeHOT 5 CTaB
1(n) e HajpeneBaHTHMOT UCKAYYOK BO KOHTEKCT Ha naHaeMujaTa Kosna-19.

3akoHUmo Auwysare 0d c10600a Ha Auya 3apadu cnpeyysdrwe HA WUpPee Ha
3apasHu 6onecmu

YneHoT 5 cTaB 1 (4) AaBa OBAACTyBatbe 33 ,30KOHUMO /AUWYBAHe 00 ¢10600d HA
UYad 3apadu cnpeyysarbe Ha Wupere Ha 3apasHu 6osecmu®. Tve NoeANHLM MOXe A3
MpeTcTaByBaaT OMacHOCT 3a jaBHaTa 6e36eaHOCT, HO UCTO Taka MOXe Aa Ce CyuYn W
HVWBHUTE COMCTBEHW MHTEPECU [a W3MCKYBaaT AullyBare of cnobopa.® MefyToa,
NnwyBareTo of cnobosa cnopes oBaa ofpeada e 403BOEHO CAMO Kako NocaeHo
CpencTBo KOH koe Tpeba fa ce npuberHe, oTkako bune 3eMeHu npeasuz NOManky
CYPOBM MepKM 3a fja Ce Cnpeyn Wwupereto Ha 6onecta n 610 KOHCTaTMPaHO Aeka
Tve 6Bune HeJOBO/IHM 3a Aa Ce 3auyBa jaBHWOT MHTepec."

209 ®poky npomus Anbanuja [Frroku v. Albania], npecyna oa 18 centemepw 2018, 6p. 47403/15, §52, UCTO Taka BUAM W
PoomaH npomus beszuja [Rooman v. Belgium], npecyaa Ha lo1eM1OT CyACKM COBET 04 31 jaHyapu 2019, 6p. 18052/11, §
190, 1 pedepeHUMTE BO HEa

210 EHxopH npomus LUgedcka [Enhorn v. Sweden], npecyaa og 25 jaHyapu 2005, 6p. 56529/00, §43 (BkayueHa Kako pe3vume
BO 0Baa nybamKauuja)

21 EHxopH npomus LUgedcka [Enhorn v. Sweden], npecyaa o4 25 jaHyapu 2005, 6p. 56529/00, §44 (BKN1ydeHa Kako pesnme

BO 0Baa Myb/mMKaLmja)
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Ce nokaxasio Aeka KoBna-19 e 3apasHa 60/1eCT, Koja e onacHa 3a jaBHOTO 3pasje v
6e3befHOCTa, WTO 3HAUM AeKa Moxe Aa 6uze 3aKOHWUTO MO UNeHOT 5 CTaB 1(a) ApxasuTe
[a HanoXyBaaT JMLLYBakba 04 100043 33 f1a Ce CNpeUn Hej3MHOTO Wipekbe. MefyToa,
Ap>xasuTe Tpeba fla MOXaT f1a AEMOHCTPUPAaT eka TakBUTe Mepku Gusie YCBOEHU Kako
KpajHO CpeacTBO, OTKako bwie pasriedaHn Apyrute onuun v 6UN0 3akayyeHo feka
WMperbeTo Ha KOBMA-19 He MOXeN0 fa O1Ae KOHTPOAIMPAHO NOA NOMasIKy PECTPUKTUBHM
YC/I0BW. Ha npumep, ako NyfeTo ce CTaBeHW BO KapaHTUHCKM ycioBu 6e3 [o3Bo/1a
[a TO HamywTaT HUBHMOT JOM MpW KakBa 6W10 OKONHOCT. [lpxasuTe Tpeba fa buaar
BO COCTOj6a Aa M3HecaT 0Ka3mn 30WTO HUM He MOXeNo fa UM buje [03B0ONEHO Aa o
HanywWwTaT HUBHMOT JOM CeKOj fieH BO OfipeAieH BpPeMeHCKM Nepuog, Noj U3BECHU YCI10BM,
KaKo LWTO €, Ha MPUMep, HOCEHETO Macka W APXKEHETO HacTpaHa Of 0CTaHaTUTE. MOXHO
e ApyruTe CoNyumum Aa He ce CMeTasle 3a OAPX/MBU, HO ApXKaBuTe MopaaTt Aa 6uaat Bo
cocTojba 6apeM fia AafaT NpUUMHM 33 Toa KOM ke B1AaT NoTKpeneHu co oKa3u.

Osa baparbe e 0cobeHO MOroAHO BO KOHTEKCT HA TPETMAHOT Ha MUrpaHTUTE W
3aTBOpeHWLMTE. HeKOU Ap>KaBy NpefBuae/e NMPOAO/KEHN 3aTBOPCKM Ka3HU BO HUBHUTE
13BeCTyBakba 3a OTCTaNyBatbaTa (Aeporayumte) 4o CoeToT Ha EBpona Kako OATOBOP Ha
naHgemujata Kosua -19. TakeuTe Npofo/xyBatba Tpeba Aa 6ugaT onpaeaaHu CoracHo
UNeHOT 5 CTaB 1 (), HAMeCTo Mo YNeHOT 5 CTaB 1 (a) (3akoHUMO Auwysarke 00 ¢10600a
Ha /uye B8P3 OCHOBA HA OCyOUMe/nHA npecyda Ha HadsexeH cyd), buaejkn uctute He
6u 6une nosp3aHu co npeobuTHaTa KasHa. OCBEH aKO 3aTBOPEHWMKOT Ce TecTupan
W U371€T0/1 NO3NTMBEH Ha KOBMA-19, TELWIKO € Aa Ce BUAM Kako MOXe fa Ce TBpAMW feka
NPOAO/KYBAkbETO Ha HeroBaTa KaszHa OM MpeTCTaByBaso HajMajKy PecTPUKTUBHO
CpeAcTBO 3a CrpeuyBatbe Ha WMperbeTo Ha KoBWA-19. YwTe noseke, 6una mn3paseHa
3arpuXXeHOCT 0Ko/ly ynoTpebaTa Ha NpUTBOPOT Kako BOOBMUaeH Or0BOp Ha MHdeKLMjaTa
BHaTpe BO PaMKUTE HAa MUrPaHTCKUTE U Geranckute 3aefHMULUM, HAMECTO Kako KpajHa
MepKa, Ha MpUMep, Kora MUrpaHTUTE 13BECTyBasle Aeka Ou/ie CTaBaHW BO KapaHTWH BO
NPUTBOPCKM LIEHTPY MOPaAM 3arpyxeHOCTa 33 HMBHATA ‘CaMOAMCLMMAMHA’ CO Len fa
O1AaT NCMOHETH YCI0BUTE 33 Camou3oaalmja.?? OBKe puU3nLM 1 U310XKyBane Nyfeto
Ha HaTaMOLWHW NOBpeAN, HAMECTO Aa o 3alTUTaT HUBHOTO 3,qpaBje.

B. 3aLUTUTHU rapaHLUUU 04 Y/Z1IEHOT 5

[ypu 1 Kora e yTBpAieHO fieka aunlyBareto of crobopa 6uno ogobpero cnopep
YNEHOT 5 CTaB 1 (,q), TOa TPEGB MCTO Taka Aa buae Bo CKaaf CO 3aWTUTHUTE rapaHuyunmn
M3NI0XXEHW BO YNEHOT 5. Cnopes Y/ieH 5 CTaBs 1, NILYBAHETO 04 cnoﬁoaa Tpe6a aa
212 Buan https://www.borderviolence.eu/wp-content/uploads/COVID-19-Report.pdf ,Cneunjanen u3sewraj: KOBWUA-19 n

rPaHWNUHOTO HacKACTBO Ao/K GankaHckaTa pyTa [Special Report: COVID-19 and Border Violence Along the Balkan Route]*,

3BeLwTaj Ha MpedxaTa 3a c/iefierbe Ha rpaHNYHOTO HacuAacTBo [Border Violence Monitoring Network], 8 anpua 2020

88


https://www.borderviolence.eu/wp-content/uploads/COVID-19-Report.pdf

KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

Ouje BO COrNACcHOCT CO NOCTanKa NpOMuUWaHa co 3aKOH W CamMOTO /INLYBakbe MOpa
Aa buge 3akoHuTo. 3a fa buae ,.B0 COMMACHOCT CO MOCTanNKa MponuiiaHa co 3akoH*
koe 6uno nnwysarbe o4 cnoboga mMopa Aa brae BO COMMACHOCT CO HAUWMOHANHOTO
NpaBo”® v CO [ipYruTe BAXEUKN MefYHAPOAHU NPaBHM CTaHAAPAK, ™ @ HALMOHANHOTO
npaeo Tpeba camo no cebe aa buae ycornaceHo co KoHBeHLWjaTa, BKAYUUTENHO U
CO ONWTWTE Hauyesna KoW Ce W3PA3eHN WAW KOW WMMNIAWULMUTHO MPOU3NETYBAAT Of
Hea.”® OBMe Hayena rn ondakaat BJajeeHeTo Ha NpaBoTo, NPaBHaTa CUTYPHOCT W
3awWTmTaTa o4 apoUTPapHOCT. PECTPUKTUBHWTE MEPKYM KO cnafaaT BHaTpe BO paMKuTe
Ha UNeHOT 5 YCBOEHMW KaKo OATOBOP Ha maHgemujaTa KoBupa-19 Tpeba McTo Taka ja
6npaT 0f00peHN N MMNAEMEHTUPAHU BO MOCTaNKa Koja e ycornaceHa co BaXxeukute
HALWMOHAIHW NPABHWN HOPMU U CO 3aKOHUTE U NOA3AKOHCKUTE aKTW KOWU Ce MPOMUCHO
AOHECEHMN.

lpasHa cu2ypHocm

BaXXHO € YC/I0BMTE Ha /INLYBaHETO 0 ¢1060/1a COMMACHO HALMOHAHOTO MpPaBo
Aa 6uaat jacHo AedUHUPaHM 1 3aKOHOT Aa buae NpUMeHNB BO HEropaTa NpuMeHa.
3akoHOT Tpeba Aa 6uae [OBOAHO Npeuu3eH 3a 4a My OBO3MOXMW Ha MOEAWHELOT,
aKo e Toa noTpebHO CO MpaBeH COBET, a M MPeABMAN BO Mepa KOja € pasymMHa BO
OKOJIHOCTUTE Ha C/ly4yajoT MocaeanLmMTe KoM AafieHO fejCTBUE MOXE Aa 1 MoBaeye
co cebe.”® Ha npumep, Tpeba Aa MMma jacHO 0fipeAeHN YC0BU U BPEMEHCKM POKOBM
Kora nuueto Tpeba fa 6uae BO KapaHTWUH U KOIKY A0OATO, Taka WTo Auueto aa buge
L|€/IOCHO CBECHO 33 OKO/THOCTITE BO KOW O Hero Moxe Aa buae nobapaHo aa octaHe
[0Ma, Kora T0a KOHEYHO Ke MOXe Aa ro HanywTu HeroBuoT AOM, Aav UMa KaKBU
OUN0 NPUYMHYM 3apaZv KOU YCNOBUTE KOU ja OrpaHuUuyBaaT Heropata cnoboaa moxat
Aa 61aaT NpoA0/XEHN U [OKO/IKY € TOa Taka, KOAKY A0ATO.

Hema ap6umpapHocm

KakBo 6uno nuwysare of cnobopa wto e apbutpapHo He Moxe Aa buge Bo
CKNaZA CO YNEeHOT 5 CTaB 1. MOMMOT ,apOUTPapHOCT® 04 UNIEHOT 5 CTaB 1 Ce npoTera
Ha/ HeycornaceHoCTa Co HaLMOHANHOTO NpaBo, Taka WTO AuwWYyBakbeTo o4 croboga
61 Moxeno Aa 6uzie 3aKOHUTO BO CMUCAA Ha IOMALWHOTO NpaBo, HO cenak Aa buae

213 MoopeH npomus lfepmaruja [Mooren v. Germany], npecyaa Ha foneMWOT CyaCKu COBET OA 9 jyaun 2009, 6p. 11364/03, § 72
214 Mumposuk npomus Cp6uja [Mitrovic v. Serbia], npecyaa o 21 MapT 2017, 6p. 52142/12, §40
215 buzosuk npomus LipHa lopa [Bigovic v. Montenegro], npecyfa o4 5 MapT 2019, 6p. 48343/16, §§181-182; LapaHosuk

npomus LipHa lopa [Saranovié v. Montenegro], npecyaa o 19 MapT 2019, 6p. 31775/16, §69

216 JApazuH npomus Xpsamcka [Dragin v. Croatia], npecyaa of 24 jynu 2014, 6p. 75068/12, §90
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apbuTpapHo 1 co Toa cNpoTMBHO Ha KoHBeHUwWjaTa.?” /inwysareTo o4 cnoboga Ke
ce cMeTa 32 apbuTpapHO Kora He NOCTOM COOAHOC NMOMeFy OCHOBOT 33 03BO/IEHOTO
AnlyBatbe 04 106043 M MECTOTO W YCIIOBWUTE Ha /AMLYBakeTo,”® a BO BpCKa CO
uneHot 5 cras 1(6), (r) v (a), kora aMwyeareTo oa croboaa He 610 HEONXOAHO 33 A
e NoCTUrHe nckaxaHata uen.?” Co uen kou 6uno auiysarsa of c10604a HanoXeHM
Kako peaklmja Ha NaHAemujaTa fa ro UCMo/HaT OBOj YC/I0B, ke MOPa Aa Ce JoKaxe
A€eKa Tve NOMOTHae Aa Ce CNpeun WupereTo Ha Koena-19.

MpuyuHu

OTCYCTBOTO MU HEAOCTUTOT HA MPUUYMNHK € efleH Of e/IEMEHTUTE KOW Ce 3EMEHM
npeaBuA o4 CTpaHa Ha CyfoT Kora ce MpoLeHyBa 3aKOHWTOCTa Ha /NULWYBAHETO
04 cno60ja.’® YneHoT 5 CTaB 2 WCTO Taka COAPXMU efjHa eNemMeHTapHa 3alWTuUTHa
rapaHumja aeka Kkoe 6110 AnLe WTO € yanceHo Mopa [ 3Hae 30WTOo Toa 6110 AnLEHO
oA HeroBata cnoboga. Jinueto mopa Aa buge uHGOpMUpaHO 3a OUTHUTE GaKTUUKK
W MPaBHM OCHOBYW 33 /NIMWYBAHETO OA Herosata c10604a Ha €[HOCTABEH, NANYKK
jasuk wTo Toa Ke ro pasbepe.?* baparata 3a npesos Tpeba fa 6uaat dopmyanpanm
nesaHTHO W Npeumn3HOo of CTpaHa Ha BaacTuTe.?? Mopaam Toa, ApXasuTe Tpeba aa
npesemaT MepKU 3a [la OCMUTypaaT Aeka TVE Ha jaCeH 1 pejOBEH HAUMH 1 NpeHecyBaaTt
Ha OMwTaTa jaBHOCT jacHW v axypupaHu uHdopmaumnu 3a Toa Koj Tpeba Aa octaHe
BO KapaHTWH WM NOJ 3awWwTuTa 1 30WTo e noTpebHo Aa ce cTopu Toa. Toa MoXe Aa
ondaTn 1 NpeHecyBarbe Npeky TeNeBK3nja UAKM Pagno Uan ncnpakare Ha NUcMa u
6powypu nau netoun (MpeBeAeHm Ha ja3nuLuTe KoM Ce ToBOpaT BO NOApayjata BO KOU
TWe Ce ncnopaydysaar).’s

217 KpeaHea npomus PomaHuja [Creangd v. Romania], npecysa Ha fonemMnoT CyACKW COBET 04 23 deBpyapu 2012, 6p.
29226/03, § 84; Cebasb npoTue XpBatcka [Sebalj v. Croatia), npecysa oA 28 jyHu 2011, 6p. 4429/09, §188

218 Xayuk u Cyauk npomus bocHa u XepyezosuHa [HadZic and Sulji¢ v. Bosnia and Herzegovina], npecyaa o 7 jyHu 2011,
6p. 39446/06 and 33849/08, §41

219 Xayumejauk u Opyau npomus bocHa u XepyezosuHa [HadZimejlic and Others v. Bosnia and Herzegovina], npecysa o4 3
HOEMBpU 2015, 6p. 3427/13, 74569/13 v 7157/14, §852-59

220 C., B. u A. npomus JlaHcka [S., V. and A. v. Denmark], npecyaa Ha foNeM1OT CyACKU COBET O/ 22 OKTOMBpU 2018, 6p.
35553/12, 36678/12 1 36711/12, §92

221 BenuHos npomus Peny6auka MakedoHuja [Velinov v. the Former Yugoslav Republic of Macedonia], npecyaa og 19
cenTemBpu 2013, 6p. 16880/08, §63

222 LWamajes u dpyau npomus Ipy3uja u Pycuja [Shamayev and Others v. Georgia and Russia], npecyaa oA 12 anpua 2005,
6p. 36378/02, §425

223 Byaw ja kpeaumjaTta Ha A3uckata Mpexa Ha bu-bu-Cu [BBC Asian Network] Ha cepuja BUAEO CHUMKM Ha ceaym
Pa3NIMUHK jyXXHOA3UCKM ja3nLn, BO Kou ce 06jacHyBa WTo e KoBWUA-19 1 Ha KOj HauMH NyfeTo MoXaT fAa ce 3awTutat

cebecn BO Hacoka Ha Toa Aa ro 33¢aTaT WWPEHETO Ha ﬂ,eSMHd}OPMaLlVIVI BO TEKOT Ha Kpu3aTta CO KOpOHa BMpYCOT
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Bp30 npeucnumysatre Ha Auwlysarwemo 00 ca10600a
YNeHoT 5 CTaB 4 racu:

,CeKoj Koj e auweH 00 He2o8ama c10600a O ancekbe UAU NPUMBOPAtbe
Ke UMa npago 0a NOKpeHe NOCMAnka 8o Koja UmHo U 00 CMpAHa Ha cyd
Ke 6ude 00/1yyeHo 3a 3dKOHUMOCMA HA He2080MO AuUlyBarbe U Ke bude
HA/N04(eHO He2080 NyWMarke Ha c10600a ako AuWysdaremo 0d c10600a
6us0 He3akoHUMo.“

CornacHo oBaa ogapeaba, NyfeTo Kou ce BO MpUTBOP, 0AHOCHO LeHN of cioboaa
“MaaT npaBo aKTMBHO Aa 6apaaT CyAcKO MPenCnuTyBarbe Ha HUBHWOT MPUTBOP,
OAIHOCHO NMLYBakbeTo 0f coboaa 6e3 ores Ha NPUUUHWTE Nopaan Kou Tue Bune
NPUTBOPEHM, OAHOCHO NUIIEHN 04 C1060Aa BP3 OCHOBA Ha U1eHOT 5 cTaB 1 (a)-(f).2*
Kako pakTopu Kou ce KOpPWCTAT 33 Aa ce yTBpAM Aaau oanykata buna 6p3a nam He
ce ondaTteHn: C/I0OKEHOCTA Ha MOCTANKaTa;, OAHECYBAareTO Kako Ha BAACTUTE, Taka
W Ha NOEAMHELOT; KOj MHTEPEC Ha noeauHeloT 6un 3acerHat u nocebHoCTMTE Ha
[IOMaliHaTa nocTanka. MoXxar fja ce jaBaT onpe/e/sieHu npaiiarba no osaa oapeaba Bo
KOHTEKCT Ha NpUTBOPOT, bnaejkn naHaemmnjata Kosna-19 npeanssmka 0410xyBara n
MPEKUHN BO PeJOBHUTE CYACKM MOCTAMKM WTO MOXE Aa [OBE/E 40 MOBPe/a Ha 0Baa
oapenba. 3a oBa nofeTasHo cTaHa 360p BO AenoT 3a uieH 6 (MpaBo Ha NPaBUYHO
Cyaerbe) of oBaa nybavkauuja.

1 [la NOMOrHaT NopakuTe 3a jaBHOTO 3paBje Aa CTUrHAT A0 WTO e MOXHO nowupoka nybauka: https://www.bbc.
co.uk/mediacentre/latestnews/2020/asian-network-advice-videos ,A3uckata mpexa Ha Bu-bu-Cv objaBysa BuAeo
CHUMKWN CO COBETW 33 KOPOHA BMPYCOT Ha jY>KHOA3NUCKMUTE jasuLUM 33 Aa MM MOMOTHE Ha OHWE YKj NPB ja3uK He e
aHrncknoT [BBC Asian Network publishes coronavirus advices videos in South Asian languages to help those whose
first language is not English]“, BBC Media Centre, 30 anpun 2020.

224 Yosuk npomus bocHa u XepyezosuHa [Covi¢ v. Bosnia and Herzegovina], npecyaa o4 3 0KToMBpy 2017, 6p. 61287/12, §29
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5. YUneH 2 oa Mpotokonot 6p. 4 — Mpaeo
Ha cnobopa Ha ABUXKeHE, BK/yUYBajKH
ro U NPaBoOTO Aa Ce HaNyLWITHU U Aa
ce B/ie3e BO CONCTBEHATA 3eMja

3abpaHuTe 33 NaTyBama, ,0CTaHYBAHETO" HAa ONpeAeneHo MecTo U MOAULMCKUTE
uacosu bea HameTHaTV Wupym EBpona Kako OAroBOp Ha MaHaemujata Kosug-19.
[lenot 3a uneHor 5 (Mpago Ha croboga) o4 oBaa nybanKaumja CoOAPXKM ANCKYCHja 33
TO3 [a/N W KOTa TaKBUTE MepKM MOXaT fa NpeTcTaByBaaT AullyBare o4 cnoboaa
COrNACHO YNEHOT 5. BO chTyaummTe Kora TMe MEPKWU HE MPETCTaByBaaT JINLLYBAE O
cnoboaa, jacHo e Aeka Tve NpeTcTaByBaaT BMELyBare BO MPaBOTO Ha cnoboda Ha
LBUXerbe o4 EKYTT, wTo ro BKAyyyBa v NpaBoTO fa C& HanywTtn 3emja o4 COBETOT Ha
EBpona, Aa ce B/e3e BO CONCTBEHATA 3eMja U Aia ce ABUXM C10604HO Ha TepuTopUjaTa
Ha 3eéMjaTa BO KOja HEKO] BJIETO/ 1€Ta/IHO.

a. Cnoboga Ha ABMXKEHbE

YneHoT 2 of MpoTokonoT 6p. 4 (uneH 2- MpoT.4) o KoHBeHUMjaTa ro WTUTK
NpaBoTo Ha cn1060/a Ha [BMXKEHE BHATPE BO PAMKUTE Ha ApXaBaTa W NpaBoTo Aa ce
HanywT\ Apxasara. Toj npejBUAYBa AeKa:

,1. Cekoe auye Koe ce HA0Za 3AKOHCKU BHAMPpe 80 mepumopujama
Ha edHa Opasa, UMa npaso Ha ¢10600a Ha 0BuUdeke U c10600d da 20
u3bepe He2080Mo MeCMO Ha Npecmoj, 80 pamMKUuMe Ha Maa mepumopuja.

2. Cekoe auye e cn0600HO 0a ja Hanywmu koja u 0a 6usio 3emja,
BKAy4yBajKku ja u Hezosamad.

3.Hema 0a 6udam B8ocnoCMaAseHU HUKAKBU OpyaU 02paHU4yBarba Bp3
0CMBApyBarbemMo HA 0BUE NPABA 0CBEH OHUE 02PAHUYYBAHA KOU Ce BO
€02/1aCHOCM €O 3aKOH U Ce HEONXOOHU BO e0HO 0eMOKPAaMCKo onWwmecmao
B0 UHMepec Ha HayuoHasHama 6e3bedHOCM uau jasHama cu2ypHocm,
3apaodu 00pxcyBakbe Ha jasBHUOM Nopedok, 3apadu CNpedyBarbe Ha BpuleHe
Ha KpuBuYHU desa, 3apadu 3awmuma Ha 30pasjemo uau Mopaaom, uau
3apadu 3awmuma Ha npasama u c1o0600ume Ha Opy2ume.

4.Mpagama HasedeHu 80 cmasom 1 Moxam 0a 6udam nodAOHHU HA
02paHuyysara 8o onpedeaeHu 061acmu, 0OKOAKY UCMUMe ce HaN0keHU
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BO C02/1dCHOCM CO 3aKOHOM U onpasbaHu CO jasBHuom uHmepec 8o e0Ho
aeMOKpCImCKO onwmecmso.

Oncee

CypoT KOHCTaTMpan feka WMMaao MHTepBeHUMja BO MpaBoTo Ha cnoboga Ha
ABUXKere 04 UneH 2-MNpoT.4 Kora oz noeanHuuTe ce 6apano fa nobapaat ogobpeHue
OA CYLOT MPeA a ro HAanywWTaT HUBHOTO MECTO Ha NPECTOj 33 4a OAaT Ha Apyro MecTo,>*
Kora Tve Ouie cnpedeHn fa rm NpeMUHaT MHTEPHUTE TPaHMLM BHATpe BO 3emjaTa
BO KOja NpecTojyBaat,? kora HUM um 6uno 3abpaHeTo Aa BAeryBaar Bo onpejeneHu
AeN0BU Ha rpafoT,*” 1 Kora Te Buse cnpeyeHn Aa ja HanywTaT Ap>xagara.?

Mepkute npesemMeHn 33 Aa Ce OTPaHMUM ABMXEHETO CO Lea Aa Ce Crnpedyu
WUPeHeTo Ha KOBMA-19 OUMMNEAHO WMCTO Taka Ke MPEeTCTaByBaaT BMELYBare BO
npagaTta 3alWTUTEHW CO YseH 2-TpoT.4. Ha npumep, HaMeTHyBareTo Ha Hapatba 3a
,OCTaHyBarE" WIMPYM 3€MjaTa, CNPeYyBareTo Ha NyfeTo Aa rvM HanywTaT HUBHUTE
[IOMOBW OApefieHN AEHOBW, 1N BO TEKOT Ha OMPEAESIEHO BPEME NPEKY HAMETHYBaHE
Ha AIHEBHW NOAMLMCKWM YaCOBW, OrpaHNYyBakbeTO Ha MPUCTANoOT [0 CUCTEMUTE 33
jaBEH TPaHCMOPT OCBEH 32 NaTyBarbe MOPaju OApeAeHU, cneunduUHU NpUUUHY,
OrPaHWNUYBAHETO HA BHATPEWHOTO M MefyHapOAHOTO NaTyBake OCBEH aKo e Toa
‘HEOMXOAHO™ 1 CNpeuyBareTo Aa Ce naTyBa BO WM HAABOP Of OAPEAEHW rpajoBu
WV PETMOHU BO 3€MjaTa Kafje WTO Ce 3a0CTPU PU3MKOT KOj 1o HOCK KOBMA-19 MOpasm
WITO TOj PETMOH OCTaHa ‘MoJ Kayy'.

O2paHuyysamwa

CTaBoT 3 0/ useH 2-NpoT.4 NpeaBMAYBa AeKa 3alTKTaTa no YaeH 2-NMpoT.4 Moxe
na buae Noj/ioxKeHa Ha orpaHuuyBarba 3apaay 3aWTUTa Ha 34pasjeTo. Kako u Kaj
uneHosuTe 8-11 of KoHBeHuwMjaTa, Koe 6110 OrpaHMUyBarbe 3a 0Baa Lies Mopa Aa
61/e BO COMMACHOCT CO 3aKOHOT M HEOMXOAHO BO €1HO eMOKPATCKO OMTECTBO.2

225 AHMOHeHKo8 U Opyeu npomus YkpauHa [Antonenkov and Others v. Ukraine], npecyna op 22 Hoemepw 2005, 6p.
14183/02 (BKNy4eHa kako pe3uMe Bo oBaa ny6aukaumja)

226 Tumuwes npomus Pycuja [Timishev v. Russia], npecyaa oA 13 AekeMBpu 2005, 6p. 55762/00, 55974,/00

227 Jlandspey20 u Onusueupa npomus Xonaxduja [Landvreugd and Olivieira v. Netherlands], npecyan oa 4 jyHu 2002, 6p.
37331/97, 33129/96 (BKNy4eH Kako pe3vme BO 0Baa nybaMKaLmja)

228 MuseH Kocmos npomus Byzapuja [Milen Kostov v. Bulgaria], npecyaa og 3 centemspu 2013, 6p. 40026/07 (BkyueHa
KaKo pesume Bo oBaa nybankavuja)

229 Tumuwes npomus Pycuja [Timishev v. Russia], npecyaa Ha l01eM1OT CyACKW COBET 04 19 OKTOMBPY 2005, 6p. 55762/00

1 55974/00
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Bo co2s1acHOCM €O 3aKOH

Kora 3aKOHOT MK NOA3aKOHCKMOT aKT UMa MHOTY 3HauuTeneH eGekT Bp3 MpaBoTo
Ha crobopa Ha BMxKere, 0COBeHO e BaXKHO edekTUTe Ha 3aKOHOT MM NOA3aKOHCKMOT
akT fga bupat foctanHuM M npeaBuANMBK.Z® BakBoTO Oapakbe 3a jacHOCT
npeaBuAANBOCT e 0CobeHO pesleBaHTHO BO KOHTEKCT Ha NaHAemMujata KoBua-19, kora
,OCTAHYBaHETO“ Ha ONpefesieHO MeCTo, MOJIMLMCKUOT Yac 1 3abpaHunTe 33 NaTyBakba
MMaa ‘MHOry 3HauuteneH edekr’ Bp3 cnobopata Ha Asuxkere M cnobopata Ha
MaTyBakb€ W KOTa APXXABUTE Pa3BuMja WMPOKK, HOBM OBAACTYBAHA 33 Aa v CNpoBeaaT
TWe OrpaHMuyBakba. 3aKOHWUTE CO KOW Ce ypesyBaaT OBMe OBAaCTyBaka Tpebane fa
OnpgaT HanuwaHW 1 cnpoBefeHn 6p30 M pesoBHO aXyPMPaHU 33 Aa 0ArOBOPaT Ha
NMPOMEHANBUTE HMBOA HA PW3MK, WITO BO HEKOW CAyyau AOBeNO A0 KOHOy3uja BO
nornes Ha HUBHWOT ONCer 1 AejcTso.!

CynoT NPeTXO/iHO HALWO/ MOBPeAA Ha uieH 2-MpoT.4 Kora 6110 AOHECEHO pelleHne
33 [iBerofMileH 3af0/DKMTeNeH NPecToj Ha XaauTenoT, Koj bua cMeTaH 3a onaceH
nopajun HeroBUTe ‘KPUMMHANHU CKAOHOCTW'. OfpeadaTta of AOMALWHMOT 3aKOH LUTO ja
orpaHu4yBasa Herosata c10004a Ha ABMXere He 61aa ,.BO COMMACHOCT CO 3aKOHOT,
Onaejkn Taa He copena JOBONHO AeTanHu oapeabu WTo objacHyBane KOW BUAOBU
ofiHecyBatbe 6u Tpebano Aa ce cMeTa fjeka NpeTcTaByBaaT OMACHOCT 33 ONWITECTBOTO
M He ynaTyBaa CO JOBOJIHA jaCHOCT Ha ONCEroT UM HAUMHOT Ha OCTBAPYBake Ha
MOLLHE WMpoKaTa AUCKpeLnja koja uM buna foseneHa Ha JOMalLHUTe CYy[0BM.>?

OBa 06pa3/ioxeHe Mo aHanorMja Moxe Aa buae NpUMeHETO Ha OrpaHuYyBatbaTa
Ha [BMXKEHETO HampaBeHW CO Uen fAa Ce OrpaHMyM ‘OmacHocTa’ WM pU3MKOT 3a
3/1paBjeTo WTO 1 npeTcTaByBan KoBuA-19. 3a Aa 6uaaT BO ckiaf Co uaeH 2-MpoT.4,
TaksuTe oapenbu Tpeba Aa MM pasjacHaT Ha NyfeTo Kora HAM MM e J03BO/IEHO A T
HamyLwWwTaT HUBHUTE JOMOBW, Kafle UM € AOMYLWTEHO Aa 0faT, Kako M 1a UM 1 pa3jacHaTt
NPUUYUHUTE 3apaan KOM HUM UM € 03BOIEHO 1A MaTyBaaT UM Aa F0 HanywTaT HUBHWOT
[OM, Kou 61 61ne mocaeanUmMTe of NPeKpLIYBatbeTo Ha OrpaHMUyBatbaTa U TOYHO BO

230 /Jle Tomaco npomus Vimanuja [De Tommaso v. Italy], npecyaa Ha foNemMuoT CyACKW COBET Of 23 deBpyapw 2017, 6p.
43395/09,8111 (Bky4eHa Kako pe3ime Bo oBaa nybankaumja)

231 MorneaHete ja koHy3ujaTa Bo O6eanHETOTO KpancTBO BO BPCKa CO TOA Aa/W NOAUTUYKNOT COBETHNK [JOMUHIK KaMUHC
v npekplmna 6aparbata Ha NPONKUCUTE 33 OTPaHNUYBatkbe Ha ABUXKEHETO AN He: https:/www.instituteforgovernment.
org.uk/blog/government-handling-dominic-cummings-loss-public-trust ,Cnpasysareto Ha Bnajata co Bpesata 3a
[lommnHuK Kamure gosege Ao ryberse Ha jasHata sosep6a [The government’s handling of the Dominic Cummings row
has led to a loss of public trust]*, oa K.XesoH [C.Haddon], Institute for Government, 26 Maj 2020.

232 Jle Tomaco npomus Vimanuja [De Tommaso v. Italy], npecyaa Ha foNemMunoT CyACKW COBET 04 23 deBpyapw 2017, 6p.

43395/09 (BK/ydeHa Kako pe3ime Bo oaa nybankaumja)
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KOw cuTyaumu Tue nocaeguumn 6m 6une cnposegeHun. Ha nprmep, orpaHnuyBarbaTa 3a
naTyBakbe OCBEH KOTa € TOa ‘HEOMXOAHO’ F0 HOCAT PU3MKOT Aa Ce NpeAn3BMKa KOHDY3Mja
32 T0a WTO e ‘HeonxoAHo' 1 Tpeba aa braaT Npoc/iefieHn Co jacHM ynaTcTaa u npumepu
32702 LUTO 3HAUM 0BOj MOWM BO KOHTEKCT Ha NaHAEMW}aTa, 3a A ce n3berHe faBarbe Ha
nperepaHa AUCKpeLmnja npu CNpoBeAyBarbeTO Ha TaKBUTE OrpaHnyyBatba.

HeonxodHo 80 eDHO 0eMOKpamMcKo onwmecmso

Mpwv OLEeHYBaHETO 1IN OrPaHNYYBAHETO Ha ABMXKEHETO € HEOMXOAHO BO €HO
AeMOKpaTCko onwTecTBo CyAoT Ke BOAM CMeTKa 3a TPaekeTo Ha OrpaHUuyBatbeTo,
Aann Toa € NMPUMEHETO Ha aBTOMATCKM U HEAWCKPUMMHATOPCKM HauuH UK BOAM
CMETKA 32 UHAMBUAYANHWUTE OKOHOCTH, Kako W Aa/v OTPaHNUYBaHETO BUCTUHCKN il
CNYXW Ha LenTa 3apaau Koja McToto 610 BoBeaeHo.

[lypu 1 Kora orpaHuuyBakeTo Ha cnobofaTa Ha ABMXKeHe Ha NnoejuHeuoT e
npBoOUTHO OMpaBAaHO, KO/KY LITO MOAOATO Tpae OrpaHMUyBaeTO, NOBEPOjaTHO
€ Toa fAa CTaHe HecpasmepHo.#® Cy[oT He CMeTa/ [eKa OrpaHUuyBareTO Ha
NpMCTanoT Ha NoeAUHELOT BO onpejeneH Aen Of rpajoT WTO Tpaeno 14 AeHa dun
Hecpa3MepeH, Kora Toa bW/10 13peyeHo Kako OArOBOP Ha BOHpeAHaTa cuTyaumja co
ynotpeba Ha fipora 1 Tproeuja co apora.=+ Ho, 3abpaHara 3a natyBarbe Koja npBUUYHO
6nna cmeTaHa 3a onpagfaHa of cTpaHa Ha Cyaot, 6uno KoHCTaTUpaHo Aeka buna
HecpasMepHa OTKaKo McTaTa Tpaena OCyM FOAWHW, MpW WTO camo efHaw buna
MpencnuTaHa HejanHaTa KOHTMHYMpaHa HEOMXOAHOCT.”> Kora MepkuTe Co Kou ce
OrpaHMUyBa ABUXKEHETO CE U3PEUYEHM CO ynaTyBake HAa PAKTOPU KOW Ce MOANOXKHU
Ha MPOMEHW CO TEKOT Ha BPEMETO, BP3 Ap>KaBaTa mafa o6BpckaTa NepMOANYHO Aa
npencnuTa Jaaun NpUUYMHUTE 33 OrpaHmnyyBarbaTa Ha c1oboiaTta Ha ABMXKEHE Ce ylTe
Tpaar.»® Cnopep T0a, Ap>xaBuTte Tpeba peoBHO Aa ja NpencnuTyeaat notpebata 3a
3abpaHu 32 maTyBarbe M OPraHUUyBatba Ha [BVXKEHETO UMAjKUN O NpesBua CTeneHoT
Ha pu3wnK aeka 6w ce pawnpun KoBna-19 nopagm Toa Aeuxerbe. Koaky nofgonro tpaat
TaKBUTE OPraHUYyBakba, TOJIKY MOBAXHO CTaHYBA PEAOBHOTO MPEUCTUTYBAkbE.

233 A.E. npomus Moscka [A.E. v. Poland], npecyaa og 31 MapT 2009, 6p. 14480/04 (BKnydeHa Kako pe3vMe BO 0Baa
ny6avkaumja)

234 Nawnpspeyra n Onusuenpa npoTue XonaHauja [Landvreugd and Olivieira v. Netherlands], npecyam o 4 jyHu 2002, 6p.
37331/97 1 33129/96 (BKAyueHu Kako pe3nme Bo 0Baa nybaukaumja)

235 Je Tomaco npomus Umanuja [De Tommaso v. Italy], npecyaa Ha [01€MUOT CyACKM COBET 04 23 pespyapu 2017, 6p.
43395/09 (BKNydeHa Kako pesnme Bo oBaa nybavkaumja)

236 Buan Busa npomus Mmanuja [Villa v. Italy], npecyaa oa 20 anpwun 2010, 6p. 19675/06, kage 6uno BoseseHo
orpaHuuyBatbe BP3 NMOEAWHELOT Npeky ynaTyBake Ha OMacHOCTA WTO TOj ja MpeTcTaByBa 3a OMIWTECTBOTO U 6WA0

HEONXOAHO KOHTUHYMPaHO fa Ce NPencnnTyBa CTENEHOT Ha OMACHOCT LTO TOj ja NpeTCTaByBa.
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MpencnuTyBakETO HA TUE MEPKMN € UCTO TaKa HEOMXOAHO 3a Aa Ce 0Curypa Aeka
OpraHWuyBarkbeTO Ha [ABVXKEHETO ¥ CAYXW Ha Lenta 3apaau Koja uctoto 6uno
BOBE/JIEHO V1 TOA € HAjMaNKy PECTPUKTUBHO CPEACTBO 3a MOCTUTHYBAHE HA Taa Lien. Kora
OpraHuyyBarbaTta Ha [iBUXXEHETO CE€ HAMETHATW KOH ONpeAeNeHo HaceNeHre, Kako Ha
npumep, CO OrNef Ha HeroBaTa BO3pacT UK 34paBCTBeHaTa cocTojba, Tpeba aa buge
0YWINeaHO AeKa NOCTOM 3roieMeH PU3MK 33 34PaBjeTo Ha Toa HaceneHwe WwTo 6apano
HEroBO 3aTOYYyBakE BO MOro/eM CTEMEH OA OCTaHaTaTa nonynaunja.” Ywre noseke,
Ouna n3paseHa 3arpuxeHoCT AeKa HaMeTHYBareTO Ha TaKBM OPraHuuyBarba Ha
ABVIXXEHETO MOXE Aa MPEeAU3BMKA NMOPACT HA OBUE BULAOBU IBUXKEHE U 1eKa MEpKUTe
KaKO ,,0CTaHyBahe JOMA“ MOXAT f1a UMAaT CNpOTMBEH epeKT BO OAHOC Ha Lie/ITa Koja
“Mana Hamepa fa ro cnpeyun Wwupereto Ha Koeua-19. Ha npumep, 063HaHyBareTO
Aeka efeH Aen of 3emjata ke buae ,CTaBeH Noj Kayy“ moxe Aa Aoede A0 MACOBHO
naTyBakbe BO APYr AeN Of 3e€MjaTa, a HajaBaTa 3a 3aTBOParbe Ha HEKOW NPOAABHULM,
pecTopaHu Wan AenoBn of rpafgoT bu MOXeno Aa foBede [0 TPymarbe pe3epsu W
NpeHaTpynaHocT BO CynepmapKeTuTe WTO Ke oCTaHaT oTBOpeHW.® MocneanuunTe
O/ BOBEAYBAHETO HAa OrpaHuMyyBake Ha ABudxereTo Tpeba aa bupat daktop npw
0ANy4yBaHeTO AN fia CE BOBEAAT, 33 fa C& OCUTYpa AeKa UCTUTE Ke MOXaT Aa M
CNYXaT Ha LenTa 3apaau koja bune BoBeaeHU.

237 BuAwW ja OANyKaTa Ha YCTaBHMOT CyA Ha BocHa Aeka 3abpaHaTta 3a ManoNeTHULMTE U NNLATA HAZ 65 FOAVHM A 1
HanywTaT HWBHUTE JOMOBM rO MPeKPWWAA NPABOTO Ha C1060AA Ha ABUXKEHE. BUN0 KOHCTAaTUPAHO Aeka MepkaTa
6una HenponopunoHanHa, buaejkn BaacTute He objacHMAe 30WTO TME CMeTane Aeka OBWe BO3PACHM rpynn umane
noronem pusnk Aa 61UAaT 3apaseHu WAW [a ja npeHecat 3apasata: https://www.sarajevotimes.com/constitutional-
court-ban-on-the-movement-of-persons-under-the-age-of-18-and-over-65-is-violation-of-human-rights/ ,Ycrasex
Cya: 3abpaHata 3a ABV>Kerbe Ha nLaTa noA 18 1 Haj 65 roanHu e NoBpeaa Ha uosekosuTe npasa [Constitutional Court:
Ban on the Movement of Persons under the Age of 18 and over 65 is a violation of Human Rights]*, Sarajevo Times, 22
anpwun 2020.

238 Buau: https://blogs.Ise.ac.uk/europpblog/2020/03/26/beating-covid-19-the-problem-with-national-lockdowns/
JTenate Ha Koena-19: Mpo6aemoT cO HauMOHANHOTO ,0CTaHyBare AoMa“ [Beating Covid-19: The problem
with national lockdowns]* og M.LI.ban [M.J.Bull], LSE Blogs, 26 MapT 2020, ¥ NpuMepoT Ha NPUEAUXHO 25,000
WTanujaHum kom ja Hanywtwnja lombapanja, kora Taa belwe ,cTaBeHa NoA KAy4“ 3a Aa 0TNaTyBaaT BO APYyruTe Ae/10BM
Ha 3emjaTa, WTO AoBeae 4O Toa Bnajata Aa ja 3aTtBopw LenaTta 3emja. UcTo Taka Buan w: https://www.reuters.
com/article/us-health-coronavirus-serbia/serbia-imposes-night-curfew-orders-elderly-indoors-idUSKBN2143XR
,Cpbuja BoBeAyBa HOKEH MOAULMCKM Yac U UM HapeAyBa Ha NocTapuTe Aa ocTaHaTt foma [Serbia imposes night
curfew, orders elderly indoors]”, A.Bacosuk [A.Vasovic], Reuters, 17 MapT 2020 Kajie MPOrNacyBakbeTo Ha BOHpeAHa
coctoj6a Bo Cpbuja npean3BuKa neH3MOHepUTe ‘Aa Ce ryXBaar 3a Aa CW M MOAUTHAT NeH3UWUTe W A3 3aBpuwat

paéoTa’, WTO MM NOTTUKHA BAACTUTE [a BOBEAAT NOXECTOKM OrpaHnYyBakba.

96


https://www.sarajevotimes.com/constitutional-court-ban-on-the-movement-of-persons-under-the-age-of-18-and-over-65-is-violation-of-human-rights/
https://www.sarajevotimes.com/constitutional-court-ban-on-the-movement-of-persons-under-the-age-of-18-and-over-65-is-violation-of-human-rights/
https://blogs.lse.ac.uk/europpblog/2020/03/26/beating-covid-19-the-problem-with-national-lockdowns/
https://www.reuters.com/article/us-health-coronavirus-serbia/serbia-imposes-night-curfew-orders-elderly-indoors-idUSKBN2143XR
https://www.reuters.com/article/us-health-coronavirus-serbia/serbia-imposes-night-curfew-orders-elderly-indoors-idUSKBN2143XR

KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

MosepojaTHo e CyaoT Aa YTBPAW [eKa OrpaHuuyBakeTo Ha [BUXereTo bune
Hec3pazMepHO Kora Toa 6wun0 npumeHeTo Ha O/saHKETEH, aBTOMATCKWM HauWH,
BOZEjKM MpUTOA CMETKa 3a WHAMBMAYA/NHUTE OKONHOCTU. MHOry oA OArosopwuTe
Ha KoBWA-19 BkAyuyBase 6NAHKETHW OrpaHUUyBarba Ha ABWXKEHETO WUPYM Leu
[PXaBK WTO O NOrognae LenoKynHOTO HaceneHune. TakBUTe HeANCKPUMUHATOPCKM
MEPKM MOXaT 3 NPeAM3BMKAAT 3arpuXeHOCT KOra Tve He AaBaaTt 33a40BO/IUTENHO
objacHyBatbe 33 NoeAMHUMUTE KOWM MOXAT Aa 6nAaT Ha Pa3NMUeH HAuWH MOTOAEHU
o 61aHKETHOTO OrpaHuUyBake. Ha npumep, oHUe N1La KOU MMaaT MeHTaHa Uaun
dn3nuKa nonpedyeHocT, WTO M3UCKYBa A3 MOMMHYBaaT MoBeKe BpemMe HafBOp OA
ApYruTe®? 1 oHWe Anua Kou e noTpebHO Aa rv HanywTaT HUBHUTE AOMOBU 33 Aa 1
npunbaBaT OCHOBHUTE MOTPEMIITUHU UAN AA T NOAWUTHAT UCMAATUTE HA COUMjanHuTe
beHednLmMn.24° [OKOAKY OTpaHMUyBatbaTa Ha IBUXKEHETO He 403B0/YBAAT MCKAYYOLM
BO TaKBUTe CAyyawu, ApxasuTe Mopa Aa buaat Bo coctojba Aa AeMOHCTpUpaaT Aeka
TMe ro 3e/e NpeABuj BOBEAYBAHETO HA MOMA/KY PECTPUKTUBHU MeEpKW,** ama

239 BuaM ro npuroBopot nogHeceH 8o O6eANHETOTO KPaACTBO WTO AOBEA A0 Toa Bnajata Aa ro U3MeHU AOMALIHOTO
yMaTCTBO 3a A1a MOjaCHM JleKa Ha OHME NNLA KOM WMAaT 34paBCTBEHM NPobAeMN KOM U3MCKYBAaT Aa MM HamywTart
HUBHUTE JOMOBW MOBeKe O/ efHAW AHEBHO M A MaTyBaaT HAZBOP O HMBHWOT JIOKA/NeH PEOH, U3PEYHO UM Ce
[03BO/IyBAa Aa ro Hampasat Toa. https://www.gov.uk/government/publications/coronavirus-outbreak-fags-what-
you-can-and-cant-do/coronavirus-outbreak-fags-what-you-can-and-cant-do ,/36yBHyBare Ha KOpOHa BMpYCOT-
HajuecTo noctasyBaHW Mmpaluatba W OATOBOPU: WITO MOXETE W WTO He MOXeTe Aa npasuTe [Coronavirus outbreak
FAQs: what you can and can’t do]*, YnaTcTBo Ha KaHuenapujata Ha KabuHeToT, 26 aBryct 2020; Buau u https://www.
bindmans.com/news/government-guidance-changed-to-permit-people-with-specific-health-needs-to-exercise-
outside-more-than-once-a-day-and-to-travel-to-do-so-where-necessary ,,BnaguHoTO ynaTcTBo ce n3meHu 3a Aa UM
7103BO/IW Ha NlyfeTo co nocebHM 3paBCTBeHN NOTpebu Aa BexbaaT HaABOP NoBeke 04 eHaLl AHEBHO U 4a NaTyBaaT 3a
[la ro npasat T0a, kora e Toa HeonxoaHo [Government guidance changed to permit people with specific health needs
to exercise outside more than once a day and to travel to do so where necessary]“ Bindmans LLP, 8 anpun 2020.

240 Buan Nanaspeyra n Onvsuenpa npotve XonaHauja [Landvreugd and Olivieira v. Netherlands], npecyan o4 4 jyHu
2002, 6p. 37331/97 1 33129/96 (BK/yueHM Kako pe3ume BO OBaa Myb6iukauuja), kage $pakToT Aeka Ha XaauTenot
My 61710 0BO3MOXEHO Aa BJie3e BO peneBaHTHOTO noapauje 6e3 Aa buae Ka3HeT 3a Toa CO LUeA Aa CW TV NoAnuTHe
6eHeduumMmuTe 04 COLUMjaNHOTO OCUTYpyBakbe 1 06POKOT 61N peneBaHTeH 3a KOHCTaTaumujata Ha CyAoT Aeka Hemano
nospe/a Ha uneH 2-TpoT.4; BUAETE ja M MU3MEHATa Ha MPaBM/IOTO LWTO U CMpedyBalle NLaTa Haj 65 roAnHYU BO BocHa
71a TV HanywTaaT HUBHWUTE JOMOBMU, KOja U3MEHA UM [O3BO/IN HA MEH3MOHEPUTE Aa U HaMyLTaaT HUBHUTE JOMOBH
UeTMpM Yaca Bo AeHosuTe 04 paboTHATa Hedena 3a Aa CW T MOAUTHAT HUBHWUTE MEH3MM 1 Aa CU KynaT NeKoBu: Buam
https://balkaninsight.com/2020/04/14/bosnias-constitutional-court-to-rule-on-movement-restrictions/ ,YcTagHuot
CyA Ha BocHa Ke oanydyBsa 3a orpaHudyBarbaTta Ha fBUXereTo [Bosnia’s Constitutional Court to Rule on Movement
Restrictions]*, og E.An3papesuk [E.Dizdarevic] n H.lepauwberosui [N. Dervisbegovic], Balkan Insight, 14 anpun 2020.

241 Buan JlaHospey2d u Onusueupa npomus XonaHouja [Landvreugd and Olivieira v. Netherlands], npecyan oa 4
jyHu 2002, 6p. 37331/97 1 33129/96 (BK/ydeHn Kako pesume Bo oBaa nybiukauwja) kape wro CyAoT OANYYMA Aeka

pelweHneTo 3a 14-4HEBHO OTPaHNYyBakbe HAa NPUCTAnoT A0 €AEH AeN OA rpajoT 6uno AE€NYMHO Cpa3MepHO 6Mﬂ,€jkl/l Ha
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3aKayyunae feKa pu3MKOT KOj NOCTOM 33 jaBHOTO 34paBje Of WNPeHeTo Ha KoBua-19
npeky npucnocobyBarse Ha TMe WHAWBUAYANHWU OKOJHOCTU HAaTeXHYBa BO OAHOC
Ha pU3MKOT KOj Ce HameTHyBa cO OnaHKeTHaTa MpPUMEHa Ha OrpaHuuyBarbaTa Ha
LBVKEHETO.

6. MpaBo Aa ce Bne3e BO CONCTBEHATa 3eMja

YneHOT 3 cTaB 2 o4 MpoTokonoT 6p. 4 (uneH 3-MpoT.4) o4 KOHBEHLMjATa FO WTUTK
NpaBoTO /1a Ce B/Ie3e BO COMCTBEHATA 3emja. Toj npeasmayBa feka:

»Hukoj He moxe 0a 6ude auweH 00 NPABOMO HA BAE2YBAHE HA
mepumopujama Ha 0px#asama yuj OpXasjaHuH e.”

Bo mpakca, BO MHOTY Masjiky C/yyan Ce UMano nNpeaBUA TO/IKYBaHETO HA OBaa
oapesnba. MHoOry orpaHuuyBakba Ha B/EryBakbeTO BO [pXaBUTe KaKo OATOBOP Ha
naHAemujaTa ce NpUMeHyBae Bp3 INLATA KOW HE Ce APXKaBjaHW UM He NPEeCTojyBaaT
BO Ap>XaBaTa, A0feKa Ha rpafaHuTe Ha ApxaBaTta c€ ywTe M Oun [03BONEH BAE3 BO
‘HMBHATa COMCTBEHA 3emja’. lypu v BO cuTyaumm Bo Kou 6uia BoBejeHa LenocHa
3abpaHa 3a komepuMjaaHK NETOBM, aepoAPOMUTE NPOAOIXKMja Aa paboTaT co Len 3a
BpaKarbe BO TaTKOBMHaTa (penaTpujauunja),#? a HeKoW ApXKaBK BOBEAOA CMeLMnjanHu,
4apTep IETOBY 3a 1a 0BO3MOXKAT APXKaBjaHWTe A MPOAOJIXKAT A4d BJIETYBAAT BO HUBHUTE
3emju. Co ornef AeKa 3aWTunTaTa o4 YaeH 3-MpoT.4 ce NpUMEHYBA 3a APXaBjaHWTe Ha
3emjaTa BO KOja TWe HaCTojyBaaT Aa B/e3aT, Ce YMHM [eKa He e BepojaTHo 3abpaHuTe
33 NaTyBak€ KOM HAMETHYBAaT OrPaHMUyBarba Npv BAE30T BO ApXKaBuUTe Aa co3faaat
npo6semu no uneH 3-Mpot.4.

Cenak, ce co3fazie HepoobMUaeHa cMTyallMja Ha KpajoT Ha MapT Ha anbaHcko-
rpukata rpaHuua. Ha anbaHckuTe ApXaBjaHn Kou naTyBaa AoMa Of cocefHa Mpuuja
nm Gewwe opbueH BNE30T Ha TEpPUTOPHMjaTa Ha HWBHATA ApXaBa U Tue 6ea 3afpXKaHu
BO TpaH3uTHaTa 30Ha 6e3 kakBa 6WA0 MOMOW WAW jaCHU W3MNeAM 33 HMBHATA

Xanutenute Beke UM Bune N3[afeHN HeKONKy pelleHnja 3a 3abpaHa BO Tpaere 04 0CyM Yaca, HO 1 NoKpaj Toa Tue
cekoe BpeMe ce Bpaka/ie Bo 3a6paHeToTo Nojpauje 3a Aa y4ecTByBaaT BO aKTUBHOCTM Ha KOPUCTEHE Ha TeWKN ApOru
BO jaBHOCT, @ TWe bune 1 npeaynpefeHn fAeka HAaTaMOWHOTO NOBTOPYBakEe Ha AEN0TO Ke pe3ynTupa Co pelleHue 3a
14-[{HEBHO OTpPaHNYyBatbe.

242 BupeTe Ha npumep Bo AnbaHwja, Kaje WTo KomepunjanHuTe NeToBu 6ea 0TKaXKaHU Ha 22 MapT 2020, HO MefyHapoaHWOT
aepoapom Bo TupaHa (TIA) ocTaHa oTBOpeH 3a ynotpeba 3a XyMaHUTapHU /IETOBU, IETOBM 3a penaTpujaumja u Kapro
netosu: https://uk.reuters.com/article/health-coronavirus-albania-flights/albania-suspends-all-commercial-flights-
out-of-tirana-idUKL8N2BF078 ,An6aHuja r1 3anupa cute KoMepuujanHu netosu o4 Tupana [Albania suspends all

commercial flights out of Tiranal]®, og A.fyamax [D.Goodman], 22 mapT 2020.
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cuTyaumja.2® [lypu nocsie octpaTa jaBHa kputuka anbaHckarta Baaga um Ao3Boam aa
Bne3at Bo AnbaHuja n aa 6ugat Bo KapaHTWH BO xoTenuTe. HauMHOT Ha Koj Oele
npvmMeHeTa 3abpaHaTta 3a Bae3 O MOXen fa NOKpPeHe He Camo MNpalakba No uaeH
3-MpoT.4, TYKY UCTO Taka 1 No uneHosuTe 3 1 5 o4 KoHBEHLMjaTa. >+

OcBeH TOa, Kako LWTO MnocTeneHo bune CMMHyBaHW 3abpaHuTe 33 naTyBaka,
ApXaBUTE 3aMoYHaNe Aa BOBEAYBAaT NpeAyC/10BM 3a BE3 HA HWBHATA TEPUTOPU]A,
KaKo LITO Ce HOCEHbE HA PE3YNTATW O/ HeraTUBeH MosiekynapeH Tect (PCR) 3a Kosua-19,
HanpaBeH Npej BAeryBakeTo BO ApXaBaTa, MW MOMONHYyBakbe Ha OHAajH obpasey
npeA naTyBareTo. Bo HEKOM Cyyaun, OBMUE YCI0BU CE NMPUMEHYBAE NOAEeLHAKBO 33
AP>KaBjaHWTE, KAaKO M 33 /INLATa KOW HE Ce APXKaBjaHW Ha Ap>XaBaTta.*®

[logeka oBve NpeaycnoBM He MPETCTaByBaaT LE/NOCHO AulWyBakbe OA4 NPaBoTo
Ha B/I€3 BO 3€MjaTa, TME MOXAT Aa MOKPEeHaT npawara no yaeH 3-Mpot.4 [OKONKY
MCTWUTE MOCTAaBYBAAT MPEYKM HA BAETYBAHETO BO Mpakca. Ha npumep, ako AULETO
HemMa nmpwuctan fo noTpebHaTa TexHO/AO0rMja 3a Aa NOMOAHU OHAAjH obpasel npep
MPUCTUTHYBakETO, ako TOA He MOXe fa Aojae A0 TecT Ha BpeMe Waun ako Toj buge
TeCTUpaH Kako No3uTueeH Ha KoewpA-19. Bo TakBM CMTyauuu Ha ApPXaBjaHWHOT
Ha [pXaBaTa-ujleHka He Moxe fa My buje yckpaTeH Bne30T BO ApXaBaTa uuj
Ap>XaBjaHuH e. Toa MoXe fa buie onpaeAaHo 3a fa ce clefu Lenta 33 3aWTuTa Ha
34paBjeTo, I0KOAKY nMueTo OMa0 TeCTUPAHO Kako MO3UTMBHO Ha KoemAa-19.24¢ Ho,

243 Buan https://www.albaniandailynews.com/index.php?idm=41148&mod=2 ,Bansy 40 AnbaHum 3arnaBeHn Ha
rpaHuuarta co fpuuja [Nearly 40 Albanians stuck at border with Greece]®, oa E.Xanunu [E. Halili], Albanian Daily news,
7 anpun 2020.

244 3a noHaTamOWHa AMCKYCWMja MO Npaiwarbata KoM MOXAaT Aa NpOM3/ae3aT Off YNEHOBWTE 5 W 3 BO KOHTEKCT Ha
33/ipXKyBabETO Ha lyfeTo BO TPAH3WUT HA rPaHUUYHNTE 30HU, BUAN TO AeOT 4 (MpaBo Ha c10604a), UK NOKOHKPETHO
AeN10T NOA HAacN0B ‘LieHTpy 3a Npuem, naeHTUdMKALM]A MK PETUCTPALMjA HA MUTPAHTUTE’ U Ae/10T 3a ueH 3 (3awTuta
O/} HEYOBEYKO M AErpanpauKo noctanysare (MUrpaHT 1 6apatenu Ha asu)) BO pamMkuTe Ha oBaa nybankaumja.

245 Buau ro MpoTOKONOT 33 NPUCTUTHYBakE BO TpLMja BOBEAEH HA 1 jynn 2020 rOAMHA KOj U3UCKYBa CMTE NAaTHULM Aa
NoNoNHaT OHAajH 00paseL 3a 10UMpatbe Ha NAaTHULMTE €eH IeH NPe/ BAEryBakbe BO 3eMjaTa, WTO Ke M1 BOAW KOH Toa
na gobujat Koj npeky enekTpoHCKaTa nowTa 3a Aa ro NoTepAaT NoAHeCyBaHeTo Ha 06pasewoT v 6apa o naTHULKTE
Off OApefeHU 3emMju [ia MMaaT HeraTMBeH pe3yaTaT Ha MosieKy1apHuoT TecT (PCR) 3a KoBnA-19, HanpaBeH HajMHOTy
72 4aca npej HUBHOTO BAeryBarbe Bo fpuuja. OBue bapatba ce NpUMeEHYBaaT 3a rPUKNTE APXaBjaHW U 33 AnLaTa co
nocTojaH npectoj Bo lpumja: https://travel.gov.gr/#/

246 Buan Kujymun npomus Pycuja [Kiyutin v. Russia, npecysa oA 10 MapT 2011, 6p. 2700/10 (BkayueHa Kako pe3nme Bo 0Baa
ny6ukauwja) kage CyaoT yBaxun ieka OrpaHiuyBarbata 3a naTyBatba MOXaT A4a 61AaT MHCTPYMEHT 3a 3alUTITA Ha JaBHOTO
3/1paBje, HO MOZB/IEKON Aeka Toa Ce MPUMEHYBANO CaMO BO OFHOC Ha MHOTY 3apa3Hi 60/1eCTU CO KpaToK UHKybaLncku
nepumog, Kako WTo Ce Ko/separa, xonTara Tpecka, CAPC w ,ntuujuot rpun“ (H5N1), 6Uaejkn noeanHumTe MOXaT Aa rm

npeHecart osme 60/1€CTV CO CAMOTO HUBHO NPUCYCTBO BO 3€MjaTa, MPeKy Cly4aeH KOHTaKT 111 BO3AYLIHN YECTUUKM.
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TOa Cenak He mMoxe Aa buae onpasAaHoO ako MpUYMHaTa Nopaau Koja NULETO He
Moxe fa fobue B/ie3 e 3aToa WTO TOA HEMAJI0 MOXHOCT fa W nomnoiHn bapaHuTe
obpacum, a of CTpaHa Ha AipxasaTa He My 6uie NoHyAeHW aATepHATUBHW HAUUHW 33
MoMo/IHyBatbe Ha TakauTe obpacym.

McTo TaKka, oapeAeHmn npalwara MOXe fia Ce N0jaBaT M Toral Kora ce oCrnopysaat
npaBaTa Ha MPeCToj WAM APXAaBjaHCTBOTO HA NIMLETO.*Y 33aTOa € BaXKHO M HaTamy
A3 UMa AeN0TBOPEH HauMH 33 Aa ce OpaHaT npaeaTa o useH 3-lpoT.4 BO TEKOT Ha
naHAemMujaTa, Kora ApXaBuTe MMaaT NOWMUPOKM OBAACTYBakA Aa UM 0AbMjaT BAe3
Ha nuaTa Kow He ce ApxxasjaHu. Tpeba fa NOCTOM MOXHOCT Aa ce nobuea koe 6uno
oAbvBarbe Ha BNE30T Ha JIMLETO KOoe BepyBa Aeka Tpeba aa buae nprmMeHo nopaam
HeroBMTE NpaBa Ha NpecToj.

247 Oyopupu npomus ®pa+yuja [Oudrhiriv. France], oanyka 3a AOMyWTEHOCT OA 31 MapT 1993, 6p. 19554/92 (BKydeHa Kako

pesnmMe BO 0Baa My6ankaumja)
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6. YneH 6 NMpaBo Ha NPaBUYHO CyAEHE

[NaBHa L& HaUEHOT 6 € ja Ce OCUTypa LieJIOCHA MPaBUYHOCT KaKo Ha FpafaHCKVITE,
TaKa ¥ Ha KpUBUYHUTE NOCTANKKN. YneHOT 6 CTaB 1 nponunwysa:

1. Tlpu ymspdysaremo Ha He208UMe 2paéaHcku npasa u o68pcku
UAU Ha Kakso 6uso KpusuyHO 06BUHEHUE NpOMuB He2o, CeKoj UMa
npaso HA NpasuUYyHO U jaBHO Cydere BO pA3yMeH pok 00 CMPAHA Ha
He3asuceH U HenpucmpaceH Cyd BOCMAHOBEH CO 3aKOH. pecydama Ke
6ude objaseHa jasHo, HO Meduymume U jasHocma moxam da 6udam
UCK/lyyeHU 00 yesama nocmanka uau 00 0esn 00 Hed BO UHMepeC Ha
Mopasom, jasHuom nopedok uau HayuoHasaHama 6e36edHocm 80 e0HO
0eMoKpamcko onwmecmao, Kkade moda 20 Hanoxysaam uUHmepecume
H4 Maso/emHuyume uAu 3aWMUMAmMad HA NpPUBAMHUOM HUBOM
Ha cmpaHume, uau 80 Mepd 80 Koja Cydom moa 20 cMema 3a cmpo2o
Heonxo0HO Npu Nocmoekre Ha NocebHU 0KOAHOCMU BO KOu jasHocma 6u
Mo3#ena 0a UM HaHece Wmema Ha UHmepecume Ha npasdama.“

3awWTnTaTa 04 uNeHOT 6 CTaB 1, BKNyUyBajku ro 1 6aparbeto 3a CEBKYMHA NPaBUYHOCT,
edpeKTMBHO yuecTBO BO MOCTankata M MpaBo Ha jaBHO CyAere BO pasyMeH pok (3a
wro ce 36opysa Bo ToukuTe (a) — (B) NOAONY) Ce MPUMEHYBA KaKO BO KOHTEKCT Ha
rpafaHckuTe, Taka 1 BO OAHOC Ha KPUBWUYHMTE MOCTankKu. baparbaTa 0f YNeHoT 6 CTaB
3, 32 KOW Ce roBOpw BO Toukata (1) MOAONY Ce MPUMEHYBAAT CamMO BO KOHTEKCT Ha
KPUBMYHWTE NOCTAMKM.

Bo TeKOT Ha NaHgemujaTa KoBua-19 Ap)asuTe BOBeA0Aa CriekTap Ha MepKU Co Lien
Aa o orpaHuyaT npucTanoT Ao CyAoBwuTe. Toa aosede Ao Aebata BO OAHOC Ha Toa
Aa/v 1 BO KOja Mepa MOXe 1a Ce MpeKuHe akTUBHOCTA Ha CYACTBOTO M ucTaTa Aa buge
KOHTPO/IMpaHa CO aKTV Ha U3BpLIHATA BAACT.24¢ Bo CKNOMN Ha MEPKMTE BOBEZIEHM 3a 1A
Ce OrpaHMumn NpUCTanoT Ao CyAOBUTE, MHOTY IPXKaBK-A0TOBOPHUUKK Ce MOTpUxMja
Aa obe3benat cenak Aa ce OApXKaT OHME CyAerba KOW ce UTHW.24 CMpOTHUBHO Ha Toa,

248 Buan ro HopmaTMBHMOT akT 6p.9, CO AaTyM O 25.3.2020 ycBoeH o4 COBETOT Ha MUHMCTPK Ha AnbaHuja https://www.
lexology.com/library/detail.aspx?g=8b0056b5-010b-4ebd-a695-70f82339661d ,3a npomeHuTe BO HOPMAaTUBHWOT aKT
6p.9, CO AaTyM OA 25.3.2020, 3a CNeLnjaNHNTe MEPKM BO MONETO Ha CyACKaTa akTUBHOCT 32 BPEME Ha CUTyalujaTa Ha
enuaemuja npeanssukana o4 Koena-19 [On Changes to the Normative Act No. 9, dated 25.03.2020, On Special Measures
in the Field of Judicial Activity during the Epidemic Situation caused by Covid-19]“ Boga & Associates, 3 jyHu 2020.

249 Buan https://rm.coe.int/declaration-en/16809eate2 ,[eknapaunja Ha CEPEJ:HayyeHu snekuuu v npeausBuUM CO
KOM Ce coouyBa CyACTBOTO moc/e maHAaemujata KOBWA-19 [CEPE) Declaration:Lesson learnt and challenges faced

by the judiciary after the COVID-19 pandemic]* EBponcka komucuja 3a edpukacHocT Ha cyactBoTo (CEPE)) [European
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cyferbata 6ea 04/710XKyBaHW, OAPXYBaHM Ha fAajeuynHa npeky TenedoH Uau BUAEO
KOHbepeHLMCcKa TeEXHO0rja aAn npeameTuTe 6ea peliaBaHy Bp3 0CHOBA Ha CMUCHTE
6e3 pa ce ofpxu cynerbe. >

3a pa ce obesbeam ycornaceHoct co bapakata 04 UYNEeHOT 6, ApxasuTe Tpeba
Aa rapaHtupaat ga 6uje HanpaBeHO BHUMATENHO pasriedyBatbe HAa OKOJAHOCTUTE
Ha CeKoj C/yyaj 3a Ja MOXe A3 Ce OANYYM 3a HajaobpMOT HauMH Ha Koj Moxe Aa
ce mocTanysa Aozeka GU3MUKMOT NpuUcTan [0 CyAOBWTE e orpaHuyeH. Tpeba fa ce
MOCTUTHE MPaBMYHA PaMHOTEXA MOMefy Pa3/IMuyHMTE acneKkTU Ha YaeHoT 6,%' na
Taka Ha npumep, 6apareTo fa ce OAPXKU Cyfere BO pasyMeH pok Moxe Aa Tpeba za
buae n3banaHcMpaHo co COOABETHOCTA Aa Ce APXKM CyAeHe Ha JaNeynHa WTO MOXe
Aa Ce OAPXM MOCKOPO, HO KO MOXe Aa MMa pas3anyeH eexT Bp3 NpaBMYHOCTA Ha
nocTankara, 3aB1CHO O NPUPOAATA HA CNYYAjOT U MHBONBUPAHUTE CTPAHM.

BepojaTHO e feka HeKow Off HOBMTE MEPKM YCBOEHW KaKO OArOBOP Ha MaHAeMMjaTa
KoBunpa-19 ke npofo/kat Aa 6uAaT KOPUCTEHM 1 OTKAKO COLMjaIHOTO AUCTaHUMPatbe
orpaHuuyBatbaTa Ha [BMXXeHeTo ke O1aaT 0necHeTy, 3a 4a Ce NOMOrHe fa ce yonaxwu
3HAUMTENIHMOT 330CTAaTOK HA MpeAMeTV Mpear3BMKaH 04 naHAemujata. Tue moxart
MCTO Taka Aa buaat UMNAEMEHTUPaHK 33 Aa ce Nofodpy NpMCTanoT Ao Npaejata, kora
NIMMUTUPAHMOT NPUCTaN A0 TPAHCMOPTOT U APYTUTE NOTUCTUYKK NMPEYKU MOMEHTA/THO
ro nonpeyyeaaTr NpWCTanoT O NpasAata.® lopaju Toa € ywTe Mo3HayajHo fAa
ce ocurypa feka Kakey OMN0 HOBU CUCTEMW WAWN MEPKW YCBOEHW BO KOHTEKCT Ha
naHaemujata ke 6uaaT LOBOMHM 3a Aa Ce 3alTUTW NPaBOTO Ha dep CyAerbe, CO ornes
AeKa TMe MOoXaT Aa CTaHaT NONOCTOjaHN efeMEHTW NPU CNPOBeAYBAaHETO Ha MpaBAaTa.

a. CeBKynHa NpaBUYHOCT U ECIDGKTMBHO yuyecTBO BO NOCTankKaTa

Kora cyperbaTa ce OABMBAAT Ha A3jeYMHa, C€ ylwTe ce npumeHyeaar baparbaTa
Ha uneHoT 6. Toa ro ondaka NpaBoTo Ha 0OBMHETMOT UM HA NAapHMYHATA CTPaHKa

Commission for the Efficiency of Justice (CEPEJ)], CEPEJ (2020)8rev, 10 jyHu 2020.

250 33 CMMCOKOT Ha Mepku ycBoeHW wupym EBpona Buau https://www.coe.int/en/web/cepej/compilation-comments
L,YnpaByBake CO CyACTBOTO- 36MpKa Ha KOMeHTapu no 3emju [Management of the judiciary - compilation of
comments and comments by country]*, HTepakTuBHa Mana Ha COBeTOT Ha EBpona.

251 bodaepm npomus beszuja [Boddaert v. Belgium], npecysa oa 12 okTomMBpu 1992, 6p. 12919/87, § 39

252 Buan https://peacekeeping.un.org/sites/default/files/rch_final.pdf ,Cyackn pounwita v cyacku npouecy Ha fanednHa
Kako oAroBop Ha KOBWA-19 Bo mMucuuTe 1 Apyrute dparuaHn onkpyxysatba [Remote Court Hearings and Judicial
Processes in Response to COVID-19 in Mission and other Fragile Settings]“ lokymeHT Ha Cnyx6aTa 3a npasga u

13BpLUyBatbe Ha caHkumn Ha OH [UN Justice and Corrections Service], 29 anpwa 2020.
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epeKTUBHO Aa yUecTByBa Ha CyAereTo, 04HOCHO HA POYMLLTETO,?? LITO 3HAYM HE CaMO
npaso Aa ce buge npucyTeH, TyKy ¥ NpaBo Aa ce Cefmn nocTankara. MoTewkoTumnTe co
NI0laTa aKyCTUKa ¥ 3BYKOT BO CYAHMLATa MOXAT A3 MOKPEHAT Mpalakba Mo YNeHOT
6,”* a Toa NCTO TaKa Ce MPUMEHYBA W BO KOHTEKCT Ha CyAeraTa Ha AaneunHa. Cyaor
npuatva feKa ucnpawyBareTo NpeKky BUAEO BPCKa MOXe Aa ocurypa eGekTUBHO
yYecTBO BO MOCTankata®> u Hawon Aeka ynotpebata Ha BuAeokoHpepeHuUMja He e
npobaem, HUTY, Nak, NpegHOCT CNOPeA YAeHOoT 6, & Aojeka HejsuHaTa ynotpeba
M Cnyxu Ha uenta aa ce obes3beau CeBkynHa MPaBMUYHOCT HA MOCTanyBakbeTo.
KBasmTeToT Ha ynoTpebeHaTta TexHON0rWja, Cnopes Toa, ke buge knydeH GpakTop 3a a
ce rapaHTMpa Aeka 6uno obe3befeHO NPaBOTO Ha NPaBUYHO CyAere, CO Ornes eka
yuecHuumTe npeky Buzeo Bpcka tpeba ga buaar Bo coctojba Aa ja crepat nocrankara
v fa bupat cocnylwanu 6e3 TexHUUKM npeukn.® BoegHo, Tpeba Aa buze oBo3mMoxeHa
edekTBHA W JOBEP/IMBA KOMYHMKALMjA CO afiBOKATOT.>

OpnyKuTe BO Nornes Ha T0a Aanu fa ce ynotpebysa TeXHO0MMja 3a a Ce OAPXKYBa
CyLerbe Ha fanednHa Tpeba Aa ce HOCaT NOeAMHEUHO, Of CyYaj O CyYaj, BOAEjKM
CMETKA 33 CUTE MOXHU MMNAMKALMK WTO MOXAT Aa Npousaesat of ynotpebata Ha
TEXHO/I0TMjaTa, BKAYYUTENHO M 33 TEXHUUYKMOT KBANUTET U 33 OTPaHUUYBaHaTa Ha
TexHonoruute Kou 6m moxene aa buaat ynorpedeHu.?® OctaHaTuTe GakTopu WTO
Tpeba aa 6maat 3emeHn npeasuA ce u ByaHepabuaHocTa Ha Kom 6uno ceefoum, Toa

253 Mypmasanujesa npomus Pycuja [Murtazaliyeva v. Russia], npecysa Ha foNemMmoT CYACKM COBET O/ 18 AeKEMBPY 2018,
6p.36658/05, § 91

254 CmaHgopd npomus O6eduHemomo Kpascmso [Stanford v. the United Kingdom], npecyaa oa 23 despyapu 1994,
6p.16757/90, § 29

255 bugosapy npomus PomaHuja [Bivolaru v. Romania], npecyaa of 2 OKTOMBpY 2018, 6p. 66580/12

256 Buan https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf ,Edektor Ha
MepkuTe 3a KOBW/-19 Bp3 cuCTEMOT Ha rpafaHckarta npaega [The Impact of COVID-19 measures on the civil justice
system]*, oa a-p H.Bajpom [Dr N.Byrom], C.6paoH [S.Beardon] n a-p A.KeHapuk [Dr A. Kendrick], M3sewraj Ha CoseToT
Ha rpafaHcka npasaa 1 doHAaumjata 3a npasHa egykauuja [Civil Justice Council and Legal Education Foundation],
Maj 2020. OBOj 13BELITAj KOHCTATVPA BAOXKYBakHa BO YCTAHOBUTE, TEXHOOTMjaTa 1 NEPCOHANOT NOZ NOTPe6HOTO HMBO
Ha noapayjeTo Ha OKPYXXHNOT CyA, Kako U HEAOCTAMHOCT HAa HapayaHu 1 J0roBOPeHN NaaTGopMK 3a BUAEO Cyaetba,
WTO NpeAn3BuKano npobaemu 3a KOPUCHULNTE Ha CyA0BWTE. PEUNCU NONOBMHATA O/ CUTE POUMLITA Of HUBHWNOT
NPUMEPOK Ha CyAeHa NCKYCUAE TEXHUYKN NOTEWKOTUN, @ 61une co Manky nav 6e3 Hukaksa TexH1YKa NoAApLuKa 33 Aa
ce CNpaBaT o OBME Npallarba.

257 Japocnas Benoycos npomus Pycuja [Yaroslav Belousov v. Russia], npecyaa Of 4 OKTOMBpU 2016, 6p. 2653/13 1 60980/14;
CaxHosckuj npomus Pycuja [Sakhnovskiy v. Russia], npecyaa Ha To1€MWUOT CYACKW COBET Of 2 HOEMBpPU 2010, 6p.
21272/03,§ 98

258 Jesdokumos u dpyau npomus Pycuja [Yevdokimov and Others v. Russia], npecyna of 16 ¢espyapm 2016, 6p. 27236/05,

44223/05, 53304/07, 40232/11, 60052/1,76438/11,14919/12,19929/12, 42389/12, 57043/12 1 67481/12

103


https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf

KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

Aanv TUe MMaaT NpobeMu CO ydereTo UM NMPeUKM WTO o MpaBaT BK/YYyBaHETO HA
TEXHO/I0TWjaTa yLITe MOOTEXHATO, TOA A/ TUE UMAAT NMpKCTan 40 NPUBATEH NPOCTOP
BO KOj MOXaAT Aa MCKaXaT U NMPUBATHW W MOHEKOTall TpayMaTcku MHbOpMaLnm u
[a/v e LoBefieHa BO Npallatbe HUBHATA BEPOAOCTOJHOCT.

3BewTanTe Nokaxxysaat aeka 0OBMHETWTE JMLA M CBEAOLMTE MOXaT Aa cMeTaaT
[leka mocTankata e roBeke [Ae30pMeHTMpauka, KOHy3Ha W cTpecHa 6e3 smue koe
dU3MUKM Ke NpuCyCTBYBa M Ke MoCTamyBa BO HMBHA ofbpaHa, a W 3acTanHuumTe Ha
opbpaHata W cBegouWTe jaBMja 3a TEWKOTUM Aa Ce yBepaT BO PacCroNoXEHUETO Ha
CyAMWTE U Ha CyanUTE-NOpOTHULM 6e3 aa BuaaT BUAAMBK HeBepbasHUTE 3HALM CO KOW
TWe BOOOMUYaEHO OAroBapaaT BO CyAHMUATa W a Ce MpUAarodaT Ha Toa.» MNpu cyaetbe
Ha Aa/seynHa noroemMa e WwaHcata HujaHcuTe u HefopasbuparbaTa Aa nomuHar 6es ga
OuAaaT feTekT1paHu, foaeka cyanmte MHGopMMUpaa aeka 06BMHETUTE MOXKAT a U3rnefaaT
[aNeuHn 1 eMOLIMOHAIHO O/ ja/1IedeHN. 2 TexHYKIUTe Npobaemu, exoTo 1 NpekuHUTe
MOXaT fia ro Baowat npobsemort. Kora e Bo mpaluarbe KpeanbuaHOCTa Ha CBEOKOT,
nopajiv Toa 0CTaHyBa /ia Ce NPeTnoyYmnTaaT CyaerbaTta co AMUHO, GU3NUKO NPUCYCTBO.>

EGeKTOT 04 04/10XKyBatbeTO Ha CyaerbaTa € GakTop WTO MOXeE fa HaTeXHe BO
KOPUCT Ha 0AP>XyBatbe Ha CyAetbe Ha flasieunHa. Ha npumep, ako O 1arareTo 3Haum
Aeka 06BMHETMOT Ke buae NoasoxkeH Ha NOAOAT MEPUOZ Ha NpuTBop 6e3 cyaerbe, ce
npoueHyBsa ieka e Hebe3beqHO CyereTo A1a Ce 1PXM CO IMYHO NpUCYCTBO. MpupoaaTa
M KOMMIEKCHOCTA Ha C/1yYajoT Ce MCTO Taka MEpOAaBHU, a BUAEOKOHbepeHLmjaTa
Moxe fa OGuae monpukaagHa 3a KpaTku, €fHOCTaBHW MpeAMEeTH, HamecTo 3a
MOCNOXEHU C/Nyyaun, Kafe WTO Ce 3amellaHy MHOWTBO CTpaHKM K cCBejouw, a
GakTUUKUTE Npaluarba Ce CMopHY.

259 Buan  https://www.fairtrials.org/sites/default/files/Safeguarding%20the%20right%20t0%20a%20fair%20trial %20
during%20the%20coronavirus%20pandemic%20remote%20criminal%20justice%20proceedings.pdf ,lfapaHTupare
Ha MPaBOTO HA MPaBUYHO CyAeHE 33 BPeMe Ha MaHAemunjaTa Ha KOpPOHA BUPYCOT: KPUBMYHO-NPABHM MOCTANKK Ha
AaneunHa [Safeguarding the right to a fair trial during the coronavirus pandemic: remote criminal justice proceedings]“
Fair Trials, 30 mapT 2020

260 Buawn http://spccweb.thco.co.uk/media/4807/university-of-surrey-video-enabled-justice-final-report-ver-11.pdf
,EBanyaumja Ha npasaaTta oBo3MOXeHa npeky Buaeo [Video Enabled Justice Evaluation]® oa Mpod. H. ®unantr
[Prof. N. Fielding], Mpod.C.EpayH [Prof. S.Braun] n g-p I Xuke [Dr G.Hieke], Komecap 3a nonuuwmja v npasaa Ha
Cacekc v YHusep3nutetoT Cypu, MapT 2020, kaje WTo 6110 3akayyeHo Aeka Kaj CyAeraTa Ha JaneynHa noctou
norosema BepojaTHOCT Ha 06BUHeTUTE Aa UM buae N3peyeHa 3aTBOPCKa KasHa.

261 Buan https://peacekeeping.un.org/sites/default/files/rch_final.pdf ,Cyackn pounwita v cyacku npouecy Ha fanedynHa
Kako oAroBop Ha KOBWA-19 Bo mMucuuTe 1 Apyrute dparuaHn onkpyxysatba [Remote Court Hearings and Judicial
Processes in Response to COVID-19 in Mission and other Fragile Settings]“ lokymeHT Ha Cnyx6aTa 3a npasga u

13BpLUyBatbe Ha caHkumn Ha OH [UN Justice and Corrections Service], 29 anpua 2020
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262

263

3awmumHu 2apaHyuu 3a 0a ce nomozHe Oa ce o6e36edu npasuyHocm Ha
cydewama Hd 0d/e4yuHa

Kora nocrojat cuaHmn onpasayeakba Aa ce oaobpw ynotpebarta Ha noctanku 3a
Cyfere Ha laneunHa, CyaerbaTa Ha faneunHa Tpeba fa ce O4p>XKyBaaT CaMo ako UMa
BOCMOCTABEHO AZEKBATHM 3ALWTMUTHW TapaHLMKM 33 A3 Ce afpecupaat pas/inuHuTe
NOTEHUMjaNHM 3aKaHWU 32 MPaBOTO Ha MPaBUYHO Cyferbe. 3aWTUTHWUTE rapaHLUum
MOXe Aa rv ondatat v CiefjHNBe MepKU:

vi)

vii)

[a ce ocurypa Aeka BUAeO BPCKMTE 0BO3MOXYBAaT KOMMpPakrbe Ha CyAHMLATa
OHOJIKY KOJIKY LITO € TOa TEXHUYKM BO3MOXHO, 33 Aa ce Hanpasw obua Aa
ce obe3bean eka Cekoj ydecHWK Ke MMa LEeNOoCeH NOories Ha cuTe Apyrw
WHBONBUPAHU.

[la ce HampaBu TexHWuKaTa noAApwka ga n Guie focCTanmHa Ha cekoja
CTpaHa BO MoCTankaTa Koja ce CoouyBa CO TeXHUUYKM NOTELIKOTUN.

[la ce ocurypa geka 06BMHETUOT, MAPHUUHWUTE CTPAHKK WU/UAU CBeAOLMUTE
BO TEKOT Ha MOCTanKaTa MMaaT MOXHOCT Ha JOBEPNNB HAUMH [ UM [afaT
YNaTCTBa Ha HUBHWTE OpaHuUTeNn.

[a ce 3awWTtnTn nHPopmaTnukata 6e3bepHoCT. Bo Hekown jypucamkummn bea
kopucTenun Ckajn [Skype] m Botcan [WhatsApp]3a aa ce 0ap>KyBaaT CyAetba, Ho
cTeneHoT Ha 6e30eHOCT Ha OBME KOMYHUKALMCKM NAaTGOPMU e HejaceH.>*
CyanuTe Aa ce 3anuwart Ha KypceBum 3a obyku kako 6u vm 6una gapeHa
TeXHWUKa eKkcnepTM3a 3a [Ja pakoBOAaT CO CyAere Ha JajleunHa,
BK/IYYUMTE/THO 1 BO 1€N10T HA HUBHOTO COMCTBEHO YUECTBO, KAaKO M YUECTBOTO
Ha apyruTe.*®3

[la ce oapXaT CecMn Ha CUMY/AMPAHO CyAere Npej peaiHoTo CyAere 33
[a Cce 0/IeCHU NPEMMUHOT KOH CyfierbaTta Ha JaneurHa 1 fa ce ocurypa eka
KakBU 6110 TEXHUUKM NOTELWKOTUN ke 6UaaT OAHaNpea ,McneraHmn®.

[a ce axypupaaTr nocCTojHWTe MpoOLecHW npasuaa, Aa Ce AOHece HOBO
ynaTcTBO 3a TOA Kako fa Ce OA/lydu Aanu CyAereTo Ha AajeunHa e
COO/1BETHO W 13 C€ BOCMOCTaBaT KakBM 6110 HOBU BPEMEHCKN PaMKK NN

npoueaypwm.

3a CMUCOKOT Ha Mepku ycBoeHu Wwupym Espona Buan https://www.coe.int/en/web/cepej/compilation-comments
,YNpaByBatbe CO CyACTBOTO- 36MpKa Ha KOMeHTapu no 3emju [Management of the judiciary - compilation of
comments and comments by country]®, iHTepakT1BHa Mana Ha CoBeToT Ha EBpona

Buan https://rm.coe.int/declaration-en/16809eate2 ,[eknapaunja Ha CEPEJ:HayyeHu snekuuu v npeaussuLmM Co
KOM Ce coouyBa CyACTBOTO moc/e maHAemujata KOBWA-19 [CEPE) Declaration:Lesson learnt and challenges faced
by the judiciary after the COVID-19 pandemic]* EBponcka komucuja 3a epukacHocT H cyactsoto (CEPEJ) [European

Commission for the Efficiency of Justice (CEPEJ)], CEPEJ (2020)8rev, 10 jyHn 2020
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viii)  OOGBMHETWOT, NApHUUHUTE CTPaHKU U/uan cBegounTe aa buaat ogHanpes
MHGOPMUPAHM WTO MOXAT [ja OYeKyBaaT, Kako Ke Ce pa3BUBA CyAer-eTo,
KOU ce TexHUUkuTe Daparba Of HWB M KakKo TWe MOXaT fa npucranat Ao
MOMOL, HAa MPUMEP, 0 TONIKYBaHE UM TEXHUYKA NMOMOLL.

6. JaBHO cyaewe

JaBHMOT KapakTep Ha noctankata e BaxeH fen of obe3beayBareto Ha
npaeuuHocTa. CnpoBeayBatbeTo Ha npasgaTa Tpeba aa buae BMAAMBO, Taka LITO
Aa bupe noasoxXeHo Ha jaBeH Hag3op. CyaereTo e BO cknaj co Gapareto 3a
jaBHOCT ako jaBHOCTa MoXe fa aobue MHGOpMauWM 3a BPEMETO U MEeCTOTO Ha
HEroBOTO OAPXKYBatbe M aKO TOA MECTO € IECHO A0CTaNHO.2*4 Toa UM OBO3MOXYBa Ha
NpUNagHMLMTE HA jJaBHOCTA M WTO € BaXKHO, HA HOBWHApUTE, Aa NPUCYCTBYBAaT Ha
Cy/eHeTo, 12 ja N3BECTyBaaT nowmpokaTa nybamnKa 3a Toa WTo Ce C/yuyBa 1 MoXxebu
[a Npe3eHTUpaaT pa3nMyHa nepcrekTBa Ha CyyajoT 04 OHaa WTO MOXe fa e BeKe
NywTeHa of CTpaHa Ha ApXasaTa.?®s

3a Bpeme Ha naHgemujaTa bele orpaHnueH GU3NUKMOT NPUCTan 0 HEKOU CYA0BMU,
CO WTO HOBMHapwWTe 6ea CNpeyeHn UAKM 3a HUB CTaHa TeWKo Aa NpUCYCTBYBaaT Ha
CyAerbaTa.?®® Kora cygerbaTa ce OfipXKyBaa Ha fjasneunHa, uHGopmauymute He bea
ceKorall JOBO/IHU 33 la UM Ce OBO3MOXM Ha jaBHOCTA W/IM Ha HOBWHapuTe Aa buaart
3aMo03HaeHM Kora Ke ce OApXKaT CyAerbaTa, 3a WTo Ke buae CyaereTo Uan Kako ga ce
pEermcTpupaart 3a ja ro rejaat oHajH. Kora HOBMHapWTe MoXea fia Ce perncTpupaat
3a Ala I redaaT cyferbata Ha faseunHa, HeKOM Of HUB U3pa3nja 3arpuxxeHOCT 3a Toa
WTO HMBHATa KOHekUWja bele npeknHaTa UAK Le0CHO npecedeHa. Bo KpuBMUHaTa
nocTanka noctoun ocobeHo BUCOKO 0UeKyBatkbe 3a jaBHOCT, nako CyaoT npudati aeka
noHekoraw Moxe aa 6uze HeoNxo4Ho Cropes YNeHOT 6 a Ce OrpaHMUM OTBOpeHaTa
¥ jaBHaTa NpUpPOAa Ha MoCTankuTe, CO e, Ha NpuMmep, Aa ce 3awTtnutu besbegHocTa
WAM MPUBATHOCTA Ha cBedouuTe.”¥ CnyyanTe BO Kow rpuxkata 3a 6e3bepHocTa ro

264 Punax npomus Ascmpuja [Riepan v. Austria], npecysa o4 14 HoemBpu 2000, 6p.35115/97, §§ 27-29

265 Buan https://insights.doughtystreet.co.uk/post/102g6r7/open-justice-during-lockdown ,OTBopeHaTa npaBja 3a
BpeMe Ha ocTaHyBakbeTo goma [Open Justice During Lockdown]*, oa K.ranarep, BpaHutencteo Ha Kpaauuata [C.
Gallagher QC], Doughty Street Insights, 7 Maj 2020

266 Buan v n3menute Bo YHrapuja: https://www.helsinki.hu/wp-content/uploads/HHC_changes_in_Hun_crim_proc_
COVID-19_08052020.pdf ,i3meHM BO yHrapckaTta KpuBMYHa noctanka nopaau KOBU/-19 [Changes in the Hungarian
Criminal Procedure due to COVID-19]%, YHrapcku XenCuHLWKN KOMUTET, 8 Maj 2020

267 B. u M. npomus O6eduHemomo Kpaacmeso [B. and P.v. the United Kingdom], npecyaa oa 24 anpwn 2001, 6p. 36337/97 v

35974/97.5 37
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onpaBAyBa UCK/IydyBatbeTO Ha jaBHOCTA Of CyAEHETO Ce, cenak, peTkun.>*® Kon 6uno
6e3begHocHU Mepky Tpeba aa 6uaat notecHo npuaaroaeHy u ga 6uaaT BO Ckaag co
HaueN0TO Ha CPa3MepHOCT, 0TKAKO Ke 61AaT pasrfieflaHn CUTe MOXHM anTepHaTUBM
3a Ala ce ocurypa 6e3befHOCTa 1 CUTYpHOCTA BO CyAHMLATA. >

BO KOHTEKCT Ha MaHAeMWujaTa, Mako MMalle 3arpuxeHoCT 3a 6e3befHOCTa Ha nyfeTo
KoM GU3NUKKM NPUCYCTBYBAAT Ha Cy/erbaTa, MCTO Taka MOCTOELle 3arpyxeHOCT 1 3a
6e36eAHOCTa NpW NPUEMOT Ha jJaBHOCTA HA OH/AjH CyAeraTa, CO Ore] Ha MOXHOCTA
33 NnopemeTyBarbe Ha CyfaereTo M notpebarta Aa ce 3awTutv gosepausocta. Co
TaKBaTa 3arpuxeHoCT Tpeba fa Ce CNpaByBa Ha HauUMH KOj 0 MaKCUMMU3MPA jaBHUOT
HaA30p Ha CyfAereTo, NPy LWTO BOEAHO Ce OCUTypyBa CyAeHaTa fa TeuaT [1aTko u
Aa 6ufe 3aWTMTEHA NPUBATHOCTA Ha ydecHuuute. OBue unHutenn 6u Moxene aa
6uaaT cTaBeHW Nof KOHTposia 1 6e3 LIeI0CHO MCKNYUyBatbe Ha jaBHOCTA 04 CyAetbaTa
Ha JaneunHa, Ha NPUMEP, ako Ce OCUrypa [ieka OHWME KO PakOBOAAT CO CyAeHeTo
MMaaT [I0BOJTHO TEXHMUKO 3HAEHE U HANaTCTBWja A4a ro MCKAYYaT 3BYKOT M/WU/IN fa TW
WCKyyaT yYeCHULMUTE KOW O HapylyBaaT TeKOT Ha Cy/lereTo, Taka WTOo 0Baa Mepka
Aa ce MpUMeHyYBa A0C/NEAHO U CaMO KOTa € T0a HEOMXOAHO. [loNONHNTENHO, KOTa He e
MOXHO ,,CTpyerbe BO X1Bo*“ (live streaming), Ha jaBHOCTa Moxe Aa 1 buaat objaBeHw
3aMUCHMLMTE Of MOCTaNKaTta, BO HEKOW Clyyau Nocae ypeaHUUKo bpulierse Ha cuTe
NpUBATHU UM AOBEPAUBY MHbOPMALUMN.

B. Bo pasymeH pok

Nako 6ea BoBeeHU BOHPeAHW MepKY 33 [1a Ce rapaHTUpa ieKa CNpoBeyBatheTo Ha
npasjata MOXe Aa NpoA0/KM 1 33 BPEME HA MAHAEMWM)A, BO MHOTY MPaBHU CUCTEMU
CyA€HaTa KoM ‘He Ce CMeTaa 3a WTHU' efHOCTaBHO Oea ofn0XyBaHW. Oanarakbata
Ha mocTankuTe kou Oea NpeAM3BMKAHW Kako pe3yataT Ha naHAeMujata camo ce
HafoBp3aa Ha MOCTOjHMOT 3a0CTaTOK Ha NPeAMETU BO ApXaBuTe Wwupym Espona, co
TOa MPETCTAaBYBAjKM 3aKAHA 32 €NEMEHTOT O/} YNEHOT 6 KOj M3MCKYBa NOCTanKaTta Aa
ce 0/iBMBA ‘BO pa3yMeH poK’. Pa3yMHOCTa Ha A0/KMHATA Ha nocTankarta Tpeba aa ce
YTBPAM MMAjKW ja NpesBWA CEBKYMHATA OLEHKA HA OKOTHOCTUTE HA C/IYYajoT,”° KaKo
Ha NpUMep, KOj MHTepPeC Ha CTPaHKMUTe € JOBEAEH BO Mpallare U Aann 00BUHETUOT
ce Ap>Xu BO Nputeop.””!

268 Punan npomus Ascmpuja [Riepan v. Austria], npecyaa oA 14 HoeMBpy 2000, 6p.35115/97, § 34

269 Kpecmosckuj npomus Pycuja [Krestovskiy v. Russia], npecyaa o 28 okToMBpu 2010, 6p. 14040/03, § 29

270 Bodaepm npomus beszuja [Boddaert v. Belgium], npecyaa o 12 okTomBpu 1992, 6p. 12919/87, § 36

27 A6doena npomus Xonawouja [Abdoella v. the Netherlands], npecyaa on 25 HoemBpu 1992, 6p. 12728/87, § 24;

Cmapokadomckuj npomus Pycuja (6p.2) [Starokadomskiy v. Russia (no. 2)], npecyaa og 13 MapT 2014, 6p. 27455/06, §§

7071
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[lpXaBuTe HEMa A3 Ce CMETaaT 3a OATOBOPHM 33 3aCTOjOT BO MOCTArMyBAHETO
npeAu3BMKaH 04 NPUBPMEHMOT 3a0CTaTOK Ha paboTaTta Kora Tue npesene AejcTeuja
33 ucnpaeare Ha coctojbata, co notpebHaTa axypHOCT, 3a Aa ce CrnpasaTt co
MCKNyYnTeNHATA CUTyauMja Ha 3aocTatok.”? MefyToa, CyaoT NOpeTko MM MpuAaBa
TEXWHA Ha apryMeHTWTe [eka 3aCTOjoT BO MOCTamyBare€TO € MpeAu3BUKaH OA
ronemuot obem Ha paboTa.”’? Bo TekoT Ha NaHAemunjaTa He Oewe NoctanyBaHo Mo
ronem 6poj NpeAMeTH, a 3a0CTaTOKOT OZ OA/10KyBatbaTa HaNpaBeHU BO TOj Nepuos
MOXe NnoBeke rOAVHW Aa BAMjae HA MpWCTAanoT A0 npasaaTta.”+ 3a fa ce ocurypa
YCOTNIACEHOCT CO aCMeKTOT Ha NMPABUYHOCT OA YAEHOT 6, ApxasuTe Tpeba BefHaL W
0e3 oanaratbe Aa rv npes3emar cuTe Mepku Kou TWe MOXaT Aa rv npesemart 3a Aa ro
a/ipecnpaat 330CTaToOKOT.”> Toa MOXe Aa BKAYy4YM MPOAONOXKYBaHE HA MOCTanKaTa 3a
CyAetba Ha AasleunHa, oApXKyBatbe Ha Cy/erba BO TEKOT Ha eTHWMOT oamop (,depuja“)
v 3ronemyBatbe Ha OyLIeTOT M pecypcuTe 33 CyACKUOT CUCTEM.

r. Mpasa Ha oa6paHaTa Ha 6p3a, NpaKTMYHa
U epeKTUBHA NPaBHA NOMOLU

YNeHOT 6 CTaB 3 MOCTaByBa KOHKPETHM rapaHuuW CO Les Aa Ce MOMOrHe Aa ce
o6e3bean ceBkynHa MpaBWUHOCT Ha KpWBWMUYHATA MOCTanka, Npu WTO TOj My M
OBO3MOXYBa Ha Cekoj 0OBMHET 3a HeKoe KPUBWUUYHO AeN0 CAeAHUBE MUMWUHAIHU
npaea:

»(a) 0a 6ude uHGopMupaH BeAHAL, HA ja3UK Koj 20 pazbupa u demasnHo
3@ npupodama u NpUYUHAMA 3a 068UHEHUjama npomus Hezo;

(6) 0a uma coodsemHo Bpeme U MOXHOCMU 3d N0J20MOBKA HA
He2osama 006paHa;

272 Munacu npomus Vmanuja [Milasi v. Italy], npecyna oa 25 jyHu 1987, 6p. 10527/83 § 18; bazema npomusg Vmanuja
[Baggetta v. Italy], npecyna oA 25 jyHu 1987 § 23, 6p. 10256/83

273 Ekne npomus lepmanuja [Eckle v. Germany], npecyna oa 15 jynv 1982, 6p. 8130/78, § 92

274 Buan https://www.fairtrials.org/news/short-update-trials-uk-could-face-delays-five-years-because-pandemic;,Kpatko
13BecTyBarbe: PoumwTata Bo ObeAnHeToTo KpancTBo MOXaT fa Ce cooyaT CO OAN0XKYyBatba 0 NET roAMHW Nopaau
naHgemujata[Short Update: Trials in the UK could face delays up to five years because of the pandemic]*, oa Fair Trials
Admin, 22 jyHu 2020

275 Buan  https://www.fairtrials.org/news/short-update-covid-19-court-delays-may-lead-more-children-and-  young-
people-being-convicted , KpaTko ussectysatbe: CyackuTe oanoxysatba nopaan KOBW/-19 MoXaT Aa AoBeAaT A0 T0aA
noseke Aeua n Maaau nyfe aa 6upat o6BuHeTM Kako BO3pacHW BO AHrmja u Benc [Short Update: COVID-19 court
delays may lead to more children and young people being convicted as adults in England and Wales]*, oa Fair Trials

Admin, 24 jyHu 2020
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(8) 0a ce 6paHu cebecu AUYHO UAU NpeKy npaseH GpaHumen no
concmseH u3bop uau, ako Hema 00B0AHO cpedcmaa da NAdmu 3a NpaseH
6paHumen, 0a My 6ude dadeHa b6ecnsamHa npasHa NOMOW Ko2d mod 20
6apaam uHmepecume Ha npasdamd;

(2) 0a ucnpawa uau 6ude ucnpawysaH kako csedok npomus He20 U 0a
NOBUKYBA U UCNpawysa ceedoyu 80 HE208a KOpUCM NOO UCMumMe yca08U
Kako u csedoyu Npomus Hez0;

(0) da uma becnaamHa npasHa nomow 00 Mo/KyBay, ako He Moxce dd
20 pasbepe uau 36opysa jasukom Koj ce kKopucmu 8o cyoom.*

Mpagata 3a kou ce 300pyBa MOAO/NY He Ce MPUMEHYBAaT BO KOHTEKCT Ha
rpafaHcKuTe NocTanku.

lpaso Ha KOHKpemHa u e¢ekmusHa npasHa nomouw

Cnopep uneHoT 6 cTaB 3 (6) 1 uneHoT 6 cTaB 3 (B), 3aCTaNHMKOT Ha oabpaHaTa Tpeba
Aa 6uge Bo coctojba Aa My MpyXu KOHKpeTHa 1 edekTMBHA MpaBHa MOMOWY® Ha
06BMHETMOT BO TEKOT Ha LiesaTa MoCTanka, co WTo Ke My 0BO3MOXMU Ha 0OBUHETUOT
[la Ce CTEeKHE CO CMOT CMeKTap Ha YCAYru KoM Ce KOHKPeTHO MOBp3aHU CO NpaBHaTa
NOMOLL, BK/YUyBajku 1 NOArOTOBKA 33 MCMpallyBatbe, MOAAPLIKA HA 0OBUHETMOT KOj
Tpnu AyweBHa 60/1Ka ¥ NpoBepKa Ha YC/I0BUTE BO NMPUTBOP.

OHUe Kou ce 06BUHETH Aieka U3BPLUMAE KPUBMUHO [ie/10 MMaaT NpaBo Ha npucTan
[0 6paHuTen 6e3 opnararbe 0ff MOMEHTOT BO KOj TWe 3a npBnaT bune 3aApxaHu u
ncnpauwyeaHu BO NoAMLMCKa cTaHuua. CyaoT npusHan geka edekTvBHaTa NpasHa
KOHCyATauuja npej M 3a BpeMe Ha MOJAWMLMCKOTO UCMpallyBarbe MpeTcTaByBa
CYWTMHCKA 3aLTUTa COMMACHO YNEHOT 6, CO Of/1ef ieka MOANLMCKOTO NCnpallyBatbe
MOXE [1a MPEeTCTaByBa KPUTWMUEH CTafMyM BO KPUBMYHATA MOCTANKa, Kora uckasure
fobveHn BO TekOT Ha MCMpalysareTo Ke 6uaaTt nogouHa ynotpebeHu BO CyA.
MpaBoTO Ha NOMOLW O/ aABOKAT ro ondaka He Camo NPaBOTO Ha NPUCYCTBO Ha afjBOKAT
32 BpeEMe Ha MCMpallyBatbeTo, TyKy UCTO Taka W MpaBoToO Ha afBOKaToT Aa My buae
[03BOJIEHO aKTWMBHO [1a My MOMara Ha OCOMHWUYEHMOT BO TEKOT Ha MCMpallyBaHeTo
OA CTpaHa Ha mo/avumjaTa 1 Aa ce 3amMelua 3a fa obe3befun NounTyBarbe Ha Npagata
Ha OCOMHWUEHMOT.

276 AT npomus Jlykcem6ype [AT v. Luxembourg], npecyaa oa 9 anpun 2015, 6p. 30460/13
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lMpaso Ha npusamHa Komyuuxauuja co adsokamom

E,ELEH 0o OCHOBHWUTE, TEMENHWN €/IEMEHTN Ha npaBoro Ha npaquHo cyneme e n
NpaBOTO Ha MpMBaTHAa KOMYHMKaLMja CO aABOKATOT, 6e3 puU3mMK eka pasroBopoT ce
NpUCAYLWKYBA 04 CTpaHa Ha TpeTo Auue.””” [ipxasute ce obsp3aHu fa obesbesat
a/leKBaTHU MOroJHOCTU 33 Aa Ce OBO3MOXW [0BEP/NBA, HEMOCPpefHa M CYLITUHCKA
KOMyHMKaumja nomefy aABOKAaTOT M KAWEHTOT. baparbaTa 33 OrpaHMuUyBare Ha
[BUXEHETO U COLMjaIHO AMNCTaHUMPatbe KaKo OAr0BOP Ha NMaHAEeMMjaTa Hanpasuja
aa bupe ywte nmotewko Aa ce obe3bean MpaBOTO Ha MpaKTMUYHA U epekTuBHA
KOMYHUKaLuja nomMefy KAMEHTOT 1 HEroBMOT 3acTanHuK.”® Co orneps feka nocetute
BO MecTaTa Ha fnwyearse o4 cnoboaa bea orpaHMUEHU 1 CyaeraTta Ce OApXKyBaa Ha
[aNeynHa, MHOTy aZiBoKaTh He O6ea BO MOXHOCT ja NMPWCYCTBYBAaT BO NOANLMUCKUTE
CTaHMLM 32 13 UM NPYXAT NOMOL HA KAUEHTUTE NPej UK 32 BpEME Ha MONNLKUCKOTO
McnpalyBakbe, HUTY, Nak, Te 6ea BO MOXHOCT fja Ao6MBaaT ynaTcTBa U UCKasn of
csepgoun IMYHO Of HUBHUTE KIMEHTWU. Hamecto TOQa, aABOKATUTE U K/IUEHTUTE cé
noBeke ce NoTNMpaaT Ha TesepOHCKMTE Pa3roBOPY, BUAEO BPCKUTE U AipYruTe GOpMH
Ha ONwITeHE Ha AaneuynHa.*’?

OBa MOXe fja 1 NoTKoNa KBaAMTeTOT 1 eheKTMBHOCTA Ha MOMOLITA KOja MOXaT Aa
ja npy>aT aABOKaTMTe, LUITOM TaKBUTE METOAM Ha KOMYHMKaLWja npasaT ga buje ywTe

277 Buan Kacmpasem npomus Mosdasuja [Castravet v. Moldova], npecyaa oA 13 MapT 2007, 6p. 23393/05, § 49

278 TorneaHeTe ro, Ha NPUMEP, NCTPAXKYBAHETO CMPOBEAEHO 0/ OpraHn3aLmjata ®ep CyAerba MHTEPHEWHA KOE A0jAe A0
3aK/1y40K AeKa NoCTOM CUNEH KOHCEH3YC nomefy MCMUTaHWUWUTe feka KBANUTETOT Ha NpaBHaTa NoMOW BO AHIANja
1 Benc ctpajiana 3HaumMTeHO WTO Ce J0/KEN0 HA OrpaHNyyBaraTa NoBp3aHu co KoBMA-19 U eka KOMyHMKaLmjaTa
Ha paneynHa 6una cnaba 3ameHa 3a NpaBHa NOMOL npeky AWYHO, dusnuko npucycteo: https://www.fairtrials.org/
sites/default/files/Justice%20Under%20Lockdown%20survey%20-%20Fair%20Trials.pdf ,Mpasaata 3a Bpeme Ha
,OCTaHYBaHETO AOMA“: UCTPAXYBAHbE 33 KPUBUYHO-NPABHUOT CUCTEM BO AHIAMja 1 Benc nomefy mMapT u Maj 2020
roavHa [Justice under lockdown: a survey of the criminal justice system in England & Wales between March and May
2020]" U3BewTaj Ha ,dep cyaerba MHTepHewHA“ [Fair Trials International], 25 jyHu 2020

279 Ha npumep, umajte Ha ym Aeka BO X0/MaHAWja HA afBOKaTUTE UM O6MNO 103BONIEHO A M MOCETYBAAT KANEHTUTE
BO MPUTBOP CaMO 3apaAu UTHUM Npalarba U Of HUB ce 6apano aa noaHecat obpasnoxeHu baparba 3a nocetaTta; BO
LLinaHnja ce NOTTUKHYBANO MPYXareTo MpaBHa NOMOL Npeky BUAEO KOHdEpeHLunja, HO Toa He 610 cnpoBeseHo
nopaAu HeAoCTUT Ha ONpema; Bo ®paHLmja, COBETOT Ha afiBOKaTCkaTa KOMOPa Ha Mapu3 ro 3anpen Ha3HauyBarbeTo Ha
a/iBOKaTVW 32 NPaBHa NOMOLL CO O/} Ha HEAOCTUIOT Ha ONPEMa 3a JIMYHA 3aWTUTA, WTO 3HaYeNo Aeka 06BUHETUTE BO
Hekou cayyan He bune 3actanysanu: https://www.fairtrials.org/sites/default/files/2_FT_COVID-19_Access%20t0%20
Lawyer_Template%20arguments_2_Effective%20Access%20t0%20a%20Lawyer.pdf ,fapaHTupare Ha NpaBoTo Ha
dbep cyaerbe 33 Bpeme Ha NaHAeMWjaTa Ha KOPOHa BUPYCOT: npucTan Ao aasokar [Safeguarding the right to a fair trial

during the coronavirus pandemic: access to a lawyer]*, U3BewrTaj Ha ,®ep cyaerba“ [Fair Trials], 3 anpun 2020
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noTewko Aa ce Bocnoctasu 6AM30K OAHOC UK OAHOC Ha foBepba CO KAUeHTOT.??
YC/I0BMTE Ha OTpaHWUyBatbe Ha ABMXKEHETO WCTO Taka ro oHeBO3MOXMja 6p3oTo 1/
WAV PeOBHOTO COBETYBaHbE KOTa OCOMHUYEHUTE ML HE MOXAT A MMaaT pefoBeH
npucrtan go TenedoHU, a TPABHETO HA HUBHUTE MOBMLM MOXe Aa Ouje orpaHudeHo,
AOKO/IKY orpaHuueH 6poj TenepoHCKM ypeau ce crnopesnyaat rnomery mnorosem
6poj Ha NpUTBOPEHN AMLUa U/uan Kora Tme ce o6Bp3aHK Aa naakaaT 3a NosBuUuUTe.
MHory 3aTBOPM MOXe Aa ja HeMaaT noTpebHaTa TEXHO/0TWja 33 Aa Ce 0/1IeCHAT BUAEO
pasroBopuTe nomery KAMeHTOT M OpaHuUTeNoT. lypu v TOoral Kora TMe MMaat JOBO/THO
TEXHO/I0TU]ja, BUAEO IMHKOT UK TenedoHCKaTa IMHM]ja MOXe fia He 61AaT CUTYPHU.
McToBpeMeHO, MOCTOM 3arpuXKEHOCT BO NMOI/Ied Ha MPUBATHOCTA HA KOMYHMKaLunUTe
nomery KAMEHTOT W afiBOKATOT, CO OFNed [eKa W afBOKATOT M KJAWEHTOT MOXeE fAa
HemMaaT AOCTarnHo NpuBaTeH NpocTop 3a Aa 360pyBaaT TesepOHCKM UK NpeKy BUAEO
NnHK, 6e3 nputoa Aa 6UAaT MpUCAYWKYBAHW, HA MPUMEp, Of MPUTBOPEHUTE AKLA
WAV Of 3aTBOPCKMOT NepcoHan.?®

CynoT nopaHo MMa nocoyeHo aeka obe3befyBarbeTo Ha CUTypHa TenedoHCKa
NnHKja 61 Moxeno fa buge MeTos npeky Koj Ap>xagata 6 Moxena fa rv UCNONHK
Hej3nHMTE 0OBpPCKM fAa mpe3emMa MEPKM 3a [Ja OBO3MOXW pefoBHa, 6Oe3bepHa,
npvBaTHa 1 epeKTUBHA KOMYHMKaLMja NOMefy KIWEHTOT M afiBOKATOT KOra IMYHWUTE,
dM3NUKKM MoceTn He ce MOXHW.?2 Co Or/ief; Ha ONCEroT Ha PeCTPUKLMUNTE BO OfHOC
Ha JIMUHMOT KOHTAKT BO KOHTEKCT Ha KoBmAa-19, moxe aa buae notpebHo aa buaar
BOBE/JIEHU MOOMCEXHM MepKM 3a [1a Ce 0curypa feka Ke 61ugaT McnosiHeTv rapaHuunTe
0f UNeHOT 6 cTaB 3.0Ba Moxe Aa ondaTty 1 3ronemyBarbe Ha 6pojoT Ha TenePpoHCKM
ypeau kov Ke M 61AaT CTaBeHUW Ha pacnonarakee 3apagn ynotpeba Ha npuTBopeHuTe
JINLQA, UHCTA/IMPakbe Ha TEXHO/I0TMja CO BMAEO JIMHK BO MECTaTa Ha NUWYBatkbe 04
cnobofa,® npaeere Ha pasroBopuTe Aa 6UAAT AOCTaMHM AU OBO3MOXYBaHbe Ha

280 https://www.fairtrials.org/sites/default/files/2_FT_COVID-19_Access%20to%20Lawyer_Template%20arguments_2_
Effective%20Access%20t0%20a%20Lawyer.pdf ,fapaHTupatbe Ha NPaBoTO Ha Gep CyAetbe 3a BpeMe Ha naHaeMujaTa
Ha KOpOHa BMPYCOT: npucTan Ao aasokar [Safeguarding the right to a fair trial during the coronavirus pandemic:
access to a lawyer]*, M3BewTaj Ha ,®ep cyaera“ [Fair Trials], 3 anpun 2020 u https://www.fairtrials.org/sites/default/
files/Justice%20Under%20Lockdown%20survey%20-%20Fair%20Trials.pdf ,MpaBaaTa 3a Bpeme Ha ,0CTaHyBaHETO
ZI0Ma“: NCTPaXyBatbe 33 KPUBUUHO-MPABHMOT CUCTEM BO AHIIMja 1 Benc nomefy mMapT 1 Maj 2020 roanHa [Justice
under lockdown: a survey of the criminal justice system in England & Wales between March and May 2020]%, 13BewTaj
Ha ,®ep cyaerba MHTepHewHA“ [Fair Trials International], 25 jyHn 2020

281 Buau Pubayku npomus Moscka [Rybacki v. Poland], npecyaa o 13 jaHyapu 2009, 6p. 52479/99, § 58 kaae wrto Cysot
YTBPAW/ NOBPEAA Ha YNEHOT 6 6uaejkn 06BUHNTENNTE 1 U3BPLWUTEUTE GUAE NPUCYTHM BO UCTaTa coba co afBOKATOT
11 HErOBMOT K/IMEHT, l0/ieka Tue pasrosapase.

282 Mapueno Buona npomus Mmanuja [Marcello Viola v. Italy], npecyaa o4 5 0KTOMBpY 2006, 6p. 45106/04, §§ 41 and 75

283 OBOj npucTan 6un ycreleH, Ha npumMep, Bo CesepHa Mpcka, kaje aABoOKaToT Hapan CyACKO MPeucnuTyBake Ha
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https://www.fairtrials.org/sites/default/files/Justice%20Under%20Lockdown%20survey%20-%20Fair%20Trials.pdf
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noronem 6poj 6ecnaaTHX pa3roBOpU, HAMaNyBakbe UKW OTCTPaHYBatbe Ha IMMUTUTE
BO OZIHOC Ha TPAaeHETO Ha pPa3roBOpuUTe Co OpPAHMTENOT M CO3AaBatbe Ha MPUBATHM
cobn MM NpoOCTOpU BO KOW KAMEHTUTE Ke MOXaT Aa KOMyHwuumpaar 6e3 ga 6upar
npucaywkysaHu. LUToM Ke cTaHe NpUKAagHO fAa Ce OABWMBAaT NUYHM MOCETW ,BO
xunBo“, Tpeba aa buge obesbedeHa AOBONHO 3alWTUTHA OMpema, a CO Len Aa ce
oCurypa fiexka Tve NoceTy MoXaT Aa Ce CpoBeAyBaaT Ha CUrypeH HaumH.28

OANyKaTa Ha NOMLMCKMOT OPraH Aa ce oabue Aa ce CTaBM Ha pacnoarakbe , Hekaksa Gopma Ha AUrnTaneH MexaHusam
Kako WTo e CKajn nan 3ym*“ 3a pa3roBOpoT Aa 0BO3MOXM eeKTUBHO yUeCTBO Ha afBOKATOT Ha AnLeTo: https://www.
irishlegal.com/article/solicitor-acts-remotely-for-client-in-police-interview-in-northern-ireland-first ,AnBOKaTOT
nocTanyBa Ha Aa/leunHa 3a KAUEHTOT Mpu pa3rosop Bo no/auumjata Bo CesepHa Mpcka [Solicitor acts remotely for
client in police interview in Northern Ireland first]*, og K.ButoH [C. Beaton], Irish Legal News, 16 anpun 2020

284 Ha npumep, ajBokatckata KOMOpa Ha bBykypewT AucTpubyupana 3awTuTHa onpema (pakaBuuu M macku) 3a
agsokatute. Buam https://www.legalmarketing.ro/baroul-bucuresti-anunt-avocati-masti-si-manusi-de-protectie/

,BAROUL BUCURESTI Anunt avocati - mdsti si manusi de protectie”, Legal Marketing, 25 mapT 2020
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7. YneH 10 - Mpaeo Ha cn10604HO U3pasyBame

O6e3benyBatbeTo Ha HaBpeMeHU U TOYHU UHOOpPMaLMKM 33 pu3MuUMTE 33
jaBHOTO 34paBje W MEPKUTE Mpe3eMeHUn OA BAAAWTE A3 OATOBOPAT HA OBWE PU3MLN
NPeTCTaByBa CyWTUHCKM BaXeH JieN Of CMpaByBareTo CO naHAaemMujata Kosupa-19.2
Cenak, NaHAeMunjaTa ro 3ronemu oHa wTo CBeTckata 34paBCTBEHA OpraHu3aumja ro
onuwa Kako ,MHoaemMmja“ Ha morpewHn nHGopmaumu u aesmHdopmayuu, npu
LWITO CTEMEHOT Ha HeToYyHUTe nHbopMaLuum nan Ha MHGOpPMaLUKM KOU HaBedyBaaT
Ha MOrpewHo pa3MUCayBakbe, a Ko 6ea Bo ONTeK MpeTCTaByBalle CEpUO3eH PU3NK
3a jaBHOTO 3/paBje W 3a jaBHaTa akTMBHOCT.?* Kako 04roBop Ha Toa, 6pojHuM Apxasu
BOBE/J0a MEPKM 32 A1a ro Cy301jaT WnpereTo Ha Ae3uHdopmauuu. loaeka oB1e Mepku
MOXea Aa M CNyXaT Ha erMTUMHA Lien, TUe NCTO Taka HOCea pU3NK OA HapyLlyBatbe
Ha eceHumnjanHmTe GYHKLMM HA KOW UM CAyXaT MeauymMuTe, HOBUHApUTE W ApyruTe
OpraHu3ayuu co Uen Aa ce ocurypa OArOBOPHOCTA Ha BAajaTa v Aa Ce NOTNOMOrHe
pa3MeHaTta Ha KOpMCHM MHGOPpMaLMKM BO TEKOT Ha jaBHO-3A4paBCTBeHaTa BOHpeAHa
cocTojba. Bo Hekow cayyaun, HUBHMOT KanauuTeT 4a rv U3BplyBaaT oBue QyHKLUM
Oewe nonpeyeH U 04 HeAOCTUTOT Ha edekTUBEH npuctan Ao WHPOpMaLUM W
OrpaHuyyBatbaTa Ha HUBHOTO ABMXKEHE N COOMPpatbe.

Co T0a, 6pojHUM acnekT! Ha NPaBOTO Ha C1000Aa Ha M3pa3yBakbe 3aWTUTEHU CO
useHoT 10 6ea NOrofeHn o4 OArOBOPMTE HA ApXaBUTE Ha MaHAemumjaTa. YneHoT 10
npeABUAYBa:

,1. Cekoj uMa npaso Ha c10600a Ha u3pasysarbe. 0O8a NPAso BKAy4ysa
c¢n10600a 0a ce umaam Muc/aewa u 0a ce npumaam U cnodeaysaam
UH@opmayuu u udeu 6e3 BMewysare 00 jasHama saacm u 6e3 02s1ed Ha
2paHuyume. OBOj useH He 2u cnpevysa dpxasume da bapaam u30asare
NUYeHyU 3a paduodudy3Hume U  MmesaegusuUCKUMe npemnpujamuja u
npemnpujamujama 3a NPUKAX(y8are Ha KUHO.

2. Ocmsapysaremo Ha osue c10600u, co 02/1e0 0eka Moda nos/eKkysa
co cebe do/mxHOoCMU U 002080pHOCMU, MOXe 0a 6ude NnoOAOKHO Ha
maksu (popManHOCMU, YCA0BU, 02pAHUYYBAHA UAU KA3HU WMO Ce

285 Buan https://www.coe.int/en/web/freedom-expression/freedom-of-expression-and-information-in-times-of-crisis
,Cnobopaarta Ha u3pasysarse 1 MHGOPMUPpartbe 3a Bpeme Ha kpu3a [Freedom of expression and information in time of
crisis]*, U3jasa Ha CoeToT Ha EBpONa, 21 MapT 2020

286 Buan https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200202-sitrep-13-ncov-v3.pdf
,HoBMOT KopoHa Bupyc (2019-nCov)-N3BewTaj 3a cutyaynjata-13 [Novel Coronavirus (2019-nCov) Situation Report

-13]% M3BewTaj Ha CBeTCKaTa 3ApaBCTBEeHA opraHu3aumja (C30), 2 dpespyapu 2020
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NpoNUWAaHU €O 3aKOH U ce HeoNnX00HU BO e0HO 0eMOKPamcKo onWwimecmso,
BO UHMepec HaA HayuoHasHama 6e3bedHocm, mepumopujanHuom
UHMe2pumem U/U jagHama cu2ypHocm, 3apadu 3awmuma Ha pedom
U Ccnpeuysarbe HA BpWere HA KpusuyHU dead, 3dpadu 3awmuma Ha
30pasjemo uau Mopasom, 3apadu 3awmuma Ha yenedom uau npasama
Ha Opyaume, 3apadu cnpeyysare Ha 06e100eHyBare Ha UHGopMayuu
npuMeHU BO MaAjHocm, UAU 3dpadu 3ayysyBake HA asmopumemom Uu
HenpucmpacHocma Ha cyocmsomo.”

a. Oncer Ha Y/1IeHOT 10
Cn0600a Ha neyamom u MedUyMcKa pasHoBUOHOCM

MpaBoTo Ha cnobopa Ha u3pasyeare ro ondaka NMpaBoTo Aa ce CoAenyBaat
VIHCI)OpMaLl,I/IVI nunaen. akoyneHoT 10 M3PEUYHO HE T CMTOMEHYBA NeYaToT, MeagnymnTe
WA HOBMHapckaTa cnobopa, CysoT BO NoBeke HaBpaTW ro Npeno3Ha MHTepecoT Ha
AEeMOKPATCKOTO OMLITECTBO Aa Ce OCUTYpa U fa ce 3auyBa cnobogata Ha NeyaTtoT u ja
Haracu BaXKHOCTa Ha MeJMYMUTE BO jaKHEHETO Ha jaBHaTa Aebata, ob6e3benysarerto
Ha jaBHOCTa CO MHOPMALMK O jaBEH WHTEPEC M U30XYBareTO Mpef ouuTe Ha
jaBHOCTAa Ha HEKOMMETEHTHOCTAa W MOrpewWwHoTo MocTanyBare Ha cayxdeHute
/ML MpU WITO MeYaToT AejCTBYBA KAaKo ‘Kyde-uyBap Ha jaBHocTa'® CypoT My faje
3roIemMeHa 3alWTuTa CNopes Y1eHoT 10 Ha M3Pa3yBakbeTo Ha MeYyaToT U MeanymMuTe
M KOHCTaTMpalle fieka YaeHoT 10 TV BKAYyUyBa W MO3UTUBHMUTE 06BPCKM Ha ApXKaBUTE
[a TV 3aWTUTAT OHME KOW M OCTBapyBaaT HOBMHApckuTe cnoboamn of Hanagute uau
3ansialyBarbaTa KOW I CNpeuvyBaaT BO BPLUEHETO HA HMBHATA yora. 2

YneHoT10 co cebe moenekyBa 06BpCKa 33 OHME KOW ja BpLIAT y10raTa Ha ‘Kyue-uyyBap
Ha jaBHOCTA’ TOa Aa ro NpaBaT 04roBOpHO. Cy0T OZ U/I€HOT 10 rO U3Be/e U NMPaBOTO Ha
jaBHOCTa fja ¥Ma NpucTan A0 TOYHW 1 UHGOPMUPAHM MeanymHU, a nedaToT Tpeba Aa
CMOAeyBa MAEN HA HAUMH WTO € BO CK/1af CO HEroBMTe 0OBPCKM U OATOBOPHOCTN.?
Mopaan Toa, MeAWYMCKOTO M3pasyBatbe Ke buje reHepasHO 3aWTUTEHO COMMACHO
UIEHOT 10, CAMO ako TOa € U3HeCeHO 0 HOBMHApW KoM NocTanyBaaT Bo Aobpa sepba
Aa 06e36enaT TOUHM MHOOPMALIMM HA KOW MOXKeE fla UM Ce BepyBa BO COMACHOCT CO
eTMKaTa Ha HOBMHApPCTBOTO. BO CMpPOTMBHO, LieATa Ha 3aWwTuTata Ha crobodaTta Ha
neuatot 61 6una NoTKONaHa, JOKO/KY Taa c210604a ce KOPUCTM CO HAMepa CBECHO Aa

287 JluHeeHc npomus ABcmpuja [Lingens v. Austria], npecyaa o4 8 jynn 1986, 6p. 9815/82
288 032yp lyHdem npomus Typyuja [Ozgir Gindem v. Turkey], npecysa oa 16 MapT 2000, 6p. 23144/93
289 Baadem Tpom3so u CmeHcaac npomus Hopsewka [Bladet Tromsg and Stensaas v. Norway], npecyaa Ha fonemuot

CYACKW COBET 0/ 20 Maj 1999, 6p. 21980/93, §§ 59 1 62
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Ce pacnpocTpaHyBaaT MHGOPMALMM KON HaBeyBaaT HA MOrPELIHO Pa3MUC/YBatbe W
NOTeKHyBaaT 0/] HEMOBEPANBYN N3BOPU.

McToBpemeHo, nocTon o6BpCKa 3a APXKaBWTE MO YNEHOT 10 A3 ja rapaHTMpaat
Pa3HOBMAHOCTA Ha MEAUYMUTE, CO LieN ia Ce OCUTYpa AEKa jaBHOCTa MMa NpUCTan Ao
COAPXMHA KOja ja 0Apa3yBa BO Hajro1eMa MOXHA MEPA Pa3HONKOCTA HA MUC/EHATa
Kou ce cpekaaT BO OMWTECTBOTO CMPEMAa KOW C€ HACOYEHW W mporpamure.”®°
Cnobopata Ha neuatoT Tpeba Aa buae BkopeHeTa BO MPUHLMNOT HAa MAypann3am
33 /1a Ce ocurypa Aieka jaBHOCTa MMa NpucTan Ao crektap Ha MHGopmauuu n naeu.
CuTyauymjata BO Koja eAHa rpyna JOMWHMPA BO COAPXMHATA Ha MeyatoT WM Ha
AyANOBK3YENHUTE MEAWYMW BO 3EMjaTa WM KOra jaBHWOT paanoandyseH Cepsuc
¥IMa MOHOMOA HaA AOCTanHMTe peKBeHL MY BO 3eMjaTa He Moxe Aa bvae onpaBAaHa
MO YNEHOT 10, OCBEH aKO MOXe Aa C& AEMOHCTPUPA feKa NOCTOM UTHA, HEOAN0XHA
notpe6ba 3a T0a.%'

Mpucman 0o uH¢opmayuu

YneHoT 10 ro BK/yYyBa MCTO Taka U MPaBoOTO Ha NpucTan Ao uHdopmauun. BoegHo,
MpaBoTO Ha NpPUCTaN 40 MHPOPMALIMM MOXeE Aa MPOM3/Ie3e 1 Of UIeHOT 8, Ha NpUMep
BO C/lyuaj kora 6apaHuTe nHPOpMaLMKM Ce ofHeCyBaaT Ha cuTyaumja wro 6u Moxena
[la [oBe/ie 710 NPpeKpLyBatbe Ha YNeHOT 8.292[les10T 3a U1eHOT 8 (MpaBo Ha NounTyBatbe
Ha NPUBATHUOT U CEMEjHMOT XUBOT) BO paMKuUTE Ha oBaa nyb/mKalmja rm onuuysa
CUTyauuuTe BO KOW MNPaBOTO Ha NpucTan A0 MHPOPMALMM WTO Ce OAHeCyBaaT Ha
34paBjeTo Moxe Aa buje 3alITUTEHO COMNACHO UeH 8. bapakeTo Ha MHPopMaLmm Ke
Ovae 3aWTUTEHO CNOpeA YNeHOT 10 Kora:

i) OTKPMBaHETO Ha MHOpMaLMMTEe 6MN0 HAZIOXKEHO CO CyAcKa OasyKa Uan
Hapeab6a; unm

ii) MpuctanoT A0 MHOOPMALMKM MpPeTCTaByBa MHCTPYMEHT 3a YXWBatbe Ha
npaBoTo Ha c1060/4a Ha 13pasyBakwe Ha noeaunHeLoT, ocobeHo ,cnobopata

290 30pyaeHue 3a uHpopmayuu , leimuja“ u dpyau npomus Ascmpuja [Informationsverein Lentia and others v. Austria,
npecyAa oA 23 HoemBpu 1993, Op. 13914/88, 15041/89 15717/89, 15779/89 1 17207/90

291 Au Cmegaxo npomus Mmanuja [Di Stefano v. Italy], npecyaa Ha fonemM1oT CyACKM COBET OA 7 jyHU 2012, 6p. 38433/09

292 lyepa u dpyeu npomus MUmanuja [Guerra and Others v. Italy], npecyaa oa 19 despyapw 1998, 6p.14967/89 (BkayueHa
Kako pesume Bo oBaa nybaukauwja) kage wro CyaoT YTBPAWA NOBpeAa Ha uneHoT 8, Buaejku utanujaHckata
APXaBa He npesemasna uekopw 3a Aa obe3bean MHGOPMALMKM 33 pU3ULUTE KOV NPOU3/IErNE Of TOKCUYHWUTE eMUCHN
Ha xemuckaTta $pabpuka 1 3a Toa kako Aa ce MoCTanyBa BO C/lyyaj HAa MOTONEM UHLMAEHT, CO OT/le] Aeka TewkKoTo
€KO/IOWKO 3arajyBarbe 61 MOXeno Aa ja noroan 6aarococtojbata Ha NoeAMHUMTE U Aa TW CMPeYU Aa YXnBaaT BO

HMBHMTE JOMOBM Ha TaKOB HauMH LWITO TOA HEMOBO/IHO by ce 0Apa3nio U Ha HUBHUOT MNPUBATEH N CEMEEH XMBOT.
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Aa ce npumaar u cnogenyeaat uHPopmaumm“*® Ha npumep, Kora
npucTanoT Ao nHGopmaumm ce 6apa Kako OCHOBEH MOATOTBUTENEH YEKOp
32 NULLYBAKE HA CTaTWja UAK 33 CnoAenyBarse Ha 6apaHuTe MHGopMaLmm
COo ApyruTe 3a Aa ce kpenpa opym 3a jaBHa aebata.

3a/jaja akTMBMpaaT 3alWTm1TaTa Of Y1€HOT 10 BO OAHOC Ha cuTyauwmjaTa (if) onvwaHxa
norope, reHepanHo, nHdopmauunTe, NoJaToLuTe UAN AOKYMEHTUTE [0 Koum ce bapa
npucran Tpeba UCTo Taka Aa ro MCMOHAT TECTOT 33 NOCTOEHE HA jaBeH MHTepec. Toa
ro ondaka, Ha npumep, C1yyajoT kora MH$opMaLmjaTa ce Of4HeCYBa Ha Npallarka 04
jaBeH MHTepec uau kora oTkpueareTo 6u 06e3b6eano TpaHCNAPEHTHOCT BO HAYNHOT
Ha BOZeHE Ha jaBHWUTE paboTKW, NPUTOA OBO3MOXYBAjKM r0 y4ecTBOTO Ha NoLMpoKaTa
jaBHOCT BO jaBHOTO ynpaByBambe.>*

3aWwTuTata Ha MpaBoTo Ha WMHGOPMALMM NOAEeAHAKBO Ce MPUMeHyBa KOH
HOBMHApPUTE W HEBAAAMHUTE OPraHM3auWMM WAW OCTaHaTUTe rpynu, c€ AOoAeKa
aKTMBHOCTUTE Ha rpynata npetcraByBaaT OMTeH efeMeHT Ha MHPOpPMMpaHaTa jaBHa
Aebata v jasHocTa Moxe Aa 6apa MHGOPMALMK CO LieN 32 BPpLUEeHE HAA30P U KOHTPOAA
HaA jaBHUTE AEjCTBMja MW BO OJHOC HA HArJaceHW Npawara Of jaBeH uHTepec.””
Mo Gaparkata 33 nNpucran Ao cayxbeHn [OKYMEHTW BO OBOj KOHTeKCT Tpeba Aa ce
nocTanyBa axypHo, a 046vBarbeTo Ha npucTtan Tpeba Aa buae NOANOXKHO Ha CyAcka
WU ApYyra He3aBMCHA NOCTaNKa 3a NpencnuTyBake.>*

6. LUTo npeTcTaByBa BMELLYBak€ BO NPaBOTO
Ha cno6opa Ha uspasyBame?

CyfoT ro MHTepnpeTMpa KOHLENTOT Ha BMeLlyBatbe MOLWMPOKO BO OAHOC Ha
cnobojaTta Ha m3pasysarbe CO Liea Aa ja ondaty cekoja akKTUBHOCT Koja UMa edekT,
HEemocpefHo WM MOCPeAHO, BP3 OrpaHuuyBatbe, MonpedyBatbe UM obpemMeHyBarbe
Ha eKkCrpecyBHaTa aKTUBHOCT. Kako MpUMepw 3a OrpaHnuyBatbe Ha rOBOPOT 33 KOU
6110 KOHCTAaTMPAHO fieKka MpeTCTaByBa/ie BMEWYBatbe (MHTEPBEHLMjA) BO NPABOTO
ce ondaTeHn: U3peKyBarbeTo Ha KPUBMYHA CaHKUMja (MapuyHa KasHa Wau KasHa

293 YHeapcku Xe/ACUHWKU KoMumem npomus YHeapuja [Magyar Helsinki Bizottsdg v. Hungary], npecyaa Ha lonemuort
CYACKM COBET 0/ 8 HOEMBPU 2016, 6p. 18030/11 (BK/ydeHa Kako pe3uiMe BO 0Baa Myb6ankaumja)

294 YHeapcku Xe/ncuHwKU komumem npomus YHeapuja [Magyar Helsinki Bizottsdg v. Hungary], npecyaa Ha lonemuor
CYACKM COBET 04 8 HOEMBPU 2016, 6p. 18030/11, §61(BKAyUeHa Kako peume BO 0Baa nybuKaLmja)

295 YHeapcku Xe/nCUHWKU KoMumem npomus YHeapuja [Magyar Helsinki Bizottsdg v. Hungary], npecysa Ha fonemuor
CYACKM COBET 04 8 HOEMBpU 2016, 6p. 18030/11, §166 (BK/TyueHa Kako pe3ume Bo oBaa nybankaumja)

296 KeHedu npomus YHeapuja [Kenedi v. Hungary], npecyaa oa 26 maj 2009, 6p. 31475/05, § 48
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3aTBOP)® UAM HaNOXYyBareTO Aa Ce NAaTW OTWTETa BO MApPHUUHA NOCTanka Kako
OArOBOP Ha M3pa3yBareTo,® npeTxofHa npuepemeHa mepka wau 3abpaHa Ha
objasyBatbe (nybankauwnja),?®® ogbusarbe fa ce goaenu paanoandysHa auueHa,*°
3abpaHa3a Bpluetbe Ha HOBMHApcKaTa npodecuja, ANCUMNAMHCKA Ka3Ha UK 0TKa3 Ha
BpaboTeH,’* Hapeabu fa ce OTKPWjaT HOBMHAPCKUTE U3BOPY U/UAM CAHKLUMOHUPatbe
aKo T0a He OMAe HanpaBeHo,3* COONWTYBakE Of CTPaHa Ha WedOoT Ha Ap>KaBaTa feka
onpegaeneH Ap>xaseH cayxbeHuk Hema fa buae MMeHyBaH Ha HeKoja jaBHa GyHKLMja
noc/ie U3jaBa AajieHa BO jaBHOCTA O/ CTPAHa Ha APXKaBHUOT CyxbeHnK 33 ogbusarbe
Ha naoBeH 00jeKT Ha KOj ce OABMBA MPOTECT Aa NPUCTany BO TepUTOPMjanHuTe
BOAW,3** N HEOBO3MOXYBarbe Ha HOBMHAPp Aa Aobue npuctan Ao [aBocC 3a BpemMe Ha
CBETCKMOT eKOHOMCKM Gopym.3*

Oa cTpaHa Ha CyfoT ce CMeTano fieka Aypu W pesaTUBHO MaauTe MapuuHn KasHu
(rnobw) npeTcTaByBaaT UMMAULMTHA LieH3ypa, 6UAejk1 Mako ManaTa napuuHa KasHa
HEe MOXe [ia ro CMpeyn HOBMHAPOT OTBOPeHO fa 300pyBa 3a onpejeseH Cayyaj, Taa
MOXe Hero Aa ro obecxpabpw Aa U3HecyBa KpUTUKM BO WAHUHA. HaB/eryBambata BO
MpaBoOTO Ha c1060/a Ha M3pasyBarbe MOXaT fia MpOMW3/e3aT He CamMo 0ff CaHKLuuTe
kou 6une GakTUUKM U3pedeHu, TyKy WCTO Taka M Of CTPaBOT Of CaHKuumu u Cynot
MMa KOHCTaTMpaHO fieka NpaBoTo Ha c060/a Ha U3pa3yBatbe € BO ro/iemMa Mepa nog
B/IMjaHMe Ha MOLMPOKATa NPABHA KAMMA 33 HOBUHAPWTE U MeANYMUTE U Ha PU3UKOT
of edexT Ha ofBpaKatbe (chilling effect) kora nocTojaT caHkUMY 32 onpeaeseH ropop.3°°

297 JluHeeHc npomus Ascmpuja [Lingens v. Austria], npecyaa oa 8 jynn 1986, 6p. 9815/82

298 Muep u dpyau npomus LLsajyapuja [Muller and Others v. Switzerland], npecyaa oa 24 Maj 1988, 6p. 10737/84

299 Candej Tajmc npomus O6eduHemomo Kpascmao (6p.2) [The Sunday Times v. the United Kingdom (No. 2)], npecyaa oa
26 HoemBpw 1991, 6p. 13166/87; Oncepsep u fapdujaH npomus O6eduHemomo Kpaacmso [Observer and Guardian v. the
United Kingdom], npecyna oA 26 Hoemepm 1991, 6p. 13585/88

300 AympoHuk AZJ npomus Lisajuapuja [Autronic AG v. Switzerland], npecyaa og 22 Maj 1990, 6p. 12726/87

301 Bojmac-Kanema npomus Moscka [Wojtas-Kaleta v. Poland], npecyaa oa 16 jynu 2009, 6p.20436/02; ®paHkosuy
npomus Moscka [Frankowicz v. Poland], npecyaa o4 16 Aekemspy 2008, 6p. 53025/99

302 [yosuH npomug O6eduHemomo Kpaacmso [Goodwin v. the United Kingdom], npecyaa Ha foneMnoT CyACKN COBET OA

27 MapT 1996, 6p. 17488/90

303 Buse npomus /luxmerwmajH [Wille v. Liechtenstein], npecyaa Ha f[0oNeMWOT CyACKM COBET 04 28 OKTOMBPU 1999, 6p.
28396/95
304 XKeHu Ha 6paHosu npomus Mopmyzaauja [Women on Waves v. Portugal], npecysa o4 3 despyapu 2009, 6p.

31276/05(BKNydeHa Kako pe3umMe BO 0Baa ny6ankauuja)

305 [cen npomus LWsajyapuja [Gsell v. Switzerland], npecysa oa 8 okTomBpy 2009, 6p. 12675/05

306 Canycmu npomus Mmanuja [Sallusti v. Italy], npecyaa og 7 Mapt 2019, 6p. 22350/13, § 62 (BK/y4eHa Kako pe3nme BO
osaa ny6aukauuja); Kancuc u Javukac npomus fpyuja [Kapsis and Danikas v. Greece], npecyaa o4 19 jaHyapu 2017, 6p.

52137/12, § 40
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Bmeuwysara 80 npasomo Ha c10600a HA u3pasysadre npedu3sUKAHU 00 MepKume
sosedeHU KAKo 002080p HA naHdemujama Kosuod-19

OTTyKa, NOCTOjaT NOBEKE HAUYMHMW MPEKY KOU MEPKUTE BOBEJEHWU KAKO OArOBOP
Ha maHAemujaTa KoBMA-19 Ce BMellyBaaT BO MPaBOTO Ha CN10060AA Ha M3pasyBakee.
MepKknTe KOWM UM3MCKyBaa WM3BECTyBatbe AO/MK MPEXOAHO AedUHUPaHWUTE AWHUW,
3abpaHyBaa KpWTMKa Ha BAAAMHMTE OArOBOPM Ha nNaHAemujata, 3abpaHysaa
06jaByBarbe Ha NAXKHW' WAW ‘WTETHW WMHOOPMALMKM MAW cnpedyBaa objaByBatbe
Ha MHPOPMALMK KOM MOXaT Aa Npeamn3BMKaAaT NaHuKa UAU COLMjalHW HEMUPU-
cuTe Te MHTepBeHMpaa Bo cnobojaTta Ha NeyaToT U BO HEroBMOT KanauuTeT Aa ja
0cTBapyBa QyHKLMjaTa Ha ,Kyde-uyBap“ Ha jaBHOCTa.3*’

BnaguTe BOBEJOA HOBYM OB/IACTYBAtba 3a LIEH3YPUPatbe Ha OHAAjH MaTepmjas, WTo
ce npoTeraa 0 OTCTPaHyBakbe Ha MHGOPMaLMM NOBP3aHU CO KOBUA-19 04 OAPeAeHH
Be6-cTpaHmum, ao 610KkMpatbe Ha Leaun seb-cTpaHunum, noHekoraw 6e3 kakea 6mio
MOXHOCT 33 CYACKO npencnutyBare.3® 06BpckuTe Aa ce 00jaByBaat camo ‘ciyxxbeHu
MHGOpMaLMK’ AN MHOOPMALMKM KOU Ce BO CKNAA CO oduUMjanHUTE U3BOPK WUCTO
Taka v 3abpaHyBaa nNAypasaWM3MOT Ha MeyaToT M NpaBOTO Ha jaBHOCTA fa MMa
npucTan Ao cnektap Ha uaen.’*

307 Ha npumep, Bnaaata Ha Penybauka Cpncka AoHena ypeaba koja 3abpaHyBana npeAusBuKyBakbe Ha ,MaHMKa U
Hepean“ npeky objaByBarbe MAM NPEHECYBAtbe HA NaXHM BECTW 33 BpEMe Ha BOHpeAHaTa cocTojba. /lnuara 3a kou
Ke ce yTBpAeno Aeka ja npekpwuie oBaa ypeaba moxene Aa 61aaT napuiHo KasHeTu co M3HoC nomefy 1,000 1 3,000
6ocaHckn Mapku (an npubAMXKHO 500-1,500 eBpa). OpraHM3aLunTe Ce CoodyBase Co NapuyHa KasHa nomery 3,000
1 9,000 Mapku (1,500-4,500 eepa). https://balkaninsight.com/2020/03/19/bosnias-republika-srpska-imposes-fines-
for-coronavirus-fake-news/ ,Peny6nka Cpncka Bo bocHa BoBeAyBa NapuyHU KasHM 33 1aXHN BECTU’ MOBP3aHU CO
KopoHa BupycoT [Bosnia’s Republika Srpska Imposes Fines for Coronavirus ‘Fake News’]*, [1.KosaueswKk [D. Kovacevic]
n B.Jlyka [B. Luka], Balkan Insight news, 19 mapT, 2020; MakedoHckaTa Bnaga My AOAENM MAHAAT HA HEj3UHOTO
MUHNCTEPCTBO 3a BHATPewWHYU paboTu Aa npeseme ,COOABETHWN MEPKWU“ NPOTUB yfeTO KOW WKUPAT Ae3MHPOpMaLMUK
npeKy counjanHuTe Meanymun Bo BpPCKa co KOBMA U NPOTUB MEANYMCKUTE KyKU KOW MOHATaMmy r pacnpocTpaHysaat
Tve nHpopmaumnu: https://vlada.mk/node/20464 ,dunnnye: [1Bajua HOBM NO3UTUBHU MALMEHTU HA KOPOHABMPYC,
Bnajata oApxa cefHuuUa v AOHece [OMONHUTENHU MEPKW W aKTUBHOCTW 33 MPEBEHLMja Off WUpPEere Ha KOPOHa
BMPYCOT“ MI3jaBa Ha Bnajata Ha Penybaunka CeBepHa MakeAoHwja, 11 MapT 2020

308 Ha npumep, Bo EpmeHnja, 6pojHi BeCHULIM 1 BeG-CTPaHUL MOpane Aa N3bpuiLaT HeKou MHHOPMALIMK, NOCAE YCBOjyBaHETO
Ha CTPOrM npasuaa co kou ce 3abpaHyBano 06jaByBarbeTo Ha MHGOPMALMK Of MeAULMHCKA W eNAEMIUONOWKA NPUPOAA
32 3bYBHYBAHETO Ha BUPYCOT, KoM He Gune BO LieNOCT KOH3UCTEHTHW O oduumjanHuTe u3sopu: https://eurasianet.
org/armenia-takes-hard-line-against-media-reporting-on-covid-19 ,EpmeHnja e Henokone6anmBa KOH MeanyMCKOTO
nHdopmmpatbe 3a KOBW/-19 [Armenia takes hard line against media reporting on COVID-19]* A.MejaymjaH [A. Mejlumyan],
Eurasianet news, 23 MapT 2020

309 Ha npumep, ypeabata co Koja ce UeHTpaausupa Anctpubyumjata Ha MHGOPMaLMKM 3a KOPOHa BUPYCOT BO Cpbuja,

18


https://balkaninsight.com/2020/03/19/bosnias-republika-srpska-imposes-fines-for-coronavirus-fake-news/
https://balkaninsight.com/2020/03/19/bosnias-republika-srpska-imposes-fines-for-coronavirus-fake-news/
https://vlada.mk/node/20464
https://eurasianet.org/armenia-takes-hard-line-against-media-reporting-on-covid-19
https://eurasianet.org/armenia-takes-hard-line-against-media-reporting-on-covid-19

KoB1A-19 1 epeKToT Bp3 HoBEKOBMUTE MPaBa — [persie] Ha peseBaHTHaTa CyAcka npakca Ha EBpOMCKMOT Cy/ 3a YOBEKOBM NpaBa

OrpaHuuyBarbata Ha GM3NUKM npucTan [0 KOHdepeHLUMUTe 33 neyat, Kako u

CTPOr1TE OrpaHMyyBatba Ha ONCErOT HA MCMPaLlyBakbe 03BOIEHO HA KOHdEPeHLnTe
3a MeyaT Kou ce 0Ap>XyBaaT npeky Bueo KOHGepeHLUcKka TexHoN0rja NpeTcTaByBa
BMellyBatbe BO MPaBOTO Ha cno6oja Ha M3pasyBarbe Mpeky OrpaHuuyBatkbe Ha
NpaBoTO Ha MpuUcTan 4o MHGOpPMaLUW.3'® JONOSHUTENHO, HAa HAANEXHUTE OpraHm
nMm bewe noTpebHO NOAOATO BpemMe 3a Aa OAroBopaT Ha baparbata 3a cnoboaa Ha

310

Koja npepsuayBalle feka KpU3HWOT wTab npeaBoAeH OA4 NPEMWepoT e eANHCTBEHWOT M3BOP Ha UHPOpMaLMK 3a
naHAemujata v Aeka MHGOPMaLMnUTe Off HEOBNACTEHM M3BOPU He Tpeba Aa 6nAaT 3eMeHn NpeaBKA Kako TOYHU UK
nposepeHu. Ypeabarta UCTO Taka NpeABuAyBalle NpaBHU NOCAEAULM 33 WUPEHETO Ha Ae3MHGOPMALIMK 3a BpeMe Ha
BOHPE/HaTa cocToj6a. Moc/ae ancereTo Ha HajMasky eHa HOBMHAPKA 33 HEj3MHOTO W3BECTYBake 33 MaHAeMujaTa,
npeMnepoT CoonwTn Aeka ypeabata Ke 6uae oTnosukaHa, NOManky oA €AHa HeAena Nocae [OHEeCYBareTo Ha
ypea6ara: http://www.pravno-informacioni-sistem.rs/SIGlasnikPortal/eli/rep/sgrs/vlada/zakljucak/2020/48/1/
reg ,3akNy4ok Ha Bnajata 3a MHGOpMMpatbe Ha HaceneHWeTo 3a coctojbara W nocaeauumMTe oA 3apasHata 6onect
KOBW[-19 npean3sukaHa of BUPYcOT SARS-CoV-2 [3aksbydak (Bnage o MHGOPMUCatby CTAaHOBHWWTBA O CTakby U
nocneauuama 3apasHe 6onectn COVID-19 m3asgaHe BUPYcOM SARS-CoV-2) : 48/2020-8]“ Ypeaba Ha Bnapjata Ha
Cpbuja, 31 MapT 2020

Ha npumep, KpUTHKaTa Ha 3APYXXEHWETO Ha HOBMHAPW Ha BWUX Ha OHa WTO TOA O OMWWANO KAKO PECTPUKTUBEH
CUCTEM 33 HOBWHAPWTE 1a UM MOCTaByBaaT Mpallarba Ha MUHWUCTPUTE U 34paBCTBeHIUTe opraHu: https://www.bljesak.
info/vijesti/flash/bh-novinari-upozoravaju-ovakvi-postupci-vlasti-vode-ka-cenzuri/307122  ,HouHapute Ha Bux
npeAynpeayBaat: BakBuTe noctanku Ha Bacta BoAaT KOH LieH3ypa [BH novinari upozoravaju: Ovakvi postupci vlasti
vode ka cenzuri]“ Vijesti, bljesak.info, mapT 31, 2020; Bo Cpbuja uMalle npumepu Ha HOBUHApU kown Gea nonpeyeHn
72 NPUCYCTBYBAAT HA AHEBHUTE KOHdEPEHL MM 3a NeyaT NoBp3aHu co KoBna-19 BO 3emjaTa kou bea ApxeHun o4 CTpaHa
Ha Bnapata. Meanymnte MoXea CaMo Aa NOCTaByBaaT Npaluarba NPeKy eNeKTPOHCKA MowTa, HAMEeCTo NpeKy BUAEO
nosuk, 6e3 4a UM 6UAaT 403BONEHU AONONHUTENHM Mpalwakka: https://balkaninsight.com/2020/03/16/coronavirus-
live-updates/#1927 ,,CpNcKNOT MUHUCTEP 3a 34PaBCTBO M1 00BMHM ‘KOpoHa BO Mpec LeHTapoT 3a 3abpaHaTta Ha
KoHbepeHuuuTe 3a neuat [Serbian Health Minister Blames ‘Corona in Newsrooms’ for Press Conference Ban]*
M. CtojaHoBuMK [M. Stojanovic], Balkan Insight news, 11 anpua, 2020. [ipyr HOBMHapW r0 KPUTUKYBaNE HEMAHETO
npucrtan Ao MHGOpPMaLMW OA CTPaHAa HAa MWUHUCTPUTE U 3APaBCTBEHM CAyxbeHn auua: https://www.juznevesti.
com/Drushtvo/Informacije-o-korona-virusu-ubuduce-samo-od-Kriznog-staba-novinari-ukazuju-na-prikrivenu-
cenzuru.srhtml ,MHdopmaLnnTe 3a KOPOHa BUPYCOT BO MAHWHA CAMO Off KPWU3HWOT WTab, HOBUHAPUTE yKaxyBaaT
Ha npukpueHa uensypa [Informacije o korona virusu ubuduce samo od Kriznog 3taba, novinari ukazuju na prikrivenu
cenzuru]* J.AaamosuKk [J. Adamovic], JuZne vesti news, 1 anpua, 2020. CoonwTeHne Ha He3aBUCHOTO 34pyXeHue
Ha HOBMHapW Ha BojBOAMHA BO Koe Ce TBp/Jele Aeka Ha HOBMHapWUTe WM 6WUN0 yckpaTeHo NpaBoToO Aa MpUMaat
MHGOPMaLIMM 33 WIMPEHETO HA 3apa3aTta U NOpaAu Toa, TUe He MOXe/e Aa ja BPLAT HUBHATa paboTa BO COMACHOCT
€O NpodecMoHanHuTe CTaHAapAwW; Aeka jaBHuTe 6a3n Ha NOAATOLM He HyAene axypupaHuW nodatoun W Aeka
HOBWUHapuTe He A06MBane HaBPeMEeH) OATOBOPM Ha MpalarbaTa O/ jaBHO 3Haueke; BuAn 1 https://balkaninsight.
com/2020/04/08/bosnia-trying-to-censor-information-about-pandemic-journalists-say/ ,BocHa ce obuaysa Aa
TV LeH3ypupa MHGOpMaLMUTe 3a NaHAemujaTa, BenaT HoBMHapuTe [Bosnia Trying to Censor Information about

Pandemic, Journalists Say]“ [.KoBauesuk [D. Kovacevik] u b./lyka [B. Luka], Balkan Insight news, 8 anpun, 2020.
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KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

nHdopmaumm 3a BpeMe Ha NnaHaemMmnjaTa,>" a HoBMHapuTe 6ea U310XeHN Ha BaIKaHK
KammarbM 0TKako noAHecoa baparba 3a HbopmaLmmv 3a MepkuTe yCBOeH o Bnaaata
KaKko OATOBOP Ha NaHAeMMjaTa U M30XKeHN Ha MaATpeTupare fojeka ce obnayBsaa
[a W3BEeCTyBaaT 3a MpallarbaTa [aBajkv OAroBOpM Ha HMB.3? OrpaHMyyBakata Ha
NaTyBarETO M OrpaHMUyBarbaTa 33 cobMparbe NCTO Taka M Cpeynja HoBMHapUTe Aa
M3BECTYBAAT Of} IMHUjaTa HAa GPOHTOT', Ha NpUMeEp- Aa U3BECTYBAaT 3a NPOTECTU UK
LEMOHCTpaumm.3s

B. /l03BO/IEHH BMeLIYBaHa BO NPaBoOTO
Ha cno6opa Ha uspasyBame

JleeumuMHuU yeau

YneH 10 CTaB 2 403BO/IyBa OFPaHUUyBakba Ha NPaBOTO Ha C10604a Ha M3pa3yBatbe
3apaAw 3awWTuTa Ha 3ApaBjeTo W 3apaju CrpeuyBakbe Ha HeMupwu. MefyTtoa, CyaoT
yecTonaTy ja Harnacyeale notpebarta oBMe UCKAYUOLM 1@ Ce TO/IKYBAaT MOTECHO, a

3 MornefHeTe ro npumepoT Ha Cpbuja Kaje WTO POKOBUTE 33 MPABOTO Ha MPUCTan A0 MHPopMauumn bea npekuHaTh
3a BpeMe Ha BOHpepHaTa coctojba: https://balkaninsight.com/2020/04/06/central-and-eastern-europe-freedom-
of-information-rights-postponed/ ,MpasaTta 3a cnoboaa Ha npucTan A0 UHGOPMALMK ‘OANOXKEHW BO LieHTpanHa v
WcTouHa EBpona [Central and Eastern Europe Freedom of Information Rights ‘Postponed’]“ W.Hukoawuk [I. Nikolic],
M.Bapbepa [M. Barberd], C.Kajowesuk [S. Kajosevic] n M.HekcyTy [M. Necsutu], Balkan Insight news, 6 anpun 2020

312 Bo CnoBeHWja, HOBUHAPOT KOj moAHece Gapatbe 33 MHPOPMALMM 33 MEpKUTE YCBOEHW Of C/l0BeHeykaTa Bnaja
Kako oAroBOp Ha naHAemujata bewe Len Ha BalkaHa KaMnatba o4 MeanymuTe. Ha 23 MapT anbaHCckuoT npemuep
MCNPaTY N1acoBHA Mopaka Ao rpafaHnTe npeky koja rm CoBeTyBalle JyfeTo fa rv MujaT HUBHWTE paLie Kako 3awWTuTa
O/ KOPOHa BMPYCOT 1 /la Ce 3aWTUTaT cebecu o4 MeAMyMUTE, @ Ha HOBMHAPOT Ha ,Opa tby3®, Eano Jlase arpecuBHoO
My Ce 3aKaHyBale PabOTHMK Ha MPUBATHA rPafexHa KOMMaHMja 3aToa WTO ja CHUMan pabotata co wro 6un
noBpeAeH NOJMLMCKMOT Yac 3a Koena-19 Bo 3emjata: https://balkaninsight.com/2020/03/13/albania-premier-urges-
citizens-to-protect-themselves-from-the-media/ ,Pama ja npesema BojHaTa CO MeauymuTe npeky TenepoHWTe Ha
AnbaHumte [Rama takes his War on Media to Albanians’ Phones]“ I.Epe6apa[G. Erebara], Balkan Insight news, 13 MapT,
2020;  https://exit.al/en/2020/03/24/ora-news-journalist-threatened-by-salillari-employee-after-possible-curfew-
violation/ ,Ha HOBMHApOT Ha ,Opa Hby3“ My ce 3akaHu BpaboTeH BO ,Ca/unapu“ Nocie MOXHO NpeKpLuyBarbe Ha
noauymckuot yac [Ora News Journalist Threatened by Salillari Employee After Possible Curfew Violation]®, Exit staff,
Exit news, 24 mapt 2020.

313 3a npernej Ha OCTaHaTWTe Mpalarba NoBp3aHn co KoBMA-19 U NpaBoTo Ha C1060AHO M3pasyBare BuAK: https://
ipi.media/media-freedom-violations-in-the-eu-under-covid-19/ ,MoBpeante Ha meamymckata crobopa Bo EY 3a
Bpeme Ha KOBWA-19 [Media freedom violations in the EU under COVID-19]* International Press Institute news, 20
anpwua, 2020; 3a mobaneH npernes, Buan https://ipi.media/covidig-media-freedom-monitoring/ ,KOBWUA-19: Bpoj
Ha NoBpeAn Ha MeanymckuTe cnoboau no pervoHu [COVID-19: Number of Media Freedoms Violations by Region]®,

International Press Institute (IPI) Tracker
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KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

KOra OrpaHuMyuyBaHaTa Ha M3pasyBarbETO Ce J03BONEHM 3apaiM 3alWTUTA HA 34paBjeTo
CynoT ce NoTnMpaLle Ha TOa WTO NOCTOeN roJIeM KOHCEH3YC Ha MUCNEHATA WNPYM
[p>XaBUTE BO M0/13a Ha TOA fia Ce J03BOJ/IN OrpaHuuyBambe.’™

rnobanHuTe 34paBCTBEHWM BOHPEAHM COCTOjOM, Kako WTO € W naHjemujaTa
KoBna-19, reHepupaaT 036opyBarba, NOrpewHn nHpopmaunm u aesnHdopmaunm
WITO MOXAT fja NpeAn3BMKaaT WTeTa 3a jaBHMOT NOPeAoK, 34pasjeTo v besbeaHocTa,
Aa foBesaT Ao Hepgosepba BO BAajaTa W Aa I Npeamn3BMKaat Ayfeto Aa He rv caepart
MPOMWCUTE N HANaTCTBMjaTa KOW Ce BOBEAEHM CO LiE/ 4a CE 3aWTUTAT HUBHOTO 34pasje
n 6e3bepHoCTa.3® BUTKaTa MPOTUB WUPEHETO Ha Ae3nHGOpMaLIMK 3a Aa ce 3aWTuTaT
jaBHOTO 3/ipaBje 1 peoT OTTyKa NPETCTaBYBa JIETUTUMHA LiEN, 33 YNELITO OCTBAPYBakbE
npaBoTo Ha cn060Aa Ha w3pasyBatbe Moxe A3 Obuae AMMUTMpaHo. Ha npumep,
NCKAYYNTENHWUTE OKONHOCTM HA NaHAEMMjaTa MOXAT Aa M NPUHYAAT HOBWHApuTe
Aa ce BO3ApXyBaaT of obenofeHysare Ha MHGOPMALMM UyBaHW 04 BAaAaTa Kou ce
HaMeHeTW 3a orpaHuuyeHa ynotpeba, Kako WTO ce, HA npumep, MHGopmayunTe 3a
MAHUTE MEPKM CO KOW Ke Ceé UMMNIEMEHTUPA MOIMTMKA Ha NOCTPOra U3oaauuja, Kkora
T0a e noTpebHo 32 Aa ce ocurypa Hajoe3beaHOTO U HajAeN0TBOPHOTO CMPOBEAYBatLe
Ha nonuTMKaTa.?'® OCcBeH Toa, Pe/eBAHTHO e Aa Ce UMa NpeaBua 1 Aeka 06jaByBareTo
Ha uHpopmaumm 3a nyfe Kom Gune 3apaseHn wan Kou buae TPETUPAHW 3apaaw
KoBMA-19 MOXe fa ce 3amMella BO HWBHWTE MpaBa Ha MPUBATHOCT M CEMEjCTBO,
3aWTUTEHM CO YaeHOT 8 of KoHseHUmjaTa.2”

Kou 61n0 MepKu Co KoW Ce orpaHuyyBa roBOpoT, a KoM Ou/ie BOBEAEHM 3apaam
0CTBapyBatbe Ha OBWe Lenn cenak Tpeba aa 6uaat WCKAYUUTENHU, CPA3MEPHM U
BOBE/EH BO COMMACHOCT CO 3aKOHOT.

314 Buam ,34pyxeHne 3a 06/1MKyBarbe Ha MeUaToT 1 Ha 134aBaLTBOTO" U MOHCOH NPOTUB GpaHumja [Société de conception
de presse et d’édition et Ponson v. France], npecyaa o4 5 March 2009, 6p. 26935/05, § 53 kaae wTo CyAoT A403BONNA
OrpaHUuyBatbe Ha PEKNAMIUPaHbETO Ha MPOU3BOAM Of TYTYH.

315 Buan https://rm.coe.int/09000016809eca31 ,MpucTanoT A0 MHGOPMALNK KaKO CYWTUHCKM YCI0B 33 OATOBOPHOCT U
rpafaHcka napTuumMnaumja Bo jasHocta [Access to information as an essential condition for accountability and citizen
participation in public]*, NMpe3eHTauuja Ha CoBeTOT Ha EBpONa, 23 jyH1 2020

316 Buaw https://rm.coe.int/09000016809eca31 ,MpUCTanoT 4o MHGOPMALMU KAKO CYWTUHCKN YCI0B 32 OATOBOPHOCT K
rpafaHcka naptuymMnaumja 8o jasHoctafAccess to information as an essential condition for accountability and citizen
participation in public]*, Mpe3eHTauuja Ha CoBeToT Ha EBpona, 23 jyHu 2020

317 Buan ApMoHac npomus JlumsaHuja u bupuyk npomus Jlumsaxuja [Armonas v. Lithuania and Biriuk v. Lithuania],

npecyfa o4 25 HoemMBpu 2008, 6p. 23373/03
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3akoHumocm

OrpaHuyyBarbaTa Ha M3pasyBakeTo U MHPopmMupareTo Tpeba Aa 6uaat jacHwm
M NpesBUANMBK W [a COAPXAT jacHO AeduHMpaHW ycnoBu kako 6u ce nsberHana
3no0ynotpebaTa Ha 3arpMXeHOCTa 3a jaBHOTO 3ApaBje 1 CTPaBOBUTE 04 HEPEAN KaKo
M3roBOp 3a Aa Ce roHaT Meamymckute npodecMoHanum uam 3a fa ce 3amonuat
KPUTUYKUTE TN1ACOBU. KBAIMTETOT HA 3aKOHOT, KaKO M 3aKaHaTa o[ CaHKUMja COo Koja
ce ypesyBa roBOpOT MOXAT [1a r0 OrpaHMuaT c10004HMNOT roBoOp. MOCTOM 3arpyxXeHoCT
[eKa MepkuTe BOBeJeHW CO Len fa Ce Cnpeun WupereTo Ha AesnHpopmaumu
BO KOHTEKCT Ha naHjemwujata moxat Aa bupat ynotpebeHu 3a fa ce eTMKeTnpa u
Ka3HyBa CEKOj roBOp KOj e KpUTUUKM Cpema BiajaTta Kako ,AaxHa uHdopmaumja“
nnn mHbopMaLumja Koja Moxe Aa Co3fjafe MaHMKA“, CO Oraef Ha WWpUHaTa u
ABOCMUCAEHOCTA Ha OBMe M3pa3n.’® HejacHute n BoonwTteHn dopmynauum, Kako
HJTOKHW BECTU™ UAKN ,,MPEeAN3BUKYBA NAHNKA“ rO HAMaNyBaaT KBA/IMTETOT HA 3aKOHOT,
OTBOpAjKM ja BpaTaTa 3a MOXHW 3710ynoTpedu U HecpasMepHa WHTepBeHLMja.
[ip>xasuTte Tpeba fa n3berHyBaat Mepku Kou ce GopMyanMpaHu WIUPOKO U HejacHo,
Ha KOW UM HeAoCTacyBa NpPeABMAMBOCT /WK 3a KOW e BEepOjaTHO Aeka Ke BozaT
KOH npeTepaHa KpUMMHaan3auuja. U mepknTe 3a fa ce cy3bve ae3nHPoOpMUpareTo
Tpeba McTo Taka Aa OMAAT KOHTPO/NMPaHW Of NapiamMeHTWUTe, HaArneayBaHu Of
HALUWOHA/IHUTE UHCTUTYLIMM 33 YOBEKOBM NPaBa U MOANOXHM HA NPENCTUTYBAKE Of
YCTaBHUTE UAN APYTUTE HALAEXHW Cy[0BK.3YP

lMponopuyuoHasaHocm

Kora ce npoLieHyBa Aanu BMelyBatbeTo (MHTepBeHLMjaTa) BO MpaBoTO Ha coboaa
Ha W3pa3yBarbe € NPOMOPLUUOHANHO, pPeneBaHTHM dakTopu kou Tpeba aa Oupart
BK/JYUEHW BO MpOLieHKaTa Ce COAPXKMHATA Ha M3pa3yBarbeTo, HEroBaTa Hamepa/uen
W BUAOT U CypoBOCTA (TEXMHATA) Ha KOja 6W/I0 CaHKUMja KOja e M3pedeHa Uan Ha
OrpaHMUyBAHETO WTO € HAZIOXKEHO.

318 Buan https://rm.coe.int/16809efic7 ,BanjaHueTo Ha caHuTapHata kpu3a Bp3 cnobopata Ha u3pasyBake U
MeanymckoTo uHdopmupatbe [The impact of the sanitary crisis on freedom of expression and media information]“
M3BewTaj Ha CoBeTOT Ha EBpona, 7 jyan 2020

319 WHkan npomus Typyuja [Incal v. Turkey], npecyaa Ha [0N1eMUOT CYACKM COBET 04 9 jyHu 1998, 6p. 22678/93; LUaxuH
Aznaj npomus Typyuja [Sahin Alpay v. Turkey], npecysa of 20 mapT 2018, 6p. 16538/17, §§ 172-184 (Bk/yueHa Kako
pesume Bo oBaa nybaukauwja); foesn u O3ep npomus Typyuja [Gozel and Ozer v. Turkey], npecyna oa 6 jyau 2010,
6p. 43453/04 v 31098/05; BUAM v https://search.coe.int/cm/Pages/result_details.aspx?0bjectiD=09000016805ae60e
,YNaTCTBa 32 33WTNTA Ha C1060zaTa Ha U3pasyBatbe M MHGOPMUPatbe 3a Bpeme Ha kpu3a [Guidelines on protecting

freedom of expression and information in times of crisis]*, §19, Ynatctea Ha CoBeToT Ha EBpona, 26 centemBpu 2007
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CoApXKWHa U Lie1 Ha U3pa3yBakbEeTO

CypoT AOC/IeAHO MOTEHUMPA AEKa 13Pa3yBabeTo WTO Ce OAHEeCYBa Ha Mpallarba
04 jaBeH uHTepec Tpeba Aa yXMBA 3roNemMeHa 3aWwTuTa. Ha ApxasuTe UM ce [aBa
noTecHa MaprHa Ha MpoLeHKa BO OBOj KOHTEKCT M KakBM OW0 OrpaHWuyBaba
WTO Ce OAHecyBaaT Ha npalara 0f jaBeH uHTepec Tpeba ga 6uaat npeamer Ha
nocebHo onpasayBatbe. [0BOPOT WTO Ce 0jHEeCyBa Ha MpaLlarba 3a jaBHOTO 34pasje,’®°
npalarkaTta MOBpP3aHM CO 3aWTWTaTa Ha 3/4paBjeTo M HaA30poT Hajg 00emoT Ha
nHPopmMaLmm Kom ce obe3beseHn o BAACTUTE 32 pU3NLMTE MO jaBHOTO 3 pasje- cuTe
Tne cnopep CyLoT NpeTCTaByBase Npallarba Of jaBeH MHTepec WTo Tpeba Aa yxusaat
NOBMCOK CTeMeH Ha 3awWTuTa. 3 OTTyKa, Kou 6110 OrpaHuuyBarea Bp3 0BMe 001MLM Ha
rosopoT Tpeda Aa bMAaT NpeAMeT Ha pUropo3Ha KOHTPOa.

CoBeToT Ha EBpona BO NMOBEKE HABPaTV ja MOTBPAW BAXHOCTa Ha MPaBOTO HA
cnoboaa Ha M3pasyBarkbe Kako CYWTUHCKM €N1eMEHT BO Cy30MBaHETO HA WMPEHETO
Ha KoBupg-19.322 CnobogHaTa pa3MeHa Ha TOYHWM MHPOpMALMM e BaXHa 3a Aa UM
ce 0BO3MOXM Ha nyfeTo Aa pasbepat kakea e cocTojbaTta Co jaBHOTO 3/pasje U KOW
Mepkwn Tve Tpeba Aa rv npesemar 3a fa ce oApxat cebecu u apyrute 6e3besHn u
34pasu. Mpuctanot 40 MHPOPMALMM U jaBHATa KOHTPO/A BO MEAUYMUWTE U ApyruTe
opraHusaummn e ocobeHo 3HayajHa 3a Aa ce 0BO3IMOXMW jaBHA OATOBOPHOCT BO TeKOT
Ha jaBHO-3/paBCTBEHATa BOHpeAHa cOCToj6a, buaejku Toa NpeTcTaByBa CyWTUHCKA
MpoBepKa BO OAHOC Ha M3BPLIHATA BAACT, AOAEKA APYTUTE MEXAHM3MM 3a ,MTPOBEPKA
n pamuoTexa“ (checks and balances) Ha BnaguHuTe aejcteuja ce U3bpUWeHN U
OTCTPAHETV NOPaAM BOHpPeAHATA CMTyauunja.’>

320 Xepmen npomus LUsajyapuja [Hertel v. Suisse], npecyaa oA 25 aBryct 1998, 6p. 25181/94, § 47

321 Mamepe npomus ®paxyuja [Mamere v. France], npecyaa oA 7 HOeMBpU 2006, 6p. 12697/03 Kaje WTo My 61U AageH
BMCOK CTEMEeH Ha 3alTNTa Ha rOBOPOT 33 KOj Cé CMETAN0 AeKka NpeTcTaByBa e/l Of eKCTPEMHO BaXKHaTa jaBHa Aebata
cocpefoToyeHa 0co6eHO Ha HeAoBONHUTE UHGOPMALMM KOW BNIACTUTE MY U [ABAAT HA HaceNeHWeTo BO OAHOC Ha
HMBOTO Ha KOHTAMWUHWPAHOCT Ha KOj T0a 61110 U3N10XKEHO 1 NOCAEANLMTE MO JaBHOTO 34pasje 0/ TAKBATA U3/I0KEHOCT.

322 Buan https://rm.coe.int/09000016809eca31 ,MPUCTaNnoT 0 UHGOPMALIMM KAKO CYLITUHCKN YC/I0B 33 OATOBOPHOCT 1
rpafaHcka napTuumMnaumja Bo jaBHocTa [Access to information as an essential condition for accountability and citizen
participation in public]*, Mpe3eHTauuja Ha CoBeToT Ha EBpona, 23 jyHu 2020

323 Buaw https://rm.coe.int/respect-for-democracy-hu-man-rights-and-rule-of-law-during-states-of-e/16809e82c0 ,,[louuTyBarse
Ha [eMoKpaTWjaTa, YOBEKOBMTE MpaBa M B/AAEEHETO HA MPaBOTO 33 BPEME HA BOHPeAHU COCTOjou- Pednekcuu:
OrpaHnuyBakbeTo Ha c1060AaTa Ha U3pasyBarbe BO BOHPEAHU KOHTEKCTU Ke ja WL jaBHOCTA Off CYWTWHCKA NpoBepKa Ha
3rofieMeHuTe OBacTyBakba Ha M3BpLUHATa BAAcT [Respect for Democracy Human Rights and Rule of Law during States of
Emergency - Reflections: restricting freedom of expression in emergency contexts would deprive the public of an essential

check on the increased executive powers]*, 13BeluTaj Ha BeHeLjaHCKaTa KOMUCHja, 26 Maj 2020
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3ronemeHaTa 3awTuTa Ha cn1o604aTa Ha M3pasyBarkbe KOjalToO momara Aa ce
0fuUrpa ynorata Ha ‘Kyye-uyBap Ha jaBHOCTAa' € 4eCTO KOHCTAaTMpaHa BO C/ayyau
KOW Ce OAHECYBaaT Ha MeAMYMWTE, HO Taa HE € OrPpaHUUYEHA Ha TaKBUTE C/ydvau, v
Ce NpOoWNpYBa Ha NMPUMEP U Ha MaaunTe N HeGOPMaNHWTE TPYMM 33 Kammnaka.>**
BoeaHo, CyAOT NOTBPAW M AEKa OHAAjH M3BOpWTE HAa UHGOPMALUK NPpUAOHECYBAaAT
3HAYMTEHO KOH 3r0/IeMYyBatbeTO Ha jaBHWMOT MpWUCTan A0 BeCTU U UHdopmauuu,
WTO 3HaumM Aeka 610repuTe U NONyNapHUTE KOPUCHULM HA COLMjaNHNTE MELNYMM
Tpeba ncto Taka Aa 6MAAT KaTeropunpaHmn Kako ‘Kyumka-uyBapu Ha jaBHOCTA' 1 Aa
YXKMBAAT 3ro/ieMeHa 3alTnTa 3a Koe 610 13pasysare CO KOeWTo rv HGopmupaat
NyfeTo 33 npawarba Of jaBEH WHTEPEC WK MPE3EHTUPAAT KPUTUYKA peakumnja KoH
TWE npawama.’»

Jloneka CynoT yBaxu fAeka fgosepbaTa Ha jaBHOCTa BO ApXKaBHWUTE OpraHu
npeTcTaByBa 3HauyaeH $akTop 3a YCMeWwHo ynpaByBakbe CO Kpu3aTa, 0BOj (pakTop
He npeTeXHyBa BO OAHOC Ha BaxkHoCTa Aa ce obe3beanm cnobofHO M3pasyBarbe
no mpatlarbaTa U KPUTUKUTE KOH BAAAMHMUTE OArOBOPM Ha 3/paBCTBEHATA Kpu3a.
HacnpoTu Toa, CyAoT CMeTalle Aeka OHWE KOW Ce OArOBOPHM 3a OArOBOPOT Ha
Kpu3HUTE cuTyaumm Tpeba cammTe aa ce usbopar 3a gosepbata Ha jaBHOCTa, He3
npuToa ia Ce NOTNMpaaT BP3 OrpaHMUyBatbaTa Ha U3pasyBarbeTo.32

Bua Ha OrpaHMYyBaHETO

Ako cnobopata Ha n3pasyBatbe e OrpaHMUYeHa 3apaji 0CTBapyBatbe Ha OnpeseneHa
NeruTMHa Les, orpaHudyBarbeTo Tpeba Aa buae HajManky peCcTpUKTUBHO CPeACTBO
33 MOCTUTHYBakbe Ha 0Baa Uen.3¥ Ha npumep, BO TEKOT Ha NaHAemujata, Moxe fAa
buze HEONXoAHO Aa ce OrpaHMUM GU3NUKMOT NPUCTan 40 KOHEPEHLUMUTE 3a neyar,
CO Len ja ce 3alTWUTU 34paBjeTo Ha OHWe Ko Ke 6uaaTt NoTeHuMjanHo NPUCYTHU.
Cenak, Cé ylwTe e MOXHO MefMyMuTe aKTMBHO [a Ce BKAyyaT Mpeky ApXere Ha
KoHdepeHuuK 3a nedyat of GU3NUKO pacTojaHue, UK Ha BUAEO KOHdepeHUnn.3*®

324 Cmus u Mopuc npomus O6eduHemomo Kpaacmso [Steel and Morris v. United Kingdom], npecysa oA 15 ¢pespyapm
2005, 6p. 68416/01

325 YHeapcku Xe/ACUHWKU koMumem npomus YHeapuja [Magyar Helsinki Bizottsdg v. Hungary], npecysa Ha lfonemuort
CYACKW COBET 04 8 HOEMBPYU 2016, 6p. 18030/11, § 168 (BKNyueHa Kako pe3nme Bo oBaa nybaukaumja)

326 Mamepe npomus ®paHyuja [Mamere v. France], npecyaa of 7 HOeMBpU 2006, 6p. 12697/03

327 XKeHu Ha 6paHosu npomus Mopmyaaauja [Women on Waves v. Portugal], npecyaa oa 3 ¢espyapm 2009, 6p. 31276/05, §
41 (BKNy4€eHa Kako pesnme Bo oBaa nybankauuja)

328 Buau https://europeanjournalists.org/blog/2020/04/15/good-practices-for-press-conferences-during-pandemic/
,A106pu NpakTUKW 33 KoHpepeHUWM 3a meuat 3a Bpeme Ha nmaHpemujata KOBW[-19 [Good practices for press

conferences during COVID-19 pandemic]”, European Federation of Journalists news, 15 anpua 2020
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LlenTa 3a 3alTMTa Ha 34paBjeTo, Ha NpMMep, K& HAN0XW LieJIOCHM OrpaHMUyBakba Ha
NpUCTanoT 40 KOHPEPEHUMMTE 3a MeyaT, uau, nak, orpaHnuyBatba MpU NOCTaBYBAHETO
AOMOJIHUTE/IHM Mpallatba Ha KOHpepeHuunTe. OrpaHMWUyBatbeTO Ha MPUCTaNoT A0
nHbOpMaLMM MoXe Aa ja HaManu fosepbaTa Ha jaBHOCTa U copaboTkaTa BO BPCKa CO
BJIAJAMHMOT OZTOBOP Ha MaHAeMujaTa 1 €O Toa ja Monpeyun, HaMecTo Aa ja yHanpeam
Lie/1Ta 3a 3a 3aWTWTa Ha 3pasjeTo.

YwTe noseKe,3abpaHyBareTo Ha OAPEAEH BUJOBY FOBOP HE MOXE AAa MPEeTCTaByBa
HajMaNKy pecTpMKTUBHO CPEACTBO 33 CMPEUYBAHE HA WUPEHE Ha Ae3nHPOpMaLnN.
OBaa uen Mmoxe fa buae octeapeHa u npeky MHGOPMATVUBHM KaMNatbk HA BAAAATA,
OTBOPEHa KOMyHMKaLMja co jaBHOCTa CO Lien Aa ce NpomMoBupa gosepba n copabotka,
copaboTka co OHAajH NAaTGOpMM 33 A3 Ce CMpeyn MAHWUMYANPaHETO Ha jaBHOTO
MUCAEHE U A3 VM Ce Aafie BaXKHOCT Ha M3BOPUTE HA BECTU U MHPOPMALIMM HA KON 1M
ce BepyBa, a 0COOEHO Ha OHWME KoM Ce CMOAENEHN Of CTPaHa Ha jaBHO-3ApaBCTBEHUTE
BNaCTW. belwe KOHCTaTMPaHO U [leKa €TUYKOTO M OfTOBOPHOTO HOBMHAPCTBO WUCTO
Taka npeTcTaByBaaT edukaceH MPOTMBOTPOB 33  MOrPeWHUTE MHPOPMALMU W
aesnHdopmMauunte.3?

AKO Ce CMmeTa 3a HEOMXOAHO A3 Ce M3peyaT CaHKLUMW 3a pacnpoCTpaHyBatbe
Ha Ae3nHdopmauuu, WTO, Mak, ce WTeTHW 33 HamopuTe Aa ce cy3bue Koeua-19,
MOBEPOjaTHO e fjeKa CaHKLMmMTe Ke ce CMeTaaT 33 MPONopLMOHaAHW, JOKOAKY NCTUTE
6une n3pedyeHn nocnegosatenHo (ex post facto), U [OKOAKY TWe Ce HAaCOYeHU KOH
onpeaeneH rogop. Momanky eepojatHo e feka CyaoT 6u cmeTan feka e onpasjaHa
NpeTxoAHaTa LeH3ypa Ha OJPeAeHW TeMU WAU [UPEKTHOTO O/n0KMparbe Ha
NPWCTanoT A0 Leu OHAAjH NAaThopmu nan Beb-cTpaHuum. NMpeTxoaHMTe 3anuparsa
Ha objaByBareTo Ce MOANOXHU Ha CTpora KOHTposa, a obBpckaTa 3a Bpeme Ha
naHgemujata ga ce objaByaaT camo ‘cayxbeHn’ uHdopmauuu, Ha npumep,
BepojaTHO 61 ce cMeTana 3a NpekyMepHO BMeLlyBarbe BO NMpaBoTo Ha c1oboja Ha
n3pasyBare.°

MEI:)/ NOCNEAOBATE/IHUTE PECTPUKLUNN Ha WN3PA3YBAHETO, W3PEKYBAHETO Ha
KPUBUYHU CaHKUWNW PETKO C€ CMETA/I0 3a NMPONOpPUMOHAHO. Cy,U,OT cornepa Aeka

329 Bedam npomus LLgajyapuja [Bédat v. Switzerland], npecyaa Ha [01eMWOT CYACKM COBET 04 29 MapT 2016, 6p. 56925/08,
§58; Mayap Jemu 3pm npomus YHeapuja [Magyar Jeti Zrt v. Hungary], npecyaa oA 4 AekemBpu 2018, 6p. 11257/16, § 64
330 PTE® npomus Beseuja [RTBF v. Belgium], npecyaa oa 29 mapt 2011, 6p. 50084/06, § 114; CaHdej Tajmc npomus
06eduHemomo Kpascmso (6p.2) [The Sunday Times v. the United Kingdom (No. 2)], npecyaa oa 26 HoemBpw 1991,
6p. 13166/87, § 51; Oncepsep u fapdujaH npomus O6eduHemomo Kpascmso [Observer and Guardian v. the United
Kingdom], npecysa og 26 HoemBpu 1991, 6p. 13585/88, kaje 6110 yTBpAEHO AeKa 3aCTOjOT BO 06jaByBabeTo, MaKo 3a

KpaToK Nepuosa, MoXe Aa ja Nl UHGOPMaLMjaTa Of LienaTa Hej3uHa BPeAHOCT U MHTepeC.
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M3PpEKyBarbETO Ha 3aTBOPCKA Ka3Ha, BKAYUMTENHO M Ha YC/I0BHA Ka3Ha 3aTBOp, 3a
A€/10 NOBP3aHO CO MeAnymunTe ke 61/e BO CKAAA CO YNEHOT 10 CAMO BO NCKYUUTENHU
OKO/IHOCTW, TOTal Kora 6une CepMo3HO HapyLWeHW HeKou APYrY OCHOBHM MpaBa,
KaKo WTO € Ha NMpUMEp C/y4ajoT CO rOBOPOT HA OMPa3a WK MOTTUKHYBAHE HA
HacunCTBO.®' Ke ce cMmeTa feka Taa CaHkuuja ke nma edekT Ha oABpaKarbe Bp3
roBOpOT ¥ wcTaTa ke buae nepuenupaHa kako ocobeHO OmacHa BO Cayyaw Ha
NONUTUYKN TOBOP MAW Ha febaTa o4 jaBeH umHTepec.? [lypu u BO CaydauTe Kora
roBOpOT A0BeN 0 Ae3nHPOPMaLMK, a HOBUHAPOT He ycnean a ce Npuapxysa KOH
eTMKaTa Ha HOBMHAPCTBOTO Taka LWTO npeHen vHpopmaumm 6e3 HajnpeuH Aa ja
MpOBepU HUBHATA BUCTUHUTOCT, CY[0T HALWW O/ JEKA U3PEKYBAHETO HA YC/IOBHA Ka3Ha
3aTBop 6110 HEMPONOPLMOHANHO.33 InCuMNANHCKaTa NOCTanka Koja pesyatnpana
BO 3a0paHa Ha KakBo 6110 KPUTUUKO 13pa3yBakbe BO MeAVLMHCKaTa Npodecnja ncro
TaKa ro NpekpLmnaa Y1eHOT 10, KaKO U ANCUMNAMHCKATa MEPKA HA AEMAHT Of CTPaHa
Ha NIeKap, Koj NPeAn3BMKa jaBHA 3arPUXKEHOCT 33 OANYKUTE JOHECEHU Of HETOBUTE
MPETNOCTaBEHN U 33 KBAZIUTETOT Ha MEAMLMHCKATA 3alITUTA KOja UM CE MPYXKa Ha
naymeHTtuTe. 34

Cy[oT NOTBpAM A€Ka jaBHUTE BOHpeAHM COCTOj6u He cMeaT Aa CayxaT Kako
M3roBOP 3a OrpaHuMyyBare Ha cnobogata Ha nosmTnuka aebata.’® Vimajkv npeasua
Aeka Cynot nocebHo ja HarnacyBa BaXHOCTa Ha cnoboaHaTa ANCKYCMja M HaA30pOT Ha
jaBHOCTa MO O{HOC Ha NpalliakbaTa WTO Ce OAHECYBAAT Ha jaBHOTO 3ApaBje, 3a Aa buae
BO CK/1a/l CO YNEHOT 10 Koe 6110 OrpaHMUyBatbe HA FOBOPOT 33 BPEME Ha MaHAeMMjaTa
Tpeba fa n3berHyBa n3pekyBarbe Ha KPUBUYHM CAHKLMMW 1 Aa Buje cCnpoBefeHo Camo
Kako Moc/aeHo, HyXHO CpeACTBO, 0TKaKo Ke buae yTBpAeHO AeKa ApyruTe, MoMaskKy
HaMeT/IMBK cpeacTBa 3a 6opba co fe3nHpopmaunnTe bune Hefe0TBOPHMU.

331 Maxmydos u Azazade npomus AsepbejuaH [Mahmudov and Agazade v. Azerbaijan], npecyaa oa 18 fekemBpu 2008,
6p.35877/04,5 50

332 JlesaHdoscka-Manek npomus foscka [Lewandowska-Malec v. Poland], npecyaa oa 18 centemspu 2012, 6p. 39660/07, § 70

333 Canycmu npomus Mmanuja [Sallusti v. Italy], npecyaa o4 7 MapT 2019, 6p. 22350/13 (BK/yueHa Kako pe3nme BO 0Baa
ny6uKavmja)

334 ®paxkosuy npomus Moscka [Frankowicz v. Poland], npecyaa oa 16 sekemspy 2008, 6p. 53025/99, § 51; COCUHOBCKA
npomus Moscka [Sosinowska v. Poland], npecyaa o 18 0kToMBpy 2011, 6p. 10247/09

335 LWaxuH Aanaj npomus Typyuja [Sahin Alpay v. Turkey], npecypa o4 20 MapT 2018, 6p. 16538/17, §§ 172-184 (Bk/yueHa Kako

pesnmMe BO 0Baa ny6nkaumja)
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8. YneH 11 - MpaBo Ha cnoboaa Ha
3Apy>KyBate U MaHUdecTaumja

YneHot 11 04 EKYM npeasnaysa:

, 1. Cexoj uma npaso Ha c10600a Ha MupHo cobupare U Ha c10600a
Ha 30pyxcyBare co Opy2ume, 8K/Ayuyysdjku 20 U npasomo 0d 0CHOBA
CuHOUKamu u 0a UM ce npudpy1cysa Ha CUHOUKamume 3apaou 3awmuma
Ha cBouMe uHmMepecu.

He cmeam da 6udam BocnocmaseHu HUKAKBU Opyau 02paHU4yB8aka
B8P3 0CMBAPYBAEMO HA 0BUE NPABA, 0CBEH MAKBU 02PAHUYYBAHA KOU
C€ NpoNUWAHU CO 3GKOH U KOU Ce HeonxoOHU 80 €0HO OeMOKpamCKo
onwmecmao, B0 UHMepec HA HayuoHasiHama 6e36edHocm usu jasHama
cueypHocm, 3apadu 3awmuma Ha pedom UAU Cnpeyysare Ha Bpllerbe
Ha KpusUYHU desa, 3apadu 3awmuma Ha 30pasjemo uau Mopasom usau
3apadu 3awmuma Ha npasama u carobodume Ha dpyaume.“

a. Oncer Ha YneHoT 1

YNeHOoT 11 I 3alITMTYBA NpaBaTa Ha AyfeTo Aa ce cobupaaT Ha jaBHU M NPUBATHY
MecTa, KOra HMBHATa Hamepa € MUPHO Aa ce cobupaar. OpraHuM3VpareTo w
MPUCYCTBOTO HA MpOTECTW, MAapLWeBW, AEMOHCTPaLUK, KOHTPaAeMOHCTpaLUum,
KOHdepeHLMK 3a neuaT U COCTaHOLM- CETO Toa Crafa BO OMCEroT Ha Y/eHOT 11. Toa
NpaBo, CENak, He v WTUTU HAMEPHO HaCWUIHUTE NPOTECTU UAK cobuparba.

CynoT rnefa Ha npaBoTo Ha cn0604a Ha MUPHO cobuparbe Kako Ha efHO of
OCHOBHWTE MpaBa KOe MpeTCTaByBa TeMeN Ha eAHO AeMOKPaTCKO OMWTECTBO W
TOj MOTBpAYBa feKa yuyecTBOTO BO [eMOKPaTCKMOT Mpolec BO roemMa Mepa ce
MOCTUrHYBa NpeKy NpUNagHOCTa Ha 34py>XeHKja BO KO rpafaHnTe Moxat MefycebHo
[la Ce MHTErpy1paat v KONEKTUBHO A OCTBApaT 3aeHNUKM Lean.33¢ Mopaaw Toa CyaoT
3a3e/1 CTaB /leka U/aeHoT 11 He Tpeba Aa ce TO/IKYBa PeCTpUKTUBHO.3Y

336 MOoCK0BCKU 02paHOK Ha Bojckama Ha u3bagysaremo npomus Pycuja [Moscow Branch of the Salvation Army v. Russia],
npecyfa o4 5 OKTOMBPU 2006, 6p. 72881/01, § 61

337 lJasum AH npomus Typyuja [Djavit An v. Turkey], npecyna og 20 Gepyapu 2003, 6p. 20652/92, § 56; Kyopesuuuyc u
dpyau npomus /lumsaxuja [Kudrevicius and Others v. Lithuania], npecysa Ha f01€MWUOT CyACKM COBET 0/ 15 OKTOMBPY

2015, 6p. 37553/05, § 91
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LlenunTe Ha uneHoT 11 ondakaar 3awTunta Ha croboaata fa ce popmmpaart u n3pasysaat
Muciera 1 ga ce obesbeamn jaeH Gpopym 3a aebata, MCKaxyBarbe M NPOTECTUPAHLE.
MpaBoTO Ha cObMpatbe €, 0TTyKa, TECHO MOBP3aHO CO MPABOTO Ha C1000/1a Ha 13pa3yBatbe
O UY/ieHOT 10. Ho, 33 pa3/iMKa of YNeHOT 10 KOj To MOKpMBA MPaBOTO Aa Ce M3pa3yBaar
MWC/IEHb, YNEHOT 11 TO MPU3HABA NPaBOTO TME MUC/IEHA Aa Ce 13Pa3yBaaT KONEKTUBHO.
CyaoT My NpUNMLLA 3HaUeHe Ha GpaKTOT 1eKa OHME KOM YYecTByBaaT Ha COBUPOT He CaMo
LITO CaKaaT A1a fo MCKaXaT HUBHOTO MIUC/IEHbE, TYKY TOA /1a FO MpaBaT 3aefiHo Co ApyruTe. 3¢

OnceroT Ha YeHOT 11 UCTO Taka Ce MpoTera WU Haj MpaBOTO Ha M3pa3yBakrbe Ha
NOJMTUYKN MUC/EHA. TOj TW WTUTU COOMpUTE KOWM MMaaT BO OCHOBA CoUMjajieH
KapakTep, Kako W PpeaurnosHWTe, KYATYpHWTE U AyxoBHUTe cobuparba. CynoT
NOTBPAM fieKa, OCBEH NONTUUKMTE NapTum, cobupute v 3apyxeHujata kov 6apaar ja
Ce 3aWTUTU KyATYPHOTO WK JYXOBHOTO HAaC/eACTBO, KOW C/1efiaT COLMOEKOHOMCKY
Lenun, NpokAamMm1paaT Uam ydat Hekoja pesurunja, 6apaat npusHaBakbe Ha eTHUUKMOT
WAEHTWUTET WM TBPAAT A€KAa MMaaT CBECT 3a NPUNAAHOCT KOH MaLUMHCTBO Ce UCTO
TakKa BaXKH 3a MPaBUAHOTO GYHKLMOHMPatbe Ha AeMOKpaTujaTa. Y1eHoT 11 e, Nopaam
103, 6/MCKY NMOBP3aH M CO UYNeHOT 9, c10bosa Ha BepaTa, buAejkn TOj ro WTUTK 1
MpaBoTO Ha KONEKTUBHYM Bepcku 0bpean.

6. lo3BONI€HM BMeELLYBakba BO MPaBOTO Ha
cnobopa Ha 34py>KyBare U MaHUpecTauuja

Co MepKWTe Mpe3emMeHun of pXaBuTe 3a Ja W Ce OATOBOPU HA NaHAemujata
KOBMA-19 ounrnefHo ce WHTepBeHMpPA BO MPaBOTO Ha cobuparbe, 34pyXyBare W
MaHudecTaymja, 3aWTUTEHN CO YNEHOT 11. KAyyHWUTe acnekTu Ha OAroBOPMTE Ha
B/afaTa Ha NaHAemujaTa ondaTuja n cnpeuysarbe Ha NyfeTo fa ce cobupaaTt HaaBop
0/l HMBHOTO [IOMAKMHCTBO, OrpaHUUyBarbe Ha OPojoT Ha nyfe Kou MoOXaT fAa ce
cobepart 3aefjHO BO UCTO Bpeme’?? 1 3aTBOpakbe Ha jaBHUTE U NPUBATHUTE MPOCTOPU
Kaje MOXaT Aa ce oapxat cpefbuTe. KynTypHuTe, BEPCKUTE M NONUTUUKUTE HACTaHW
wupym EBpona mopawe aa 6upat oTkaxaHu, a coumjanHute cobupara uam bea
Les0CHO 3abpaHeTy Man orpaHudeHmn Bo 06eMOT. MHOrY Nyfe yCBOWja anTepHaTUBHM
dopmMM Ha KOMYHUMKaLMja 1 U3pasyBatkbe, [NIAaBHO Taka WTO TOA rO NPaBea OHAAjH, HO,
BCYLWHOCT, KONIEKTUBHNOT €/1eMEHT LITO N1I€XM BO CYLUTUHATA HA YNEHOT 11, NpeKy Koj
nyfeto 6apaat Aa noctanyeaart v ja ce u3pasyeaart cebecu 3aegHo, Oelue HajceprnosHo
3aCerHaT co MepKMUTE Ha ,,0CTaHYBakE JOMA“ U COLNja/IHO ANCTAHLUMUPAE.

338 Mpumos u dpyau npomus Pycuja [Primov and Others v. Russia], npecypa 04 12 jyHu 2014, 6p. 17391/06, § 91
339 Ha npumep, oanykata 04 13 MapT 2020 roAHa Ha GpPaHLyCKMUOT Npemuep Aa ce 3abpaHat cobupatbata Ha noeeke o
100 nyfe https://www.gouvernement.fr/info-coronavirus/les-actions-du-gouvernement ,, lejcteuja Ha Bnaaata [Les

actions du Gouvernement]“, CoonwTeHune Ha GpaHuyckaTa Bnaga, 28 Maj 2020
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OnceroT BO KOj MOXaT Aa 6MAaT onpaBjaHW OrpaHMyyBarbaTa Ha MPaBOTO Ha
cobuparbe bewe cBegeH Ha ocobeHo TeceH GOKyC Kora, mocae CMpTTa Ha Llopu
®nojn Ha 25 Maj 2020 roanHa Bo COEAMHETUTE AMEPUKAHCKU APXKaBUW, LWNPYM
EBpona ce oapxaa npoTectn ,LlpHuTe »xuBoTu BpepaT* [Black Lives Matter], u
CBETOT, KOM BK/IYYYBaa UjaAHULM YYECHMLM, @ BO HEKOW C1yYam UCTO Taka nmalle un
NpeKpLyBake Ha NPONMUCUTE 33 COLMjANHO AUCTAaHUMPAKE 1 HA OTPAHWNYYBaHaTa 33
ronemu cobuparba.

YneHOT 11 403BO/TYBA OFpPaHMUyBakba Ha NPaBOTO Ha cobupakbe 3apaaun 3awTuTta
Ha jaBHOTO 3/paBje W [APXaBUTE MOXAT jaCHO Aa TBPAAT [eKa OrpaHuuysarbata
KOWLITO TWE T HameTHane Ha cobupuTe Kako OArOBOP Ha MaHAemujaTa notnafaat
nofA OMCeroT Ha OBOj MCK/Ay4yoK. MefyToa, Tue orpaHuuyBara Ke bnaart nospeaa Ha
YNEHOT 11, OCBEH KO CE MPOMMULLIAHM CO 3aKOH 1 aKO MPETCTaByBaaT HY>XHW CpPeACTBa
MpeKy Kou Ke Ce 3alWTUTK jJaBHOTO 34pasje. M OMCeroT Ha OrpaHnyyBakbata U HUBHOTO
cnpoBedyBatbe Tpeba fa OCTaHAaT cpa3MepHU (MPOMOpUMOHANHM) Ha LenTa 3a
3aWTUTA HA jaBHOTO 34pasje.

MponuwaHo co 3akoH

3a pa 6upaT yCKaafeHM Co YNEeHOT 11, MEPKUTe MOpaaT Aa MMaaT npaBeH OCHOB BO
AOMALLIHOTO NPaBo 1 Aa 6uaaT GopMyaMpaHU CO JOBOJHO jaCHW U AOCTANHU U3pa3u
32 /la TV 3aWTUTaT NOeAMHLUMTE 04 MPOU3BOIHU BMELWYBatkhba BO HUBHOTO NMPaBO Ha
cobuparbe. MHOTY MHWULWjaH MEPKU 33 OTPaHMUYyBatbe Ha ABUXEHETO U COLMjaHO
AVCTaHUMpatbe BOBEJEHM O CTPaHA Ha BAAAMTE KOHKPeTU3npaa Aeka noeAuHLunTe
He CMeaT Aa CpeTHaT HWTY efHO JMLe HAZBOp Of HUBHOTO AOMAaKMHCTBO W feka
Tve Tpeba fa OCTaHaT Ha OApedeHO pacTojaHue, BooOUYaeHO Momery 1-2 MeTpwu,
HacTpaHa Of ApPyruTe BO jaBHWTE MpocTopu. Ho, cemak, Co Orled feKka MepKuTe Ha
,OCTaHyBakbe JOMA“ 3aMoyYHaa Aa ce ybnaxysaart, TOUHMOT OMNCEr Ha OrpaHKUuUyBakbaTa
Ha cobupatbeTo He Oelle cekoraly jaceH.

CypoT npudatn aeka Moxe fa buae HEBO3MOXHO A3 Ce JOCTUTHE ancoayTHA
jacHOCT BO Nornes Ha KOHCEeKBEHLMMTE 0/ AejCTBMjaTa Ha NyfeTo, 3aT0a WTO 3aKOHUTe
Tpeba fa 3aapxaT ofpefeHo HMBO Ha daekcMOMAHOCT 3a Aa ce npucnocobat Ha
M3MeHeTuTe OKONHOCTK.34° Cenak, He cMmee fa buae fajeHa NpaBHa AucKpelunja BO
00/1MK Ha HEOrpaHMYeHO OBAACTYBakbe 1 3aKOHOT Tpeba fja ro HaBese A0BO/IHO jaCHO
OMCeroT Ha Kakea OUA0 JUCKpeLnja M HAUMHOT Ha HEej3UHOTO CrnpoBeayBarse. Kora
OrpaHMuyBatbaTa Ha cobMparbeTo ce GopMyNMpaHN Ha HejaceH, LWNPOK ja3nkK, TUE He
o MCMONHYBAAT KPUTEPUYMOT 33 3aKOHMTOCT. TaKBU Ce CejHUBE NPUMEPK:

340 E3enuH npomus ®paxyuja [Ezelin v. France], npecyaa oa 26 anpua 1991, 6p. 11800/85, § 45
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i) Bo XpBatcka, belue cTaBeHa 3abpaHa 3a cobupatrba Ha jaBHU MecCTa Kafe WTo
MOXaT Aia Ce cpekaat ‘rTonem 6poj syfe’,Ho He belwe nogeTanHo geduHMpaHo
wTo ce nogpasbupa nog ‘ronem 6poj’.3

ii) Bo VMpcka, bea 3abpaHeTn HacTaHWTe Kaje WTo, Cropes camata npupoaa,
bopMaToT, MECTOTO MM OMKPYXXYBAHETO HA HACTAHOT, MOXe ‘pa3yMHO fAa
Ce CMeTa fJeka Toj Ke MpeTcTaByBa pU3MK 3a 3apasyBarbe co KoBMA-19 Ha
JINLATa KOW ro NMOCeTYBAaT HACTAHOT .34

ii)  W3BewtajoT Ha ,Mapuckata oncepsatopuja 3a jaBuu cnoboan“ 3a
CNpoBeayBakbeTO Ha MepKMTE Ha 3aApXKyBakbe O CTpaHa Ha dpaHuyckuTe
BNIACTW ja KPUTWKyBalle HEMpeuu3HOCTa Ha MpaBHaTa pamMka Koja ru
ypeasyBa MucumuTe 3a HabsbyayBarbe Ha NOAMLMCKUTE CUAWN, HArAacyBajku
AeKa Toa 40Be/0 10 CAMOBO/IHOCT BO OAJ/IyKUTE U MpU CNPOBEAYBaHETO Ha
nponucute 3

BakBute oapeabu co cebe Hocat pu3nK 0 NPOU3BOIHM MHTEPBEHL MM BO MPABOTO
Ha cobupatbe, TOraw Kora efHOCTAaBHO MOAMLMjaTa U jaBHOCTA Ke MOXaT Aa ru
TONKyBaaT oapeaduTe Ha pa3/iMyeH HauuMH. 3a ja Ce OCUTYpa YCOMACeHOCT CO UEHOT
11, Koe 6UN0 HAIOXKEHO OrpaHMUyBakbe Ha cobupatbaTa Tpeba fa buae GopMyanpaHo
KOJIKY LITO € MOXHO MOjacHO BO afileHUTe OKOHOCTM, KaKo Ha MpuMep, Taka WTo Ke
bupe npeymsmpaH TouHNOT Opoj Ha iyfe Ha KOW UM e A03BOJIEHO Aa Cce cpekaaT BO
MCTO BpeMe, CO Lie/1 4a Ce OrpaHunyumn pu3nKoT 04 apbUTpPapHO BMelLyBakbe BO MPaBOTO
Ha cobupatrbe.

Heonxo0HO 80 eOHO 0eMOKpamcKo onwimecmso

MepkuTe CO KOM Ce HaB/eryBa Bo MpaBoTo Ha c10604a Ha MUPHO cobupatbe Ke
O NPeKpLaT UieHoT 11, OCBEH AOKO/IKY TWE CE ,HEOMXOAHM BO €4HO AEMOKPATCKO
onuwTecTeo* Toa 3Hauu Aeka TMe MOpa Ja OArOBOPAT HA HEKOja UTHA U HEOAI0XKHA
onwrecTBeHa notpeba, ga 6uaat NponopuMoHaNHW CPeACTBA 32 OCTBAPYBakbe HA

341 Buan https://www.koronavirus.hr/odluka-o-mjeri-strogog-ogranicavanja-zadrzavanja-na-ulicama-i-drugim-javnim-
mjestima/260 ,04/1yKa 3a MepKITe 33 CTPOTO OTPaHNYyBatbe Ha 3aAPXyBarbeTO HA YIMLUTE W APYTUTe jaBHW MecTa
[Odluka o mjeri strogog ogranicavanja zadrzavanja na ulicama i drugim javnim mjestimal, Report of Koronavirus.hr,
26 aBrycr 2020

342 Buawn http://www.irishstatutebook.ie/eli/2020/act/1/section/10/enacted/en/html ,3akoH 3a 3auyByBatbe W 3alWTUTa
Ha 3APaBjeTo M Apyrv BOHPEAHN MepKu BO jaBeH uHTepec [Health (Preservation and Protection and other Emergency
Measures in the Public Interest) Act 2020]“, Legislation of the Irish Statute Book

343 Buan https://www.ldh-france.org/wp-content/uploads/2019/04/Obs-paris_Point-droit-confinement.pdf ,MpaBHo
npalarbe - 3aTouyBare [Point droit — confinement]*, JlokyMeHT Ha ,MapuckaTa oncepeaTopuja 3a jaBHU C1060AK

[LObservatoire parisien des libertés publiques]*, 25 MapT 2020
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https://www.koronavirus.hr/odluka-o-mjeri-strogog-ogranicavanja-zadrzavanja-na-ulicama-i-drugim-javnim-mjestima/260
http://www.irishstatutebook.ie/eli/2020/act/1/section/10/enacted/en/html
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LenTa 33 33WTMTa Ha jaBHOTO 3APaBje U MPUUMHUTE HA KOM Ce MOBKKYBA 33 Aa ce
onpagga Mepkata Mopa fia 6uaT ,,pesieBaHTHU U I0BOSIHN .

CyL,0T NPBUYHO TM NOAAPXKA 3HAUNTENHUTE OTPaHMUYBarba Ha jaBHWTE cobrparba
(Ha NpUMep, IMMUTUPaHHETO HAa MECTOTO UM Ha BPOjOT Ha yuecHMLMTE) Kora LesTa
6vna pa ce 3awWTUTK jaBHaTa 6e3bedHOCT UAKM Aa ce 3a4yBa jaBHUOT pea** n Cypot
He Hajae NpekpLyBakbe Ha YNeHoT 11 Kora cobmpoT 6ma pacTypeH 3a Aa ce 3awTtuTaTt
3apasjeto u 6e3beaHOCTa Ha OHME KOW yyecTByBase.3* Ho, OBME OrpaHUUyBaka He
Ce 0AHeCyBa/e Ha reHepasHuTe 3abpaHu 3a cobupatbe, TyKy Te Guie HacoYeHM KOH
3a/ip>KyBatbe Ha pU3MKOT KOj rO HOCele ;IeMOHCTpaLMmnTe 3a Kou cTaHysano 360p.

I'Ipmpoga Ha OTPAaHNYYBAHETO Ha COﬁVIQaI-bETO

feHepanHo, CyfOT MM [1aBa Ha APXXaBWTe MOTECHA MAapr1MHa Ha NpoOLEeHKa Kora
Tue TparaaTt no onwTwn, HefuCKpUMUHATOPCKM 3abpaHn Ha AeMOHCTpauuu. 3a aa
ce onpasga onwTata 3abpaHa, gpxasaTta Tpeba Aa nokaxe geka NoCTou CTBapHa
OMacHOCT WTO He MoXe Aa buae npeBeHWpaHa Co APYrY, MOMAsKy CTPOTU MEPKU.
Taa Mopa fAa ro 3eme npeasua 1 edpekToT Ha 3abpaHaTta M [a 3akayuun feka
HedocCTaToOLMTE NpeAn3BMKaHM CO 3abpaHaTa ce Ha ouuraeeH HauUMH HaTeXxXHaTy
of 6e3beaHOCHUTE acnekTw, U feKa HeMa APYrM MOXHW HauuMHW fa ce n3berHart
TVe HeNnocakyBaHu epekTu, Ha MpUMep, CO HaMa/lyBarbe Ha OMCEroT Ha Tpaere Ha
3abpaHara.3#¢

He cekoja gpXaBa CMeTalle fieka € HeOMXOAHa OmnwTa, HeAUCKPUMMHATOPCKa
3abpaHa Ha cobuparsata 3apaau cy3busarbe Ha naHgemujata KoBua-19. Ha npumep:

i) Bo [laHcka, 3aKOHOT Koj belle BoBeAeH 3a Aa Ce HAMETHe OrpaHMUyBatbe
Ha 6pojoT Ha nyfe Ha koun nm belle fo3BONEHO MefycebHO Aa ce cpekaBaat
coapXelle efieH MCKAy4YoK 3a cobMpuTe 3apaau CNoAesyBare Ha MUC/EHA,
BKﬂyLI)/BajKVI ' AEMOHCTpaUnUnUTE U NONANTUYKNTE C06I/Ipl/|.

344 Buan Yanea npomus O6eduHemomo Kpasncmso [Chappell v. United Kingdom], oanyka 3a AOMywWTEHOCT 04 14 jyau
1987, 6p. 12587/86; Pau, AAMOHO U, Mpezosapaj ceza“ npomus O6eduHemomo Kpasncmso [Rai, Allmond and “Negotiate
Now” v. United Kingdom], oanyka 3a fonywTeHOCT 04 6 anpua 1995, 6p. 25522/94

345 Luc npomus ®paryuja [Cisse v. France], npecyaa o 9 anpun 2002, 6p. 51346/99 (BkayueHa Kako pe3vume BO 0Baa
ny6aukauuja)

346 XpucmujaHu npomus pacuamom u ¢awusmom npomus O6eduHemomo Kpascmeo [Christians against Racism and

Fascism v. the United Kingdom], opnyka 3a 4onywTeHOCT 04 16 jyan 1980, 6p. 8440/78
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if) Bo lepMaHuja, YCTaBHUOT Cyf Mpecyau AeKa OrpaHuMuyyBarbaTa MoOBP3aHU
co KoBupg-19 He Tpeba aBTOMATCKM Aa NpeBarHaT BO OAHOC Ha NMPaBOTO Ha
cnoboga Ha cobuparbe. HanpoTwBe, TOj CMeTale Aeka cayxbeHwuTe auua
Tpeba fa rv pasrnefaaT baparbaTa 3a OApXKyBakbe Ha AEMOHCTPALMU BO
CeKoj noefuHeyeH CNyyaj, npuToa BOAEjKM CMETKa [asu OpraHM3atopurte
MOXaT fja ce cornacaT Ha noman 6poj yuyecHuMum, Kako U 3a GpU3NUKNOT
MPOCTOP CO Lien eEMOHCTPaLMmMTE Ce 0BMBAAT HA I0KALMU 1 BO BPEME LITO
HE HOCK 3HaUMTENEH PU3MK 3a 3[paBjeTo.3¥

B/AMjaHWMETO Ha MaHAeMMjaTa U Ha pecypcuTe KoW ce A0CTanHK 3a Aa ce 0ApXyBa
pefoT Ha AEeMOHCTPauMWTe U Ja Ce OCMTypa [eka [OBOJIHO MeAULMHCKM Aunua
ce NpUCYTHU Ke Bapupa OA edHa A0 Apyra ApXaea. MpuctanoT koj 6un 3azemeH
BO lepmaHuWja 1 BO [laHcka, Ha mpumMep, Moxe fa He OuAe HY>XXHO JOCTaneH 1 BO
ApYruTe Ap>asu. Ho, OBME MpUMepH Cenak NoKaxyBaaT ieka noctojaT aATepHaTUBHM
npuctanu. Co Len fa ce usberHe noepefa Ha UaeHOT 11, APXKABUTE KOU HaMeTHasne
6naHkeTHa 3abpaHa 3a AemMoHcTpaummn Tpeba aa bupat Bo coctojba Aa mokaxar
30WTO He 6uae MOXHW APYTY, NOMANKy PeCTPUKTUBHU GOPMU Ha peryamparse Ha
AEeMOHCTPaLMWTE, HAa NPUMep, 30WWTO Te HE UM MOHYAW/E ONLMja Ha LEMOHCTPAHTUTE
Aa anauuupaat 3a ogobpeHue 3a cnpoBeflyBatbe Ha AEMOHCTPALMM Ha CoLUMjanHa
ANCTaHua, 6e3 orpaHmnyyBarbe Ha 6pojoT Ha NPUCYTHU.

ANTepHaTWBHW HauMHW Ha cobuparbe n MaHudbecTaumja

[pyr MepopaBeH ¢akTop NpW YTBpAYBak€TO Ha MpOMOPUMOHANHOCTA Ha
cobuparbeTo € Aanu MocTojaT anTepHaTUBHM HauMHW Mpeky Kou Ke ce Cnogenw
nopakata Ha [eMOHCTpauuuTe, UAN MpeKy KOW 3APYXEHMETO MOXe Aa T BOAW
HersomTe akTMBHOCTM KO Toa 6w v cnpoBesno Aokonky 6w ce cobpane 3aeaHo,
Ha MpuMep, NpeKy OApXyBatbe Ha COCTAHOUM OH/AjH. BO TeKOT Ha naHAemujaTa,
rpafaHuTe ce BKyumja BO aNTepHATUBHM 061MLM Ha COBUpatbe M MPOTECTUPatbE, KAaKOo
Ha npumep, BO XpBaTcka U KOCOBO, Kajie NpOTECTaHTUTe 1aCHO YAMPaa Co TEHLIepUtba
W TaBU O HMBHWTE 6A/IKOHW KaKo NPOTECT NPOTWB BAAAATa, UM BO YHrapuja Kaje
wTo Gewe opraHW3MpaH OHAAjH NPOTECT NPOTWMB peakuujaTa Ha yHrapckaTa Braga
Ha KoBuWA-19 npeKky AUIMTaNHO OpraHu3npaHata naatdopma u nctnot dewe BruaeH
oA Haj 40,000 nyfe3*® n Bo fepMaHuja, Kafie akTUBUCTMTe 6ojagucyBaa oTnedaToun

347 Buan https://www.dw.com/en/germanys-top-court-overturns-stuttgarts-protest-ban/a-53175992 ,HajBucokuot cya
Ha fepmaHwja ja yknHa 3abpaHarta 3a npotectu Bo LUTyTrapa [Germany’s top court overturns Stuttgart’s protest ban],
DW news, 18 anpwa 2020

348 Buau https://civitates-eu.org/the-covid-19-crisis-shows-the-need-for-civil-society-to-be-stronger-than-ever-not-

only-in-hungary/ ,,Kpuzata co Kosua-19 ja nokaxysa notpe6ara rpafaHckoTo onwTecTBo Aa 6uAe NOCUAHO 04 Kora
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0f} CTamana Ha PasNUUHKU APXABHM MHCTUTYLMM 33 Aa MOKaXaT CONMAAPHOCT CO
MUTrpaHTUTe 1 BeraayuTe Bo KaMnosuTe Wrpym EBpona.#

MOXHOCTa 33 anTepHaTUBHWM GOpPMU Ha MpoTecTUparbe 61U MoXena Aa nomMorHe
[ia ce onpasjaat npuspemeHunTe 3abpaHu Ha cobupatbe, HO KOAIKY LITO MOAOATO Tpae
OrpaHUyUyBakeTo Ha cobuparbeTo, TakBUTE anTepHATUBHU GOpPMM Ha MpoTecT Ke
HOCAT AOTO/IKY MOMana TeXWHa. YNeHOT 11 ja Npeno3HaBa BaXHOCTA Ha 3aeHUUKO
n3pasyBare Ha ropaka. [nefarero OH/MAjH BUAEO CHUMKM U MPOTECTUPAHETO
0f1 NpO30peLoT Ha cTaHb6eHMOoT 610K He 0BO3MOXYBA LIE/I0CHA 3ameHa 3a Toa. Ke
buae ocobeHo Tewko fAa ce onpasAaaT AOArOPOYHWTE OrpaHMUyBatba Ha MPaBOTO
Ha cobuparbe KOra anTepHaTUBHWTE GOPMU Ha MPOTECT CE MPETEXHO OHJ/ajH, W
Kora MHdopMaTUUKaTa HEMMCMEHOCT WAU HEMatbeTO MpUCTan A0 3a40BOAWTENHA
WHTEPHET BPCKa MOXeE a v CMpeun Aa Ce WHBO/IBMPAAT OHWE KOW WHaKy 6u i ce
NpUApPYXWae Ha AeMOHCTpaLumjaTa.

Llen Ha cobuparbeTo namM MaHndecraumjata

Makap wto npotectute Tpeba Aa 6buaat petko 3abpaHyBaHu Nopagun CywTnHaTa
Ha mopakaTa Koja yYeCHWLUWTEe cakaaT Aa ja npeHecaT, UenTa Ha JeMOHCTpaumjaTa
Moxe Aa bupe peneBaHTHA 3a MpOLEHKAa Ha MPOMoOpLUMOHaNHOCTa. [poTecTute
LLUpHuTE XMBOTM BpeaaT* [Black Lives Matter] Hacpea naHAemujaTa ce npuMep 3a 0Ba
04 AiBa acnekTu. MpBo, N03MTUBHATA 0OBPCKa Aa Ce rapaHTpa edeKTUBHO YXMBatbe
Ha cnobogata Ha cobuparbe e of ocobeHa BaXKHOCT 3a /siMuaTa Kou npunafaat Ha
Ma/LUMHCTBATA, KOM Ce MOBEKe PaH/IMBUM HA BUKTUMM3aLKja.>*° LilenTa Ha 0BMeE NpoTecTy
Gewe fa ce NOAMTHE 1ACOT HA THUUKMTE MANLMHCTBA PaH/INBM HA BUKTUMM3ALM]a
W ANCKPUMUHALMjA KaKo pe3yaTaT Ha HMBHMOT Ma/LMHCKK CTaTyC. YwTe rnoBseke,
3a Aa ce orpaHMYyaT [eMOHCTpauuuTe, ApxaBute Tpeba Aa ru cornefaaT WTeTUTe
npeAM3BMKaHM CO TOA WTO He 6110 LO3BONEHO Aa Ce OAPXKAT AEMOHCTpaLuunTe 1 Aa
3aknyyar aeka 6eHeduTUTE Of OrpaHMUyBatbeTo Ha COOMpUTE NpeBarHyBaaT BO OHOC
Ha oBMe WTeTW. OrpaHnUyBatbaTa Ha MPOTECTUTE WTO Ce OfHEeCyBaaT Ha 3aKaHWTe Mo
XXWBOTOT U PU3NKOT O HEYOBEUKO W Aerpaanpayko nocranyBare npeAn3BMKaHoO 04
pacHaTa AMCKPMMUHALMja MOXe [a M3MCKYBAaT NOroseMo onpasayBatbe, bupejku
MpoTeCcTMTe 3aceraaT MOXHW MOBPeAW Ha mpaBaTa o4 KoHBeHUMjaTa, BKAYUyBajku

6uno, He camo Bo YHrapuja [The covid-19 crisis shows the need for civil society to be stronger than ever, not only
in Hungaryl]“, civitates, 4 anpun 2020

349 Buawn  https:;//www.infomigrants.net/en/post/23906/leave-no-one-behind-protests-for-migrants-in-times-of-coronavirus
'He octaBaj Hukoj no3aaw cebe: MPOTeCTM 3a MUTpaHTUTE 3a Bpeme Ha KopoHa BupycoT|‘Leave No One Behind*: Protests for
migrants in times of coronavirus], E.Baauc [E. Wallis], Info Migrants news, 6 anpun 2020

350 Baukoscku u dpyau npomus fMoacka [Bgczkowski and Others v. Poland], npecyaa oa 3 Maj 2007, 6p. 1543/06, § 64
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T W UJEHOBUTE 2, 3 U 14. HEKOU NpOTeCTaHTW, Ha NpuUMep, TBPAeAe AeKa 3a HUB
BO3APXKYBarETO 0/ aKLMja 1 cobMparbe HOCEI0 MOT0JIEM PU3UK 33 HUBHOTO MPaBo
Ha XXMBOT W 3aWTATA Off HEYOBEYKO U AErPAAMPaUKO NOCTanyBakbe OTKOJKY PU3NKOT
Koj 61 ro NpeAu3BMKaNo WKpPerHeTo Ha KoBKA-19.

CnpoBeayBakbe HAa OrPaHNYYBAKETO

MponopyMoOHaNHOCTA HA W3BPWHWUTE MEPKWM W MNPUPOAATA M TEXMHATA Ha
CaHKUMWUTE 33 YYecTBO Ha CoOMp WAM AeMOHCTpauuja MOXaT WCTO Taka Aa
bupat 3eMeHU npefABMA NpPU OLUEHYBAaHeTO Ha MpOMOpUMOHaHOCTa. MupHUTE
AEMOHCTpaLMM HadenHo He Tpeba fa 6GUAAT NMOANOXEHM HA 3aKaHa O KPUBMUHA
caHkumja.»' Ho, CygoT oanyumn feka rnobata o 3 €Bpa 3a y4ecTBO Ha IEMOHCTpaLum
3a kou He 6un0 noaHeceHo Oaparbe 3a ogobpeHue 6UAa CpasMepHa KasHa,s?
Kako v rnobaTa BO M3HOC eAHAKOB Ha MpUOAMXKHO 500 eBpa 3a OpraHM3Mpare Ha
NpoTMBMNPaBHO cobupare BO 03HaueHa 6e3b6eHOCHO UyBCTBUTE/IHA 30HA.%3 Cenak,
npekyMepHWUTe NapuyHK Ka3Hu b6apaaT norosema ornpaBAaHOCT. BOBeAyBarETO Ha
roba eaHakea Ha 40,000 eBpa BO AnbaHMja BO C/yuyaj Ha Kplierbe Ha 3abpaHaTa
3a COUMjaHU, KYATYPHU M NOAUTUUKM cobupatba, Ha Npumep, belle KpUTUKYBAHO
O/ CTpaHa Ha OpraHu3aLMuMTe 32 YOBEKOBM MpaBa koW TBPAea Aeka KasHuTe buae
HenponopuMoHanHK.3%* 33 Aa ce ompaBAaaT Taka roNemMy NapUUHM Ka3HU, HYXHO
ke Guae BnaguTe fa NOKaXaT Aeka NojecHUTe Ka3HeHW Mepku He 61 Moxese Aa ja
MCMOJIHAT Lie/ITa 32 3alTUTA Ha 31paBjeTo Ha NOoAeHAKBO Ae/10TBOPEH HAUMH.

351 Ak2on u fon npomus Typyuja [Akgél and Gél v. Turkey], npecyna oA 17 Maj 2011, 6p. 28495/06 v 28516/06, § 43
352 3unubepbepe npomus Mosdasuja [Ziliberberg v. Moldova], opnyka 3a AONYWTEHOCT OA 4 Maj 2004, 6p. 61821/00
353 Pau u EsaHc npomus O6eduHemomo Kpascmso [Rai and Evans v. the United Kingdom], oanyka 3a fonywreHocT o4 17

HOeMBpU 2009, 6p. 26258/07 1 26255/07
354 Buan https://balkaninsight.com/2020/03/16/albania-mounts-millionaire-fines-against-covid-19/ ,Anb6aHuja ycsou
MapUYHN Ka3HWM 33 KpLEHE Ha OrpaHUdyBakbaTa Bp3aHM 3a KopoHa supycot [Albania Adopts Punitive Fines for

Breaching Coronavirus Restrictions]®, I.Epe6apa [G. Erebara], Balkan Insight news, 16 MmapT 2020
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9. YneH 3 oA NMpoTtokonoT 6p.1 - MpaBo Ha rnac

OrpaHuuyBarbaTa BOBEAEHW BO OAHOC Ha C1060JHOTO fBUXere W cobuparbe
BO TEKOT Ha MaHAeMMjaTa MMaa edeKT BP3 MOXHOCTA Ha ApXKaBWTe Aa 0ApPXyBaaT
1360pK M KanauMTeToT Ha KaHAMAATATE Aa BOAAT Kammaka Ha HuB. N3bopuTe bea
OA/I0XKEHW HaceKaZe HW3 CBETOT, U TOA OMWTKTE NapJaMeHTapHM, MpeTceaaTenckuTe
W nokanHwute u3bopw, Kako M HauumoHanHuTe pedepeHaymn.3® YneHoT 3 of
MpoTokonoT 6p.1 (uaeH 3- MpoT.1) o4 KoHBeHUMjaTa ro WTATK NPABOTO Ha [1ac u
NpaBoTO Aa Ce yyecTByBa Kako KaHAWAAT Ha n3bopwTe,’* n Toj NpeaBuayBa:

,Bucokume 002080pHU cmpaHu ce 068p3ysaam 80 pasyMHU BpeMEHCKU
UHmMepsasu da 00pxysaam u3bopu o MAjHo 2Aacare, N0 yC/a08U WMO
My 0BO3MOX(yBAAM HA Hapodom ¢/10600HO U3pd3yBare HA MUC/AeHEMO
3a u3bop Ha 3akoOHO0dBHOMO meno.“

a. Oncer Ha uneHoT 3 oa MpoTokonoT 6p.1

YneH 3- MpOT.1 ce OfHecyBa Ha ‘n360OpOT Ha 3aKOHOAABHOTO Te/0’, WTO 3HAUM
AeKa HeroBaTa 3aliTUTAa TeHepa/HO He Ce MpoTera Ha JokaaHute u3bopw,:
pedepeHaymuTe, 3 nan npetcenatenckute n3bopu. Ho, Toj cenak He ce orpaHuuyBa
Ha HAaLMOHANHWTE 3aKOHOaBHU TeNa, Na Ha NpUMep, MoXe Aa rv ondatu n nzbopute
3a EBponckuot MapnameHT.® Cnopes oBaa oapeaba, nsbopute Ha kou ce usbwmpa

355 Buan https://www.coe.int/en/web/electoral-assistance/elecdata-covid-impact; ,Banjannero Ha KOBWA-19 Bp3
n3bopwuTte u pedepenaymute Bo EBpona [Impact of COVID-19 on elections and referenda in Europe]“, M3BewTaj Ha
CoBeToT Ha EBpona, jyHu 2020; https://www.idea.int/news-media/multimedia-reports/global-overview-covid-19-
impact-elections; ,fno6aneH npernea Ha KOBW/-19: BanjaHueto Ha usbopute [Global Overview of COVID-19: Impact
on elections]”, M3sewTaj Ha International Idea, 18 MapT 2020; https://www.economist.com/graphic-detail/2020/08/17/
the-pandemic-is-affecting-elections-around-the-world , lHeBHa kapTa- MaHAemujaTta ce 0Apasysa Bp3 n3bopute HU3
csetot [Daily chart - The pandemic is affecting elections around the world]* The Economist news, 17 aBrycr, 2020

356 Memjy-MoxuH u Kaepgo npomus beseuja [Mathieu-Mohin and Clerfayt v. Belgium], npecyaa op 2 Mapt 1987, 6p.
9267/81, §§ 48-51; XKdaHoka npomus JlemoHuja [Zdanoka v. Latvia], npecyaa Ha foNeMMOT CYACKM COBET 04 16 MapT
2006, 6p. 58278/00, § 102

357 Bo BpcKa co NokanHuTe u3bopu suam: Llyepe6 npomus Masma [Xuereb v. Malta], opnyka 3a AOMYWTEHOCT OA 16 jyHU
2000, 6p. 52492/99; Canepac JluHapec npomus LnaHuja [Salleras Llinares v. Spain], oanyka 3a AONYWTEHOCT 04 12
OKTOMBPU 2000, 6p. 52226/99; a BO BpCKa co pernoHanHute usbopu: Masapd npomus ®paxyuja [Malarde v. France],
OA/yKa 3a A0NYWTEHOCT OA 15 cenTeMBpu 2000, 6p. 46813/99

358 MyxaH u funoH npomug O6eduHemomo Kpasacmso [Moohan and Gillon v. the United Kingdom], oanyka 3a fonywTteHoct
O/ 13 JyHU 2017, 6p. 22962/15 1 23345/15, § 40

359 Memjyc npomus O6eduHemomo Kpasacmso [Matthews v. the United Kingdom], npecyaa Ha [0/1€MW1OT CYACKU COBET 04
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3aKOHOZABHOTO Teso Tpeba fa ce 0 pXKyBaaT BO ‘pa3yMHU BPEMEHCKM UHTEpPBaAN’ 1
Aa ocurypaart ‘c1ob0HO M3pasyBakbe Ha MUCIEHETO HA HAPOAOT .

OpnyuyBareTo fanun n3bopuTe ce 0fp>XyBaaT BO Pa3yMHU BPEMEHCKW MHTEPBANU
Tpeba fa buae HanpaBeHO MMajRKM ja NpeaBuA LenTa Ha napiameHTapHuTe nbopu,
KOja € A3 Ce OCMrypa TEMESHUTE MPOMEHU BO MPEOBIAAYBAYKOTO jaBHO MUCIEHE
Aa bupat pednekTvpaHn BO MUCAeHATa Ha NPETCTaBHULMTE HA HapOAOT. [lpxasuTe
Mopa Aa ja 6anaHcmpaat notpebata Ha MapaameHTOT fa My Ce A03BOAM Aa OCTaHe
LOBO/IHO OO 32 Aa v CpoBefe A0/NTOPOYHMTE 3aKOHOAABHM NMaHOBK (MpuToa
OBO3MOXYBajku UM Aa ja CnpoBesaT BosjaTa Ha u3bupaukoTo Teso), a npuToa Aa
Ce OCMTypa M 3aKOHOAABLUWTE A3 OCTaHaT Ha PyHKLMjaTa C& A0 MOMEHTOT Kora Tue
noBeKe He ja 0pa3yBaaT Bo/jaTa Ha M36MpauKoTo Te10.3%°

OTTyKa, naHaemumjata KoBMA-19 MOXe Aa Ce BMela BO ujeH 3- MpoT.] Ha ABa
HauuHa:

i) Opn10XXyBatbeTo Ha u3bopute co cebe HOCK pU3MK A UM Ce OBO3MOXM Ha
OHWE KOW Ce Ha BNACT HeAeMOKPATCKX 13 F0 MPOAO/MXKAT HUBHMOT MaHAaT
33 [la OCTaHaT Ha BAACT, aKo TWe NoBeke He ja oApa3yBaaT BoJjjaTa Ha
130MpauUKoTO Teno, Co WTO ce NpekplyBa NPaBoOTO Ha rac u DapameTo
n3bopwuTe Aa ce 0apXyBaaT BO PasyMHU BPEMEHCKW HTepBaau.

i) OppXyBareTo Ha u30opu 3a Bpeme Ha MaHAeMuja HOCU PpU3NK 0f
OrpaHMyyBakbe Ha KamauuTeToT Ha KaHAWAATUTE Aa BOAAT Kamnara, 0f
HamanyBarbe Ha M3N€3HOCTA Ha [acaynTe NOpPaaM Toa U NOpajmn CTPaBOT
33 HueHaTa Oe3bepHocT. Toa MOXe fa ja MOTKOMA JIEFrOTUMHOCTA Ha
HOBOM36PaHOTO 3aKOHOAABHO Teno, CO LWITO He ce ycrneBa Aa ce ocurypa
‘cn1060AHO U3pasyBarbe HA MUCEHETO Ha HapogoT .®

6. lo3B0/IEHM BMELLYBakba BO MPaBOTO Ha I/1ac

33 pas3nvka of uneHosuTe 8-11 of KoHBEHLUMjaTa, YyneH 3- TIpOT.1 HE BK/yYyBa
KOHKPETEH CMWCOK Ha ,JIETUTUMHU LEeAn”, 3apaji YMELITO OCTBApyBarbe MOXe [a
Oupe orpaHnMuyeHo NpaBoTo Ha rnac. Ce MpYMeHyBa KOHLENTOT Ha ,MPeTNoCTaBeH!
(MMNAULNUTHM) OTpaHNUYBakbA“ U APXKABUTE MOXAT ia Ce NMOTNMUPaaT Bp3 LeanTe Kou

18 pespyapu 1999, 6p. 24833/94, §§ 45-54; Ouemo npomus Vmanuja [Occhetto v. Italy], oanyka 3a gonywreHocT o4 12
HoemBpu 2013, 6p. 14507/07, § 42

360 Tumke npomus fepmauja [Timke v. Germany], oanyka 3a JOMyWTEHOCT 04 11 cenTemepu 1995, 6p. 27311/95

361 Buan https://rm.coe.int/election-and-covid-19/16809e20fe ,M360pute u Koeua-19 [Elections and Covid-19]%,

Mpenopakun Ha CoseToT Ha EBpona, 29 MapT 2020
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He ce HabpoeHu BO KoHBeHUMjaTa 3a Aa M ONpaBAaaT orpaHuyyBarbaTa Ha NpaBoTo.
Cy[oT He TV MpYMeHYBa TECTOBUTE 33 ,,HEOMXOLHOCT MW ,,HEOA/I0XKHA ONUTECTBEHA
notpeba“ Kora npoLeHyBa [ann  OrpaHUUyBakeTo e ornpasjaHo. HamecTo Toa,
Koja 6uno uen koja ce uma npeasug Tpeba fa buge ycornaceHa co NpUHLMNOT Ha
B/lafileerbe Ha NPaBOTO U CO LennTe Ha KoHBeHLMjaTa, a MEpPKATa Koja ce npe3ema 3a
[a ce 0CcTBapm uenTa He Tpeba aa 6uae Npov3BONHA AU HECPAa3MEPHa.

JleeumuMHa uen

3aWTunTa Ha 3apa Bj€TO

OTTyKka, 3aWTWTata Ha 34pasjeTo u b6e3befHocTa Ha rnacauute, yyecHuuute
BO KamnaraTa M AMLATa aHTaXupaHu BO CNpoBefyBakbe Ha wu3bopwuTe, mpeky
04N10XyBare Ha u3bopwTe, a CO LUen ja Ce OrpaHWuM pU3MKOT Of LMpere Ha
KoBna-19, BepojaTHO Ke NpeTcTaByBa /NerMTUMHA MPUUYMHA 33 fa CE OrpaHunum
NpaBoTO Ha rnac.3% PusmymTe 3a 34paBjeTo MOXaT Aa Npou3esaT o4 ronemuot 6poj
2L KoM NpucycTByBaaT u paboTat Bo n3bupaukuTe MecTa, na Aypy 1 racakeTo no
nowTa MoXe Aia NpeAu3BMKa 3arpuMXXeHOCT 3a 31paBjeTo, 3aT0a LWTO W TUE T1aCoBM Ke
Tpeba pna bupat obpaboTeHun, oTBOpEHUN 1 M3bpoeHN 0 rpyna AnLA aHraXMPaHu 3a
n3bopurte.

3aWTnTa Ha ¢10604HOTO M3pa3yBatbe HA BOJjaTa HA HAPOAOT

3alwTnTaTa Ha c10604HOTO M3pa3yBatbe Ha BoAjaTa Ha HAPOAOT MOXe fia MPeTCTaByBa
ylWTe efHa NeTMTUMHA MpUUMHA 33 Aa Ce OrpaHuuM MpaBoOTO Ha [1ac 3a BpeMe Ha
naHgeMuja, co WTO pU3NLMTE MO 3[PaBjeTO Ce HaMajeHW. 3arpUXKEHOCTa Off WNPEerbe
Ha KoBMA-19 MOXe fa BAWjae BP3 M3/€3HOCTA, AypW U kora COOMparbeTo BO ro/1eMu
FPYNM Ha rnacaukute Mecta e opuLMjasHO A03BONIEHO Of ApXKaBaTta.’® Moxe aa buge

362 MpBUOT Kpyr 04 $paHLlyckuTe perroHanHu u3bopu ce OApXKa Ha 15 MapT 2020 TOAMHA, HO BTOPUOT KPYT, MPBUYHO
NNaHUPaH 3a 22 MapT 2020 belle 0APXaH AypU Ha 28 jyHW 2020 roAvHa. 33 UHTEpecHa NpasHa aHaan3a suan https://
www.lemonde.fr/idees/article/2020/03/19/municipales-le-maintien-des-elections-acquises-au-1er-tour-et-le-report-
du-2nd-tour-en-juin-est-la-solution-la-plus-juste_6033697_3232.html,, ONwTHW: MPOAO/XKYBaHE HA NPBUOT KPYT Ha
1360puTe 1 0AN0XYBarbE HA BTOPMOT KPYT BO jyHW € HajnpasuyHo pewerne [Municipales : « Le maintien des élections
acquises au 1er tour et le report du 2nd tour en juin est la solution la plus juste »]*, o4 npodecopoT no jaBHo nNpaso
PomaH Pambo [Romain Rambaud], Le Monde news, 19 MapT 2020

363 Ha npumep, Bo Cpbuja nsbopute bea MHULMjANHO OAN0XEHU, HO MOTOA Ce OAPXAa Ha 21 jyHU 2020 TOAUHA, Kaje
WTO M3/e3HOCTa belle npoLeHeTa Aeka 6una npubANKHO 48%, OKOy 8 NAN 9% MOHUCKA OAOWTO Ha NPETXOAHUTE
napnamenTapuu  m3bopu:  https://balkaninsight.com/2020/06/25/why-everyone-lost-out-in-serbias-elections/

,30WT0 cekoj n3rybu Ha nsbopute Bo Cpbuja [Why Everyone Lost Out in Serbia’s Elections]®, ®.5u6ep [F. Bieber], Balkan
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notpe6Ho M3BopuTe Aa Ce OA/I0XKaT KOra MOCTOM PU3MK [leKa PesyaTaToT Ha usbopute
HeMa COOBETHO /1a 1 NPETCTaByBa [ieAMWITaTa Ha M36MPaUKOoTO TeN0, 0KO/IKY I1acauute
Ce MPEMHOTY 3arpUXeHU IeKa Ke Ce 3apa3ar co KoBK/-19 ako U3/1€3aT Ha 1acarbe.

3akoHumocm

cTo Taka Mopa fa buaaT BoBeeHM orpaHMyyBarba Kow ke 61aaT Bo COrnacHoCT
CO 3aKOHOT U CO B/JIafieeHETO HA NMPABOTO, KAKO M BO COMNACHOCT CO MpoueaypuTte
COAp>KaHW BO AOMALIHOTO NPaBo. KBA/NUTETOT HA MPOLECOT HA AOHECYBAHE OANYKU
KOj My NPETX0/ieN Ha BOBEAYBAHETO HA OrPaHMUYBAHHETO Ha MPABOTO Ha rac ke buae
MepO/aBeH Kora Ke ce 0A/lydyBa 33 HEroBaTa onpasaaHocT. OKOKY pXaBata MOXe
[a NEMOHCTPUPA [leKa HEej3MHOTO 3aKOHOAABHO Te/s0 yyecTByBaso Bo aebata koja
61na 3eMeHa npeasua, Barajkn rm KOHKYPEHTCKUTE MHTEPECK KOU Bu/ie BKIYUYEHN
npea Aa 3akayun feka Tpeba ga 6uae BOBEEHO OrpaHMUyBatbe, MOBEPOjaTHO € Toa
OrpaHuyUyBakbe 1a Ce CMeTa 3a OMpaBfaHo of CTpaHa Ha CyaoT.%

MponopyuoHanaHocm

Nako ApxaBuTe MMaaT WMPOKA MapruHa Ha MPOLEHKa Mpu YTBPAYBAaHETO
Ha JETUTUMHATA Lea Koja Ce KOPUCTW 3a Aa Ce OnpaBda OrpaHWuyBareTo Ha
NpaBoTO Ha r1ac, CyaoT e NoCTpor Npu NPOMNOpLUMOHANHATA aHa/IM3a Ha MepKuTe
CO KOW Ce MHTEepBEHMPA BO u/eH 3- MpoT.], 0c0beHO ako MepkaTta nMma edekT Bp3

MOXHOCTa /1a Ce r1aca.’® JlemoKpaTtujata npeTcraByBa GpyHAAMEHTANEH €/IEMEHT Ha

Insight news, 25 jyHu, 2020. MoToa 6ea NOKpeHaTh Npaluakba Bo BPCKa CO OA/yKaTa [la Ce OTCTPAHaT OrpaHuUyBatbaTa
O ,0CTaHyBatbe AOMa“ npefd n3bopute, 0TKAKO MepKUTE Ha ,0CTaHyBake AoMa“ 6ea nocaefoBaTe/HO MOBTOPHO
BOBEAEHW MOC/ie 3a0CTpyBarbeTo Ha caydaute: https://balkaninsight.com/2020/07/08/serbia-rocked-by-violent-
clashes-around-parliament/ ,, Cpbuja ja Tpecat HacuaHu cyanpu okosy Mapnamentor [Serbia Rocked by Violent
Clashes Around Parliament]“, C.Aparojno [S. Dragojlo], Balkan Insight news, 8 jyau, 2020; Bugete v 8o ®paHumja kage
LWTO W3N1€3HOCTA Ha rnacaumnte Ha u3bopute bele NCTOPUCKI HICKA W U3HECYBaLLe NPUBANKHO 46%, CNOPEAEHO CO
63.5% 3a BpeMe Ha JokaHUTe n360py BO 2014 roAnHa. HUCKaTa U3N1e3HOCT UM Ce NpUMUILYBalle HA CTPABOBUTE Ha
rnacauyute feka ke 6uaat 3apaseHu: https://www.euronews.com/2020/03/15/france-voters-take-to-the-polls-amid-
coronavirus-fears ,PeKOp/AHO HWCKa N371€3HOCT Ha GPaHLIyCKUTE OMWTUHCKN 1360pYK Cpese CTPaByBarbaTa 0f KOpPOHa
BupycoT [Record low turnout in French municipal elections amidst coronavirus fears]*, Euronews, 16 MapT 2020

364 Buau LWuHdnep npomus O6eduHemomo Kpasncmso [Shindler v. the United Kingdom], npecysa oa 7 Maj 2013, 6p.
19840/09, § 117 kaae CyAoT yTBPAM Aeka 6U0 peneBaHTHO Toa WTo MapaaMeHToT caka noeke o4 eAHall Aa rv 13sara
KOHKYPEHTCKITE MHTEpeCU 1 Toj NoAPO6HO ro AebaTpan NpaluarbeTo 3a NpasaTa Ha [1ac Ha nLaTa Kou He Ce ApXasjaHu,
a eBo/lyLMjaTa Ha MUC/IerbaTa BO MapaMeHTOT ce pedekTpana BO aMaHAMaHUTE Ha OHOCHOTO 3aKOHOAABCTBO.

365 A3u3z npomus Kunap [Aziz v. Cyprus], npecyaa of 22 jyHu 2004, 6p. 69949/01, § 28; TaHace npomus Moadasuja [Tdnase

v. Moldova], npecyaa Ha foNemM1oT CyACKW COBET OA 27 anpui 2010, 6p. 7/08, § 158
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»EBPOMNCKMOT jaBeH NOpeaoK* U NpaBaTa 3arapaHTUpPaHu co UneH 3- MpoT.1 ce KAyUYHM
33 BOCMOCTaBYBatbE U 3auUyBYBatbe Ha TEMENUTE Ha efiHa edEeKTUBHA W CYWITUHCKA
AeMOoKpaTuja, Koja Ke 6Guae pakoBofeHa 0f BAALEEHETO Ha MpasoTo.* Of Tue
NPUUYNHK, OTPaHKUUyBatbaTa Ha MPABOTO Ha r1ac Tpeba Aa buaat NnprUBpeMeHu, a Kou
6uno n3bopwu kou bune oanoxeHn nopaan naHaemujata Tpeba Aa 6uaaT ofpxKaHu
Hajbp30 WTO € Toa MOXHO, A0KO/KY e 6e36eAHO Toa fa Ce Hampasu.

B. lMpaBo Aa ce yuecTByBa BO u360p|-|a'ra KaMnakba

YneH3- MpoT.1 ro BKAy4yyBa M MpaBOTO Aa CE€ YYeCTBYBa KakKo KaHAWAAT Ha
n3bopwuTe, Kako 1 NPaBoTO Aa ce BoAW M3bopHa Kamnama. MaHaemmnjata KoBna-19
MOCTaBM MHOTYOPOjHU NPeYKM 3a BOAEHE HA NOANTUYKA KaMnaka. OrpaHnuyBarbata
Ha cobnparbata 1 NaTyBareTo Nnogpaszbupaa geka He 6ea MOXHU TPagULMOHANHKUTE
TEXHUKW Ha BOZEHE Ha KaMMakba, Kako WTO Ce OAPXYBakeTo Ha cobupu, ofereTo
»,Ofl BpaTa Ha BpaTa“ v NOrosieMnTe NatyBakba.

CynoT NPEeTXOAHO 3a3eMa CTaB fleka HeMasio MoBpesa ujieH 3- MpoT.1 Kora efeH
NOAWUTMYAp Ce Xanen feka yCNoBUTe Ha KYKHWOT MPUTBOP O Cpeune a yyecTByBa
NoA eAHAKBM YCN0BU Ha MapiameHTapHuTe usbopu. CyfoT CMeTan feka Toj MOXen
[a BOAM KaMnatba 0ff HEroBMOT AOM3Y 1 6UA0 apryMeHTMpPaHO Aeka pa3BojoT Ha
MeTOAWTE 32 OH/IAjH KaMMaka 3Hauen Aeka 3a Bpeme Ha NaHAemuja edekTuBHa
KaMMnakba MOXesa Aa ce CNpoBeayBa W o4 AOMOT Ha noauTuyaport. Cenak, BO OBOj
cnyyaj, 6110 NCTO Taka MepPOABHO M TOA WTO U/IeHOBUTE Ha MapThjaTa Ha XaauTeoT
GU3MYKM yuecTBYBase Ha COCTAHOLUM CO TfacauuTe, Kaje WTO TOj HE MOXesa Aa
YUEeCTBYBa 1 TOA WTO HEFOBUOT KyKeH NMPUTBOP HE o CNpeyyBa HEroBOTO y4YecTBO A0
Taa Mepa WTo co Toa 61 3acerHaT KOHEYHMOT pe3yaTar.

BO KOHTEKCT Ha maHAemujaTa KoBMA-19, KOra MOXe [a Ce Cyuyn HUTY efieH of
KaHAMAATWTE A He MOXE INUHO Aa U CPETHe racaunTe, NOTNMPatbeTo eAMHCTBEHO
Ha OH/IajH KamMMarba MOXe fa 3HAauW JeKa Hema Aa Ce CTUTHe [0 MHOTY 3HauaeH
6poj o4 noTeHuMjanHuTe rnacaum (a ocobeHo He A0 OHUEe KOoW Ce UHGOPMATUUKK
HenucmeHw). MpaBuaHaTa opraHusaumja Ha n3bopute Moxe noseke fa 6uae nog
B/IMjaHWe Ha OrpaHWUyBatbaTa, Kako WTO € ,,0CTaHyBareTo A0Ma“ Aofeka NOMasKy
BEPOjaTHO e fieka Ke ce ocTBapu bapatbeTo a ce ocurypa ‘c10604HO M3pasyBatbe Ha

jaBHOTO MUC/IEHLE’, A UM MOBEKE U3IIeAM AeKa Ke Ouae MpekplieH uieH 3- Mpor.l.

366 Buau Xdaxoka npomus JlemoHuja [Zdanoka v. Latvia], npecyaa Ha [01€MMOT CyACKM COBET 0 16 MapT 2006, 6p.
58278/00, §§ 98 1 103; TaHace npomus Mosdasuja [Tanase v. Moldova], npecyaa Ha 0ONe€MUOT CyACKW COBET Of 27
anpun 2010, 6p. 7/08, § 154

367 Yenackuy npomus JlumsaHuja [Uspaskich v. Lithuania], npecyna o4 20 fekeMBpu 2016, 6p. 14737/08
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MpagoTo Ha cnobosa Ha M3pasyBare U NpaBoTo Ha caobopa Ha cobuparse ce
TEeCHO NOBP3aHM CO NPaBOTO Aa Ce yuecTByBa BO M30OpHaTa kamnarwa. Ha crobopaTa
Ha u3pa3syBarbe 1 cpesbute Co eNeKTopaToT Ce I/lefla Kako Ha HyXeH YC/I0B 3a fia ce
0BO3MOXMW CN10O0AHO U3pa3yBarbe HAa MUCNEHETO HA HAPOAOT BO 0HOC Ha u3bopoT
Ha 3aKOHOAABHMOT OpraH M 0COOEHO BaXKHO e BO MEPUOAOT KOj MM MPETXOAM Ha
n3bopwuTe Ha MUC/EHaTa U MHGOPMALMITE Of CEKAKOB BUA Aa UM Buae AOMyWTEHO
cnobofiHO Aa UMpKy/aMpaaT.3®® Jono/IHWTENIHO Ha OrpaHMUyBarbaTa Ha CpekaBatbaTta
»BO XWBO®, BHUMAHUETO HA MELMYMWUTE WU OH/IAjH AWCKYCMjaTa BO rojiemMa Mepa
bea cocpepoToueHn Ha naHAemujata. Toa MoxXele Aa ro MHxMbMpa KanayuTeToT
MHbOPMaLMMTE U MUC/IEHATA 33 NPaLliatba KOU Ce PesieBaHTHI 3a u3bopute (HagBop
04 KoBWA-19) Aa KpyXaT BO A0OBO/HA Mepa 3a fla Ce cMeTa fjeka 13bopute Kou ce
0/BWBAAT HacpeZ NaHAeMMja ce NPaBUYHM U jaBHOCTA € LieIOCHO MHGOpMUpaHa.

OBa MOXe Aa NOKpeHe yLuTe eHO Npaluarbe No YaeH 3- MpoT.1 AoKOAKY n3bopuTe
cnefar nocae nepuoj BO KOj MPETCTaBHULMUTE Ha MapTUWUTE Ha BAACT MMaar
AOMWHALMjA BP3 MEAMYMCKATa MOKPUEHOCT, WTO CE [O/XKW HA NpeKymepHaTta
NOKPMEHOCT KOja € HaMEHETa 3a AMCKYCMja Ha HUBHUOT OArOBOP HA NaHAemMujaTa,
Ha WTeTa Ha BPEMETO BO eTep LTO MM Ce AaBa Ha OCTaHaTUTe KaHAMAATW.3® UneH 3-
MpoT.1 He rapaHTMpa Kakeo 6110 NPaBo Ha NOAUTUYKATa NapTuja Aa n buae foAeneHo
BPEME 33 eMUTYBatbe HA TENEBM3Mja UM PAAMO BO TEKOT Ha N36OpHaTa Kamnarba, HO
OBa Npallare MOXe Aa Ce NOCTaBy TOrall Kora Ha eHa napTuja ke i 6uae yckpaTeHo
MpaBOTO Ha KakBO 6W10 eMUTYBakbE, AOAEKA Ha OCTaHATUTE NapTUM UM Ce AaBaaT The
npaea Ha eMUTyBakbe.3’°

r. OapXXyBatbe Ha M360pM 3a BpeMe Ha NaHAeMuja

AKO ApXaBuTe ofsydat Aa onpxaT m3bopu pogeka cnobogata Ha [BUXKerbe
n cobuparse ce cé ywTe orpaHuyeHn®' n fofeka BO jaBHaTa AMckycuja u gebarta

368 Boyman npomus O6eduHemomo Kpascmso [Bowman v. the United Kingdom], npecysa op 19 despyapu 1998, 6p.
24839/94,5 42

369 3a 3arpuxeHocTa Bo flo/icka OKOMY AOMWHALMjaTa Ha aKTyeaHUOT fpeTcefaTen W KOHTpo/iaTa Bp3 Meauymute
npea u3bopute Buan: https:;//www.institutmontaigne.org/en/blog/parliamentary-elections-poland-era-covid-19
JMpetcepatencku u3bopw Bo Moncka Bo epa Ha Kosua-19 [Presidential Elections in Poland, in the Era of Covid-19]%
P.Kpasocku [R. Kravosky], Institute Montaigne, jyHu 18, 2020

370 Naptuja ,JayHu emokpatu v naptuja ,Mycy 3eme* npotus Jletonuja [Partija “Jaunie Demokrati” and Partija “Masu
Zeme” v. Latvia), oanyka 3a fONYWTEHOCT O 29 HOEMBPY 2007, 6p. 10547/07 1 34049/07

37 Buau v fenosuTe 3a uneH 2-Mpor. 4 (Mpaso Ha c10604a Ha ABUXKErbE, BK/TYUYBajK1 FO 1 MPABOTO Aa Ce HaMywWTV v Aa
ce B/ie3e BO COMCTBEHaTa 3eMja) 1 uneHoT 5 (Mpaso Ha cno6oga) Bo oBaa My6auKaLmja 33 HaTaMOWHM COredyBatba

Ha OrpaHNuyBatbaTa Ha /ABMXereTo M cobupareTo W AenoT 33 uneH 11 (MpaBo Ha croboaa Ha 3ApyxyBare U
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oCTaHyBa Aa npeoBiafyBa naHaemwujata KoBupa-19, Tue Tpeba fAa npesemar U
KOHKPETHU MepKm CO Kou Ke ce noTTnkHe cnoboaHata v jasHa aebata npeg usbopwrte,
Taka WTo rnacosute fa bugat croboaHn n 6asmpann Ha nHdopmauun. Toa Moxe
Aa 6apa, Ha npuMep, 1 pacnpeaenba Ha NoBeke NpaBa 3a eMUTYBakbe Y MeANYMCKa
NOKPMEHOCT Ha OMo3unLMjaTa Kora MHaKy, BO MeuyMckaTa MOKpUeHOCT JOMUHMPaaT
OHWe KOW Ce Beke Ha BAACT.

Ko 6o HoBM MeTOAM Ha rnacare Tpeba fa OugaT BHUMATENHO NAAHWPaHK
1 BOBEAEHMW BO COMMACHOCT CO AOMALIHOTO MPaBo JOBOMHO BpeMe npes usbopure,
Taka WTo Ha NyfeTo Aa He UM OKAE YCKpaTeHO MPaBOTO Ha [/1aC MOPaAW NpakTUYHU
npalara KoM MpoM3/ieryBaat of CMpOBeAYBarETO Ha HOBMOT CUCTEM. [nacauute
ncTo Taka Tpeba ja CTaHaT CBECHM 3a T0A Kako TOYHO fja Ce PErUCTpMUpaaT BO CUCTEMOT
1 KaKo fa ro KOpUCTaT HOBMOT CUCTEM Ha racakbe.¥’2 Makap WTo ApxasuTe He Tpeba
Aa bupat ob6Bp3aHy fa BoBeAaT cucTeM 3a Aa ce obesbean feka nzbopute Moxar Aa
Ce O/pXaT 3a Bpeme Ha naHjemuja, fOKOAKY TMe u3bepar Toa Aa ro Hampagat, Toa
Tpeba fa buje CTOpPEHO Ha HauMH KOj ro MOYKTYBA NPABOTO Ha I1ac Ha CUTE; BO OBaa
CMUCAA, MOCTOEHETO HA OPraHM3auWCKU NPeukn U AOMOSHWUTENHUTE TPOLWOLM He
MOXaT /ja ONpaBfaaT Kakeo OW/10 OTpaHNUYBakbe Ha [1acauknTe npaga.’’

XKanbeHnu HasoOu wmo ce odHecysaam Ha usbopume no yseHosume 8 u 14

Tpeba na ce HanmomeHe M faeka anbeHUTe HABOAM WTO Ce OAHECYBaaT Ha
n3bopuTe mMoxat ga 6uaaT UCTakHaTU W MO ApyruTe uneHoBW of KoHBeHLUMjaTa v
AeKa TakBUTe XanbeHn HaBOAM Ce MPUMEHYBAaT BO OAHOC Ha efleH MOWMpPOK CreKkTap
Ha M300pK 3a pa3NnKa 04 OHME BHATPE BO paMKMUTE Ha OMCEroT Ha ujeH 3- MpoTl,
BKJIyUyBajKU 1 1 pervioHasHu1Te 1 1okanHute n3bopu. Ha npumep, CyaoT npeTxoaHo

MaHubecTalmja) 3a noBeke AUCKYCHja 3a OrpaHMUyBarbaTa Ha cobuparseTo.

372 Buau Mapmuja ,JayHu Jemokpamu“ u napmuja ,Mycy 3eme* npomus JlemoHuja [Partija “Jaunie Demokrati”
and Partija “Masu Zeme” v. Latvia], opnyKa 3a AONYWTEHOCT Of 29 HOEMBPM 2007, 6p. 10547/07 U 34049/07, BUAM
ja W KOHCTaTayujaTa Ha MOJCKMOT YCTaBeH CyA Aeka HOBMOT u360peH 3aKoH AOHeceH mpej naHaemujata 6un
npoTuBycTaBeH, buaejiu Toj ke ja TpaHchopmmpa Moackata nowTa Bo u3bopHo Teno 6e3 rapaHuuja Aeka rnacosute
ke 6upat epekTuBHO M36pojaHu, na He 61UNO jacHO Kako rpafaHuTe Ke MOXaT fAa ro CTaBaT /1acaukoTo JMBYE BO
NOWTEHCKMTE KYTUW W HEMaNo Npolefypa Bo cayyaj racosute aa 6une usrybenu: https://www.institutmontaigne.
org/en/blog/parliamentary-elections-poland-era-covid-19 ,MpeTceaatenckn n3bopu so Moncka Bo epa Ha KoBuA-19
[Presidential Elections in Poland, in the Era of Covid-19]“ P.KpaBocku [R. Kravosky], Institute Montaigne, jyHu 18, 2020

373 Buawn Pusa u dpyeu npomus Byzapuja [Riza and Others v. Bulgaria], npecyaa of 13 OKTOMBpU 2015, 6p. 48555/10 1
48377/10 Kaje WTO v NoKpaj GaKToT Aeka OpraHu3vpameTo Ha HOBM U3b0pK BO Apyra CyBepeHa ApxaBa b1 Moxeno
Aa NpeAu3BMKa BAXHM AWNAOMATCKIM AU OPTaHU3aUMCKU NPeYKn 1 Aa noeeye co cebe AONOAHNUTENHN TPOLOLM,

NpomnycToT Aa Ce HaNpaBu TOa Cenak NpeTCTaByBa NpeKpLlyBatbe Ha UneH3- Mpor.1.
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MMa KOHCTaTMPaHO BMeLlyBatbe BO Y/IeHOT 8 KOora raacauykute mecta He um bune
AOCTanHM Ha ANLATa BO MHBAAMACKU KOAWMUKU U HUM He UM 610 OBO3MOXEHO
A3 TV 3eMaT racaukuTe MBUMHA HAABOP.¥* YNeHOT 14 MOXe MUCTO Taka Aa buge
[OBE/IEH BO Mpallake BO BPCKA CO YIEHOT 8 UM YieH 3- TpOT.1 KOra HaCeNEHUETO
CO OnpejeneH CTaTyc € JINWEHO O/ HErOBOTO NMPaBO Ha rnac. Mopaan Toa, APXasuTe
Tpeba Aa npe3emart KOHKPeTHW afMUHWUCTPATUBHU MEPKM 33 A rapaHTMpaat Aeka
Koj 6uN0 CcUCTem Ha rnacakbe BOBeAeH 33 BpeMe Ha MaHAemujaTa e npuaarofeH Ha
OHUe Kou ce 0cobeHo BynHepabuaHu Ha KoBMA-19, Taka WTO A3 MOXAT Aa NPOAO/MKAT
[a 0CTaHaT 3aCO/HETU [JOMA W KOra OrpaH1UyBakaTa Ha [BUXEHETO Ce OTCTPaHEeTH
33 0CTaHaTuTe. BOBEAYBAHETO HAa ENEKTPOHCKO I/1acakbe MOXe 1CTO Taka fja MoOMOorHe
BO TOj nornea.’”»

374 Moska npomus Mosacka [Métka v. Poland], oanyka 3a fonywTeHOCT 04 11 anpua 2006, 6p. 56550/00
375 Buan https://rm.coe.int/election-and-covid-19/16809e20fe ,M360opute u Koeua-19 [Elections and Covid-19]%

Mpenopaku Ha CoseToT Ha EBpona, 29 MapT 2020.
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10. YneH 2 op MpoTokonoT 6p.
1-MpaBo Ha o6pa3oBaHue

Kako WTHa peakuuja Ha naHaemujaTa KoBua-19, Ap>xasute ¢puanuky rn 3ateopuja
YUMAMWTATA, YHUBEP3UTETUTE U UHCTUTYLMKTE 33 06yKa M Npe3eaoa Mepku BO Hacoka
Ha Toa aa ce obmaat aa mcnopayaat obpasoBaHMe Ha fgasneynHa. VMHoBaTuBHaTa
ynoTtpeba Ha TeEXHOI0TMjaTa 04 CTPaHa Ha ApXaBuUTe MOMOrHa, 6apemM BO HeKOja Mepa,
fla Ce 3aWTUTW NPaBoToO Ha 06pa30BaHMe HA MHOTY CTYAEHTW, HO OBO3MOXM MOMasIKy
edekTBeH npucTan 40 06pa3oBaHMETO 3a OHME HAa KoM He MM bele gocTanHa
noTpebHaTa AUrMTaaHa UHPPACTYKTYpa MM KOM HEMAA TEXHWUUKW BEWTUHU.

[ypw n Toraw kora fewe Ha pacnonarare notpebHaTa TeXHOAOIMja, NpUCTanoT
A0 obpa3zoBaHue belle OrpaHUUEH Ha APYrM HauMHW. Ha NpuMep, HEeKOU CTyAeHTH
MCKyCUja HamanyBakbe UM 3acToj BO 06e30esyBarbeTo Ha HacTaBa M/uau 3ajaum
3a yyerbe JOMa M fo6MBaa MUHMMA/IEH NOBpaTeH OAroBOp Ha paboTaTa Koja Tue ja
3aBpluiune, foaeka 6ea orpaHMUYeHN HenocpeaHUTe MHTEPAKLMM CO HACTABHULMUTE W
COYYEeHULMTE UK HWUB BOOMLITO M Hemale. paBoTo Ha 06pa3oBaHme e 3alTUTEHO
CO UN1eHOT 2 o4 MpoTokoaoT 6p.1 (uneH 2- MpoT.1). MPBMOT CTaB 04 NeH 2- MPOT.1 macK:

»HUKoMy He cmee 0a My ce yckpamu npasomo Ha 06pa3osaHue.”
a. Oncer Ha uneHoT 2 oA MpoTtokonoTt 6p. 1

MpaeoTo Ha 06pa3oBaHMe VM 0BO3MOXYBA Ha NOEAMHLIMTE NPABO HA edeKTUBEH
npucran 4o 06pa3oBHUTE MHCTUTYLMM KOMLITO Beke NOCTOjaT.’¢ Toa He MM HaNoXyBa
Ha APXaBUTE A BOCMOCTaBAT HOBM WMHCTUTYUWUMW, Aa CO34a[AT CUCTEM HA jaBHO
o6pasoBaHune v farv cybBeHLUMOHMPAAT NPUBATHUTE YUMAULWITA,” HO JpXKaBUTE He
CMeaT fa ro yckpaTaT npaBoTo Ha 00pa3oBaHue BO 00Pa30BHNUTE UHCTUTYLMM 33 KOW
TUe OfIyune 1a TV OCHOBAAT MM ia UM U3AaaaT ofobperme 3a paboTa.YneH 2-MpoT.
Ce O/iHeCyBa Ha OCHOBHOTO, CPeAHOTO M BUCOKOTO 06pa3oBaHue, cneymnjanmsmnparute
KypCeBW 1 cTpydHnTe 006yKM, 8 Taka WTO OZ OBA NPABO KOPWUCT MMAAT M BO3PACHWTE,

376 WaxuH npomus Typyuja [Sahin v. Turkey], npecysa Ha l01€MUOT CYACKM COBET 04 20 OKTOMBPU 2011, 6p. 13279/05 §§ 136-
137; Beseucku nuHesucmuyku cayuaj [Belgian Linguistic Case], npecyna o 23 jyav 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63,1994/63 1 2126/64, §5 3-4

377 Beneucku AuHeBUCMUYKU Cayuaj [Belgian Linguistic Case], npecyaa oa 23 jynn 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63,1994/63 v 2126/64

378 Cynak npomus Typyuja [Sulak v. Turkey], oAnyka 3a AONyWTEHOCT 04 17 jaHyapu 1996, 6p. 24515/94; Kunap npomus
Typyuja [Cyprus v. Turkey], npecysa Ha fonemMnoT CyAcKM COBET OA 10 Maj 2001, 6p. 25781/94, § 278; Jlejaa LaxuH
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Kako v feuata.’’® [lp)aBaTta e OArOBOPHA 3a jaBHUTE U MPUBATHUTE yunanwTa®® n
Taa He MOXe [a v fenernpa HejasuHmuTe 06BPCKM Ha NPUBATHUTE UHCTUTYLIUW WAN
noeAuHUMTE 3a Ja ro rapaHTMpa NpaBoTo Ha obpasoBaHue. UCTO Taka, ApXaBuTe
“MaaT v 00BpCKa A v 3aLWTUTAT yYEHULUTE 04 MANTPETUPatbe, Kako BO APXKaBHWTE,
Taka v BO NMpUBATHUTE yunanwTa.®

6. lo3BoNIEHM BMellyBaka BO NMpPaBOTO Ha 06pasoBaHue

UseH 2- MpOT.1 He COAPXMN UCLPMEH CMWUCOK Ha MPUYMHK 3apaayu KOW MPaBOTO
Ha obpa3oBaHue Moxe Aa buge orpaHuueHo. OBa Npago e, cemak, ancoayTHo. Mo
camarta cBoja npupoga Toa 6apa ypeayBatbe Of CTpaHa Ha ip)kaBaTa3®2 1 Toa MoXe fa
buae orpaHMyeHo Npeky UMNANLUTHO NpudaTeHnTe orpaHudyBarba. Ho, kon 61ao
orpaHuuyBarba Tpeba ga 6uaat npeaBuAAMBY 33 OHME KOM Ce 3acerHaTu, Aa caeaart
oapefieHa NerutMHa Uea u Tpeba fa MocTouM pasyMeH OfHOC Ha Cpa3MepHOCT
(nponopuuroHanHocT) nomery ynotpebeHnTe CpeacTea v LieaTa Koja ce caka aa buge
nocTuUrHaTa.®

JleeumuMHa yen

CynoT npudatv feka 3awWTuTaTa Ha 34paBjeTo Ha Aeuata M HacTaBHULMTe
Ha yYMauwTe Of LIMPEHETO Ha 3apa3Ha 60/ecT e JerTUMHA Len 3a ymewTo
0CTBapyBatbe NpaBoToO Ha 0bpa3oBaHne Moxe fa buge orpaHnyeHo.?* OTTyKa, MOXe
Aa ce CMeTa fieka LieJIoCHOTO 3aTBOpatbe Ha 06pa3oBHUTE UHCTUTYLMM CO Lies fa ce
3alWTuUTaT BpaboTeHNTE M yUeHULUTE, OAHOCHO CTYAEHTUTE U [ Ce CMPeyUn WHNpereTo
Ha KoBMA-19 e BOAEHO Of erMTUMHaTA e/ 33 3alTWTa Ha 34paBjeTo.

npomus Typyuja [Leyla Sahin v. Turkey], npecyaa Ha [0N1eMM1OT CYACKW COBET OA 10 HOEMBPY 2005, 6p. 44774/98 , § 141

379 Benjo Beses npomus Byzapuja [Velyo Velev v. Bulgaria], npecyaa oa 27 maj 2014, 6p.16032/07

380 KjendceH, Byck MadceH u MedepceH npomus Jarcka [Kjeldsen, Busk Madsen and Pedersen v. Denmark], npecypa oa 7
AeKkemMBpu 1976, 6p. 5095/71, 5920/72 1 5926/72

381 O’ Kugu npomus Upcka [O’Keeffe v. Ireland], npecyaa Ha foNemMunoT CyACKu COBET OA 28 jaHyapu 2014, 6p. 35810/09, §§
144-152

382 Beneucku AuHeBUCMUYKU CAyydj [Belgian Linguistic Case], npecyna o4 23 jyau 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63,1994/63 v 2126/64, § 5; [ondep npomus O6eduHemomo Kpancmao [Golder v. the United Kingdom], npecyaa oA
21 despyapu 1975, 6p. 4451/70, § 38; ®ajed npomus O6eduHemomo Kpasncmso [Fayed v. the United Kingdom], npecyaa
04 21 centemBpu 1994, 6p. 17101/90, § 65

383 Jlejna Waxun npomus Typyuja [Leyla Sahin v. Turkey], npecyaa Ha foneMWUOT CyACKM COBET OA 10 HOEMBpY 2005, 6p.

44774/98
384 Memauka npomus pyuja [Memlika v. Greece], npecyaa of 6 OKTOMBpU 2015, 6p. 37991/12
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lponopyuoHasnHocm

Couen face 0be3beam NponopLroHaHOCT MoMefy 3alUTHTaTa Ha 34PaBjeTo U MepKuTe
BOBe/IeH 33 1 Ce OCTBApW 0Baa Lie/1, 0y BAacTuTe ce 6apa ja nocTanyBaar coBecHo 1 6p30
3a [la 0CUrypaar fieka MepKuTe Kou ce 0Co6eHO pecTpUKTUBHY 1 Telwku (Kako Ha npumep,
CrpedyBakbe Ha ydeHuuWUTe fa AoafaaT Ha yumauiTe) ce NPUMEHYBAAT CaMO OHOJKY
BpeMe KOJIKY LWITO e Toa CTPOro noTpebHo Aa ce MOCTUTHe nocakyBaHaTa uea. Mepkute
Tpeba fa 6uAaT NoB/eUEHN BefHAL WTOM Ke npecTaHaT Aa ce NpyMMeHyBaaT OCHOBUTE
33 HMBHOTO BOBeAyBarbe.3® Mopaan Toa, Ap>xaBuTe Tpeba oabamncky fa ro Hab/byayBaat
PU3MKOT O/} 3apa3yBatbe Co KoBMA-19 koj 61 HacTaHa  3a AelaTa 1 3a BpaboTeHWUTe OKO/IKY
yumamwTaTa noBTOpHO 61 ce OTBOpWAE, CO Liea Aa OUAAT CUTYpHU AeKa yumauiTaTa ke ce
OTBOpAT NOBTOPHO BeAHALL WTOM Toa Ke MoXe Aa buae HanpaseHo Ha 6e36eaeH HaunH.
Kako WTo onafa CcTeneHoT Ha pu3uK, Taka ApxxasuTe Tpeba Aa MCnuTaaT Aaan Moxart fa
6uaaT BOBEAEHW ApYTW, MOMasIKy PECTPUKTUBHU METOAM Ha 3alTUTA Ha 3/paBjeTo Ha
YUEHMLIMTE W HACTABHULWTE, KaKO LWITO € Ha NpUMEp, OCMUC/YBatbe Ha HOBU MEPKK Ha
COLLVIjaﬂHO AOVNCTPpaHUMPpakbe BO YYUTHUUNTE UAU, NaK, BOBEAYBAHE Ha MPOMEHIUBO
Bpakatbe BO yUMAMITATa, KaZe WTO MO/0BMHA 04 YUeHULMTE BO MapaieskaTa odaTt Ha
YUNANWTE HAU3MEHWNYHO, BO Pa3INuHM JEHOBMU.

MpaBoTo Ha 06pa3oBaHue e NepuenupaHo of cTpaHa Ha Cy[OoT Kako HeonxoAHO
noTpebHO 3a yHanpeayBarbe Ha UOBEKOBWTE MPaBa, a Kakeu OW/I0 OrpaHMuyBarba
Ha OBa NPaBO He CMearT fia ro yckpaTtaT Toa NpaBo A0 TOj CTeneH WTo Ke ja ociabHat
camarta Heroea CywTuHa W Ke T0 AUWAT Of HErosaTta Ae/NOTBOPHOCT.3® Opnykute
Ha ApXaBWTe fa rv 3aTBopat 06pa3oBHUTE MHCTUTYLWM U A BOBEAAT CUCTEMMU 33
yderbe Ha fasednHa Moxea Aa MOMOrHaT Aa Ce 3alWTUTK NpaBoTo Ha 06pas3oBaHue
Ha MHOTyMWHA BO HajroseMa Mepa BO KOja e T0a MOXHO BO YC/I0BM Ha NaHAeMuja.
MefyToa, NOTNMPALETO Ha AUTUTASHUTE PelleHUja Co Lies OBME MepKM Aia Ce CpoBearT
Ha Ae/I0TBOPEH HAUMH 3Hauelle ieka NPaBoTo Ha 06pa3oBaHue He belle rapaHTMpaHO
NCTO TONKY epeKTUBHO 3a OHMe 6e3 mpuctan Ao AUrMTanHa WHPpacTpykTypa, Koja
Gewe noTpebHa 3a NPOMMUCHO fa CE MMa M0/13a Of] YUEHETO Ha Aa/IeunHa.

385 Buan Memauka npomus Ipyuja [Memlika v. Greece], npecyaa of 6 oKTOMBpU 2015, 6p. 37991/12 KaAe WTO yUnauLWTeTO
3a Koe CTaHyBa/no 360p cnpeunno Aeuata ko 6uae NOrpewHo AMjarHOCTULMPAHN Kako NIeNpO3HM a Ce BpaTaT Ha
yunnuwre. CyaoT KOHCTAaTUPan Aeka yumauwTeTo MMano NernTuMHa uen Aa ce obuae Aa ro 3alWTUTK 34pasjeto Ha
[lelata v HacTaBHULMTE O/ WNPekse Ha 3apa3aTa. Cenak, 0ANararbeTo Ha NOBTOPHMOT NPUEM Ha AeLaTa Ha yunauwTe
(oTkako 610 oTKpUEHO Aeka AnjarHosata 6una norpeiwHa) 4OBENO 4O NOBPEAA Ha ueH 2- MpoT.l, buaejku Mepkara
He 6una NpoNOpUMOHANHA HA LieaTa Koja ce MMana NpeaBuA 1 HaANeXHUTE BAACTU He MoCTanyBane COBECHO WK
eKCneanTUBHO.

386 Jlejna Waxun npomus Typyuja [Leyla Sahin v. Turkey], npecyaa Ha [o1eMWUOT CYACKW COBET OA 10 HOEMBPYU 2005, 6p.

44774/98, 5154
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Kora y4eHWUKOT nav CTyLeHTOT HEMA NpWUCTan A0 KOMMYTEP WU A0 UHTEPHET
BpCKa koja My e noTpebHa 3a [1a Ce BK/IyYM BO CUCTEMMUTE 33 Yuetbe Ha AaNeunHa nam
Hemy My HefocTacyBa noTpebHaTta MHGOpPMaTHUKa MMCMEHOCT 3a A1 3eME YUEeCTBO BO
TWe CUCTEMU, TOA MY FO YCKpaTyBa HErOBOTO NPaBo Ha 06pa3oBaHmMe A0 TOj CTeneH WTo
NpaBoOTO € /INWEHO O HeroaTa epeKTUBHOCT UAKM CyWTHHA. Mo3nLUMjaTa € CIMYHA
W BO 0AHOC Ha obpa3oBaHMeTo Koe He e 06e3befeHo Ha ja3uKoT WTO ro roBOpPM
neteTo’®” n apxasute Tpeba Aa cornedaat ganu Tve mMoxat ga obesbenat pecypcu
33 [1a M MOMOTHAT Ha OHWE KOW MHaKY He MOXaT ja My MpuUcTanaT Ha CUCTEMOT Ha
obpa3oBaHue WTo TMe ro obe3beaysaar 3a e 0To HaceneHme 388

JAuckpumuHayuja u nosp3axHocm nomeéy Ys1eHom 14 u yieHom 2 0d lipomokosiom 6p.1

LnpokopacnpoCTpaHeToTo NOTAMPAKE BP3 AUTUTANHUTE PELUEHNja Ha AaNeYnHA
MOXE€ MCTO TaKa [a NOKPEHE W Mpalarba Nno YNeHOT 14 3aeAH0 CO Y/ieH 2- TpoT.l.
YHUBEP3a/HOCTa U HeaUCKpUMMHAUMjaTa ce YyHAAMEHTANHU MPUHUMNKU MpU
Of/1y4yBaHETO AN [APXABUTE TV CMPOBENE HWMBHUTE LOXKHOCTU COMIACHO Y/EH
2- Mport.1. O6pa3oBaHueTo Tpeba Aa buge MHKAY3UBHO, a BO OAHOC HA ydeHUUUTE U
CTYAEHTWTE CO NOMPeYeHOCTH, APXaBUTe MMaaT 00BpCKa Ja HaMpaBaT HEOMXOAHM U
COO/BETHM NPUNArofyBarba BO HAUMHOT Ha KOj ce ncnopavysa obpa3oBaHuMeTo 1 aa
rM Kopurmpaart ¢akTUuknTe HeeHAKBOCTU KOWM Ce HEoMpaBAaHW M CO CaMOTO TOQ,
npeTcTaByBaaT ANCKpPUMMHALKja. 3 CoBeToT Ha EBpona NoTBpAM Aeka e BepojaTHO
AeKa UCKAy4yuTeNHWTe MEepKW Kou ce npe3emaar feHec BO pamkuTe Ha bopbata
MPOTMB LMPEHETO HA BUPYCOT Ke MOKPEeHaT mpalaka BO OAHOC HA HUBHWTE
MOXHW [UCKPUMUHATOPCKM MOCAeanun.3 EqeH of rnasHuTe npegussnun bewe

387 Beneucku AuHeBUCMUYKU cAyyaj [Belgian Linguistic Case], npecyaa o4 23 jynv 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63,1994/63 v 2126/64

388 BupeTe ro NMCMOTO HanuwaHo oA ,MpoekToT 3a Aobpo npaso“ [Good Law Project] 4o [lpXaBHMOT cekpetap 3a
o6pasosaHue 8o ObeanHeTOTO KpancTeo, BO Koe GWUA UCTaKHAT OBOj apryMeHT. [IpXKaBHWOT CekpeTap CleACTBEHO
Ha TOA COOMWTWA AeKa Ha OAPEAEHN rPyNu Aeua oA paHauBK Kateropuu Tpeba Aa um buge faaeH becnaateH nan
TON MW TabneT, 1 MpexHa MoBp3aHOCT co 4G 3a [a NpucTanar Ao OHAajH yuewe: https://www.dropbox.com/
s/2gscecp99josicz/GLPtoGavinWilliamson.pdf?dl=0 ,KopoHa BupycoT u npucranot go obpasosaHue [Coronavirus
and Access to Education]®, NMucmo oa ,MpoekToT 3a A06po npaBo* Ao [ipXaBHMOT cekpetap 3a o6pa3oBaHue Ha
ObeanHeToTo Kpancteo, 9 anpua 2020.

389 Yam npomus Typyuja [Gam v. Turkey], npecyaa of 23 ¢espyapw 2016, 6p. 51500/08, § 64; CaHaucoj npomus Typyuja
[Sanlisoy v. Turkey], oanyka 3a fONYWTEHOCT 04 8 HOEMBPU 2016, 6p. 77023/12, § 59

390 Buau https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1d91 ,,MounTyBarse
Ha leMOKpaTujaTa, BAa/IeerbeTo Ha NpaBOTO M YOBEKOBMTE NPaBa BO PaMKNTE Ha CaHWTapHaTa kpu3a co KOBW/A-19: anaTka
3a fipxasuTe-unerky [Respect for democracy, rule of law and human rights in the framework of the COVID-19 sanitary crisis: a

toolkit for member states|“ iHdopmaTVBHYM AOKyMeHTU Ha COBETOT Ha EBpona, 7 anpua 2020
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npawarbeto 3a 06e3beyBarbe Ha BKAYYeHOCT (MHK/Y3Wja) M efHAKOB npwcTan Ao
KBAJIMTETHU MOXHOCTM 3a yYere Ha AaneynHa.’

Kora 06pa3oBaHMeTO NPeTeXHO Ce MCnopadyBa Npeky AuUrnTanHute naatdopmu,
BEpOjaTHO e Jieka Toa Ke MMa AUCKPUMMHATOPCKM edeKT Ha MpaBoTO Ha MpucTan Ao
00pa3oBaHMe Ha OHME JnLa CO HEeMOBOAHO COLUMjaIHO-EKOHOMCKO MOTEKA0 M Ha
MuaTta Kou XueeaTt BO pypasHU MM NpeHaceneHn nogpadja. MoeepojatHo e aeka
yyeHWULUTe N CTYAEHTUTE KOW Ce BO COLMjaIHO HernoBO/MHA Mosoxba >XUBeaT BO
[OMaKMHCTBO KOe HemMa MOTOAHM YC/I0BM 33 yUuerbe A0Ma,??? 3a Koe Ce UMHM MOMaNKy
BEepOjaTHO Aeka ke MMa NpucTan 40 TeXHOM0rMja, Kako N1anTony 1 Kafie € MOXHO efieH
€1eKTPOHCKW ypes Aa Ce CNoAeyBa NoMefy CUTE YUNEHOBM HA CEMEjCTBOTO. MOXHO €
TWe Aa Hemaat npuctan go wupokonojaceH (broadband) nHtepHet co 3agosoanTeHa
Op3vHa uau BOOMWTO A0 KakBa b6wao wWupokonojacHa Bpcka. Osme npobnemu ce
0c00eHO aKyTHU BO PerMoHOT Ha 3anajeH baskaH, kajie WTo yueHUUnUTe U CTYAeHTUTe
MMaaT NnoMan npucrtan o AanTonu U MHTEPHET MOBP3aHOCT CO rosema 6p3uHa, 3a
pas/vka OA HUBHUTE BPCHUUWM BO EY.>® OCBEH TO3, HAaCTAaBHULUTE, YYEHWULUTE,
CTYLEHTUTE Y POAUTENNTE KOW HUB I NOAAPXYBAAT CO YUEHETO O/ ,OMa MOXE Aa T
HemMaaT noTpebHuTe MHGOPMATUUKM BEWTHHU 33 Aa Ce BKAYYaT BO OHAAjH KypceBuTe
33 yuerbe, iypy v Toraw kora ce o6e3bepeHu co onpema.3

391 Budu https://data.consilium.europa.eu/doc/document/ST-8610-2020-INIT/en/pdf ,3akaydoyu Ha Cosemom 3a
cnpomuscmasysarse Ha kpuzama KOBU/-19 8o 06pazosaquemo u o6ykama [Council conclusions on countering the
COVID-19 crisis in education and training]“, 3akayuyoyu Ha Cosemom Ha EBponckama yHuja, 16 jyHu 2020

392 Buamn https://data.consilium.europa.eu/doc/document/ST-8610-2020-INIT/en/pdf ,3aknyyoun Ha CoeToT 3a
CnpoTMBCTaByBakbe Ha kpusata KOBW/-19 Bo obpa3osaHueTo u obykata [Council conclusions on countering the
COVID-19 crisis in education and training]®, 3aknyuouu Ha CoBeToT Ha EBponckaTa yHuja, 16 jyHn 2020

393 Buaw http://documentsiworldbank.org/curated/en/590751590682058272/pdf/ The-Economic-and-Social-Impact-of-COVID-19-
Education.pdf ,,EkoHOMCKO 1 coumjanto BavjaHue Ha KOBW/-19 [The Economic and Social Impact of COVID-19]* M3sewuTaj Ha
CBetckaTa 6aHKa, Npo/IeT 2020, BO KOj C& KOHCTAaTWPa Aeka BO NPOCeK BO 3anafHWOT BankaH okony 60% 04 AOMakUHCTBaTa
1IMaat e/Baj J0BO/IHA MHTEPHET MOBP3aHOCT (AeduHMpaHa Kako 10 mbps W NOBMCOKa) 3a Aa M NOAAPXAT Gaparbara 3a
OH/ajH yuetbe. 10 mbps e MOHKUCKO O CTaHAapAuTe npudatnem Bo EY (30 mbps), ako ce ynotpe6ysa penepor Ha EY, a nosekeTo
[IOMaKMHCTBA BO PErvioHOT He Ce OMPeMEHM CO MHTEPHET o ronema 6p3nHa. OKosy 22% Of CTyAeHTUTe BO 3anadeH bankaH
jaBune aeka Aoma MMaat cnab MHTEPHET NPUCTan WAW Aeka HeMaaT VHTEPHET NPUCTar, CopeAeHO o 1% BO 27 APXaBu-
uneHKu Ha EY. MpoceuHo eHO OA AeceT A0MaKMHCTBA CO CTyAEHTU BO 3anajeH basikaH He nocefysa KomnjyTep, AoAeka BO
AnbaHwja oBaa 6pojka ce uckadysa Ha 28%.

394 Buan  https://ec.europa.eu/digital-single-market/en/news/survey-schools-ict-education ,WcTpaxysarwe Ha
yunamwrarta: MHGOPMaTUUKO-KOMYHWUKALMCKUTE TexHosorMu 8o obpasosaHuero [Survey of schools: ICT in
Education]*, M3BewTaj Ha EBponckata KomMucuja, 8 MapT 2020 Kaje WTo 6U0 YTBPAEHO Aeka noseke o4 6 04 10
€BPOMNCKMN CTYAEHTY Ce YUeHMN OZ YUUTEIN KOU TV Pa3BMBAAT HUBHUTE BEWTUHM 33 UHPOPMATUUKO-KOMYHNKALMCKUTE

TEXHO/I0TUW BO HUBHOTO C/10604HO BpeMe.
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[ip>xasuTe Bo 3anageH bankaH ce obuaoa Aa ru HaAMUHAT NpobeMuTe BO 0fHOC
Ha MOBP3aHOCTa CO MHTEPHET MPeKy MpUKaXyBare Ha NPETXOAHO CHUMEHM NIeKLUM
Ha HalUWOHa/NHaTa TeseBU3nja, A0 KOja MMa MPUCTAn MHOTY MOTo/NeM MpOLEHT 04
HaceneHueto. MefyToa, 3a Aa ce ob6e3besat nekUnn Ha TeseBn3nja BO NOTPEOHMOT
obem, TemuTe ko 6ea MOKPUEHW W BpeMeTO 3a nogydyBarbe 6ea 3HauUWUTENHO
CKpaTeHW,3% WTo 3Hauelle ieka NPpaBoOTO Ha NpucTan 4o obpa3oBaHue 3a yueHULuTe
koe ce notnupale Ha TB Oewe nomanky edpekTWBHO 3aWITUTEHO OAOWTO 33 OHUE
YUEHULM KOM UMaa NpucTan Ao notpebHaTa gurnTanHa MHGpacTpyKTypa u BEWTUHN
3a MH$OpMaTHUKaTa TeEXHOOTHja.

NcTo Taka, 3aTBOPaHETO Ha yumauwTata M CTaBu BO HEMOBO/AHA monoxoda
YUEHWNLNTE KOW MMAAT NOTELKOTMM BO YUEHETO U Ha KoM MoXXe fa UM Buae notpedHo
COBETYBatbe W AOMOJHUTE/HA MOAAPWKA BO HMBHOTO Yyuerse 33 KOU MACOBHOTO
npuKaxyBare Ha aekuMm Ha TB Moxebu He COApXKeNno HMKakey NoTpebHMm
pasyMHU Npuaarofysama. [lofeka HemocpefHaTa UHTepakLymnja co HacTaBHULMTE 1
paboTHULMTE 33 MOAAPLIKA € OTPAHUYEH], YYEHULMUTE KOW HE XUBEAT CO POAUTEN
VAW NLLE KOE CE TPYXKM 33 HUB WTO Ke MOXe A3 UM A3Zie NOTNOpPa BO HUBHOTO yuerse
Ha AaneynHa ke 6MAAT WCTO Taka BO HenoBo/sHa nonoxba, CMopefeHo CO OHue
YUEHWLM KOM MMAaT KOPUCT Of HACOKUTE W NOAAPLIKATA HA HEKOj AOMA.

0O68pcka 0a ce Hanpasam pasyMHU npuna200ysdwa

[lpxaBuTte nmaat obBpcka Aa 6upat ,noce6HO BHUMATENHW® 32 BAWjAaHUETO Ha
HUBHMOT 1360p 3a TOa Ha KOj HAUMH fla ce ucnopaya 06pa3oBaHMETo Bp3 MPaBOTO Ha
o6pa3oBaHue Ha HajpaHauBUTE. ¢ Mopaam Toa, ApxasuTe Tpeba aa obpHaT nocebHO
BHVWMaHMe 33 ja 0CUTypaaT Aeka YNeHOBUTE Ha PaHAMBKTE TPYNW Ke NPOAO/IXAT Aa
ro Y>XX1BaaT NpaBoTo Ha 06pa3oBaHuWe 1 a MMAaT eHaKoB NPMCTan A0 eAyKaTUBHM
CpeAcTBa U MaTepujaau Aypy W BO BPEMeE Ha 3aTouyBarbe JOMa. HO, TOa HYXHO He
ce u3efHadyBa CO MO3UTUBHATA AO/MKHOCT A CE HanMpaBaT NpUaarojyBarba CO WTO
Ke ce appecupa KakoB 6W0 AUCKPUMUHATOPCKM edpekT WTo OUA KOHCTaTMpaH.
Pa3nnkaTa BO TPeTMaHOT Hema fAa 6buje cMeTaHa 3a AMCKPUMUMHATOPCKA, ako
Taa GuAe BojeHa of ofpefeHa NervTUMHA uen v buge nponopumoHanHa. Cyaot
npudaTn feka HeAOCTaTOKOT Ha jaBHW cpeacTBa (GOHAOBM) UM Pecypcu Moxe Aa
NpeTcTaByBa erMTUMHA NPUUMHA WTO Ke ro onpasja MponycToT ja ce Hampasat

395 Buaun http://documentsiworldbank.org/curated/en/590751590682058272/pdf/The-Economic-and-Social-Impact-
of-COVID-19-Education.pdf , EkoHOMCKO v counjanHo BanjaHue Ha KOBM/-19 [The Economic and Social Impact of
COVID-19]%, N3BewTaj Ha CBeTckaTa 6aHkKa, Npo/eT 2020

396 EHBep WaxuH npomus Typyuja [Enver Sahin v. Turkey], npecyaa oa 30 jaHyapw 2018, 6p. 23065/12, § 68
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npunaroayearata.” [lypu u Toraw Kora Ke ce YTBPAW AWCKPUMWHALMjA BO
npucranoTt Ao 06pa3oBaHue, Ap>XaBUTe MOPAaT Aa HanpaBaT pasymHM afanTtauum
CaMO BO OHOj CTEMeH BO KOj TME He N HAMETHYBAAT HECPA3MEPEH MW HEOMpaBAaH
TOBap Ha ApxasaTa.’*®

Bo cnyuante kora CynoT uma YTBpPAEHO MOBpefa Ha ujieH 2- TpoT.1 3ae4HO €O
UNeHOT 14, BAACTUTE BO HUTY efleH CTafiMyMm He ce obugene fa rm naeHTMOUKYBaaT
notpebuTe Ha XaNUTENOT UAN AYPU U Aa TU pa3riefaaT nocebHMUTe NpuaaroyBarba
CO Uen fa UCnosiHaT HekakBM nocebHu efykaTWBHU noTpebun.® [pxasute of
3anagHuoT bankaH npesegoa OpojHM Mepku 3a fa ro ybnaxar BO Hekoja mepa
MOXHWOT ANCKPUMUHATOPCKK ePeKT Ha MPEMUHYBAHETO Ha YUetbe Ha AaNedmnHa.*°
TakBMTE MepKU NOKaXyBaaT Aeka Ap>XasuTe My ‘00pHane BHUMaHMe' Ha epeKToT BP3
HajpaHAMBKUTE BO OMWTECTBOTO HAa MepKuTe Kou Ouae BOBeeHM 3a a Ce ucnopaya
obpa3oBaHue Ha AaneunHa. Tue ke Tpeba 1 noHaTamy Aa NpOAO/XAT Aa BOAAT CMeTKa
33 B/IMjaHWETO Koe BP3 By/NHepabuaHUTe 3aeaHMUM O MMA AWTUTANM3aLMjaTa Ha
006pa3oBHUTE CUCTEMM, KOja BEPOjaTHO Ke MPOAO/IKMU U HAZABOP Of KOHTEKCTOT Ha
naHgemujata KoBng-19, Kako v ja npeseMaTt MepKu Co KOu AUrnTaaHoTo obpasoBaHue
Ke ro HampaBaT WHKNY3MBHO, CeKOral Kora € T0a MOXHO O QUHAHCUCKU ©
AAMUHUCTPATMBEH acMeKT.

397 Buan Mek MHmajp npomus O6eduHemomo Kpasncmso [Mcintyre v. the United Kingdom], oanyka 3a gonywTeHocT
04 21 OKTOMBPM 1998, 6p. 29046/95 Kaje WTo $pakToT Aeka Ke 6uAaT KOPUCTEHN jaBHW GOHAOBM U PeCypcy A0BEN 0
3aKNY4OK AeKa HEMHCTANPatbeTO HA INGT BO OCHOBHO YYWAWLITE BO MOA3A Of YUeHWK Koj 6onesyBan oA MyckynHa
AMCTpodUja He NoBAeKyBa NOBPEAA Ha UNEHOT 2 0 MPOTOKONOT 6p. 1, HUTY CAMOCTOJHO HUTY 33€HO CO UNEHOT 14 04
KoHseHuwjaTa

398 Yam npomus Typyuja [Cam v. Turkey], npecyna oA 23 despyapu 2016, 6p. 51500/08, § 64; CaHaucoj npomus Typyuja
[Sanlisoy v. Turkey], oanyKa 3a AoNywWTEHOCT 04 8 HOEMBPY 2016, 6p. 77023/12, § 59

399 Yam npomus Typyuja [Cam v. Turkey], npecyaa oa 23 despyapw 2016, 6p. 51500/08

400 Ha npumep, Bo Penybauka CeepHa MakedoHWja MuHUCTepcTBOTO 3a obpasosaHue copabotysalle co YHULED,
ZJOHATOPW 1 NPWUBATHWN KOMMAHWM 3a Aa TV HAaNPaBK MOXHOCTUTE 33 yUetrbe Ha AaseYnHa WUPOKO AocTanHu: https://
www.worldbank.org/en/topic/edutech/brief/how-countries-are-using-edtech-to-support-remote-learning-during-
the-covid-19-pandemic; ,Kako 3emjute ja KOpUCTaT eayKaTUBHATa TEXHONOTMja 33 Ja NOAAPXKAT yUerbe Ha aNeunHa
3a Bpeme Ha naHaemujata KOBW/-19 [How countries are using edtech to support access to remote learning during
the COVID-19 pandemic]“, Peaume Ha CeeTckata 6aHka. LipHa Topa ja pasriefyBale MOXHOCTa 3a A40roBOp CO
TeNeKOMYHMKaLMCK1Te onepaTtopu 3a Aa o6e3bean HeOrpaHWYEHU MAAHOBK 3a MOAATOLM 3a CTYAEHTWTE 3a KOU e
HajManKy BepojaTHO Aieka MMaar curypeH wupokonojaceH (broadband) npucran; MNoaapuwka 6ewe fafeHa v 3a geuyata
Ha berasuuTe M MWUTpaHTUTE BO LiEHTPUTE 3a NMPUBPEMEHO 3aApXyBarbe BO BOCHa U XepuerouHa: https:/news.
un.org/en/story/2020/04/1060982 ,KOBW/A-19: 04 KOHGANKT A0 NaHAEMMjA, MUTPAHTUTE BO BOCHA ce COOUYBaaT Co
HOB npepn3suk [COVID-19: from conflict to pandemic, migrants in Bosnia face a new challenge]*, United Nations

news, 3 anpun 2020.
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11. YUneH 1 o4 NMpoTokonoT 6p.1
— lpaBo Ha cONCTBEHOCT

Mepkute Ha ,0CTaHyBare oMa“ kou bea npesemeHu co uen fa ce cysbue
wupereTo Ha KoBuA-19 AoBefoa A0 3aTBOpakbe Ha Kadyaurarta, NpoAaBHUUMTE,
pectopaHute, 6aposuTe 1 BM3HUCUTE Hacekade BO MHAYCTpUMjaTa 3a 3abasa, cnopTt
M pekpeaumnja. KynTypHUTe W CMOPTCKMTE HacTaHu 6ea MpekuMHaTV W BO OfpefeH
MOMEHT BO TEKOT Ha NaHAEMMjaTa CaMO NPOAABHULMTE 33 XPaHa, anTeEKUTE, MOWTUTE
n 6aHKWTe OCTaHaa OTBOPEHW.*®' BU3HWMCWTE KOWWTO OCTaHaa OTBOpeHW 6ea wucTo
Taka NpUCUAEHW Aa ro NMPOMEHAT HAYMHOT Ha Koj paboTar. Co Toa bele JoBeeHO BO
npallatbe NpaBOTO Ha COMCTBEHOCT 3aWTUTEHO CO YNeHOT 104 MpoTokoaoT 6p.1(4neH
1- NMpoT.1) o KoHBeHMjaTa. Bo uneH 1- MpoT.1 ce Besn:

,1. Cekoe (pu3uyKko U NPAsHo Auye UMa Npaso Ha MUPHO YXUBAHE HA
cgojom umom. Hukoj Hema da 6ude suweH 00 HE208UOM UMOM OCBeH
80 jageH uHmMepec U nod yc/n08u NpedsudeHu Co 3aKOH U CO onwmume
NPUHYUNU Ha MedyHapoOHOMO Npaso.

2.MlpemxodHumMe 00pedbu He HaBAe2yBaam 80 NpasomMo Ha dpxasama
0a cnposedysa maksu 3aKOHU KOU mad 2u CMema 3d HeonxooHU 3d 0d
ce KOHMpoAupa Kopucmeremo HA CONCMBEHOCMA BO CO2/AACHOCM CO
onwmuom UHmMepec uau 3a 0d ce ocu2ypa naakaremo Ha daHoyume uau
Ha dpyaume npudOHecU UAU Ka3HU.“

33 13 XKaMTEI0T YXKMBA 3alUTUTa Of uneH 1- TIpoT.1, NpBO MOpa Aa Ce YTBPAM AEKA CO
oApefeHa MepKa Ceé MHTEPBEHNPANO BO HETOBOTO CONCTBEHUYKO NPaBo, 0AHOCHO BO
‘YXXNBAHETO HA HEFOBNOT MMOT. BO COTTIAaCHOCT CO HETOBMOT TPAANLIMOHANEH MpUCTan
CO TpUTe NpaBuaa,*** CyaoT NoToa Ke yTBpAM Aa/N BMELLYBAHETO MPETCTaByBa:

i) JnwyBarbe 04 MMOTOT (CONCTBEHOCTA);

i) KoHTposa Bp3ynoTtpebaTa Ha AajeHara ConcTBEHOCT (MMOT); naw

ii)  BMewyBarbe BO OMWITOTO HAYEIO HA NOUUTYBatbe HA MUPHOTO YXKUBathE Ha
MMOTOT (COMCTBEHOCTA).

401 Buan http://www.oecd.org/coronavirus/policy-responses/covid-19-crisis-response-in-south-east-european-economies-
c1aacbsa/,Oarosopute Ha kpu3ata KOBY/I-19 BO eKOHOMUMTE Ha JyronctouHa Espona [covID-19 crisis response in South
East European economies]®, O4roBopv Ha kopoHa Bupycot (KOBWA-19) npeky noantuku 8o OELLZ [OECD], 15 anpua 2020
402 LinopoHe u /loHpom npomus LUsedcka [Sporrong and Lénnroth v. Sweden], npecyaa Ha naeHapHuoT Cya oA 18

AeKeMBpY 1984, 6p. 7151/75 1 7152/75
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He3aBMCHO 0f TOoa Ha KOja Of rOopeHaBeAeHUTe KaTeropum My npunara
BMeELLYBaHETO, 3a a b1ae BO CKAaj CO ueH 1- TIpoT.1, BMELYBarEeTO BO MPaBOTO MOpa
Aa My CIYXW Ha jaBHWOT UHTepec, fa buae BO COTaCHOCT CO YC/10BUTE NpesBUAeHN
BO 3aKOH, KaKo ¥ Aa ce nocturHe dep 1 nponopumnoHaneH 6anaHc nomery npaBoTo
Ha COMCTBEHOCT M jaBHMOT MHTEPEC Ha KOj Toa My Cy>W. lOpHaBa KaTeropusaumja e
3HauajHa buaejku Taa Ke ce 0apasu 1 Bp3 TOA KAaKO Ce CNpoBe/yBa NpoLeHkaTta Ha dep
6anaHcoT M NPONOPLMOHANHOCTA, KOU GaKTOpK Ce 3eMaaT NpeaBus v Kakea TeXMHA
MM Ce JaBa HUM. Ha npumep, nlyBarbe 0f MMOTOT MOB/AEKYBa CO cebe aBTOMAaTCKO
CTBApHO NMPaBO Ha MCMaTa Ha HaOMECTOK,* AofeKa KOHTpo/aTa Ha ynoTpebaTa
Ha COMCTBEHOCTA, MOXe, HO BOOOMUYAEHO He Ha/loXyBa MCMAaTa Ha HAAOMECTOK. 44

a. MUpHO y>KuUBaH€ Ha CONMCTBEHOCTA

KoHLenToT Ha ,,CONCTBEHOCT" & aBTOHOMEH KOHLENT v GpakToT WTo AOMALIHUTE
3aKOHM Ha ApXKaBaTa He Npu3HaBaaT nocebeH MHTepec Kako ,MPaBO“ MAU KaKoO
,COMCTBEHMYKO MPaBO“ HYXHO He CnpeuyBa MHTEPECOT 3a KOj cTaHyBa 36op ga ce
CMETa 33 ,,CONCTBEHOCT" BO CMWUC/A HA 3HAUEHETO Ha useH 1- MpoT.1.4% [lo3sosaTa
(nMueHuaTa) 3a BoAerbe Ha OM3HUC® 1 KAneHTeNaTa Ha NpodecMoHasHa NpakTuKa-
obaTa ce mpuMepu Ha UHTepecn 3a kou 6WNO YTBPAEHO [eka MpeTcTaByBaaT
»COMCTBEHOCT” cnopef yjeH 1- MpoT.1.47

6. Mpupoaa Ha BMeLIYBabETO
lluwysauae 00 concmseHocm

leHepanHo CyAoT Ke ro MCnuTyBa >asnbeHWoT HaBoj 3a /MWYBatbe O UMOTOT
(concTBeHOCTa) caMo Toral Kora UMano AMpeKTHa ekcnponpujaumja Ha MMOTOT Of
CTpaHa Ha Ap>aBaTa, 0AHOCHO KOra CONCTBEHWUKMTE MPaBa Ha XaAUTENOT 3racHane

403 MuHyosa u MuHy npomus Yewkama peny6auka [Pincovd and Pinc v Czech Republic], npecyaa o 5 Hoemspu 2002,
6p. 36548/97; CynoT NCTO Taka Kaxa /ieka M3HOCOT Ha HaOMECTOT Ha LWTeTa Koj 61N foAeneH 3a UMOT Of3eMeH 0f
Apxasata Tpeba Aa buae ,pasymMHO NOBP3aH* CO HeroBata BPeAHOCT BO bpoHjoscku npomus Moscka [Broniowski v.
Poland], npecyna Ha l01€MU1OT CyACKN COBET O 22 jyHu 2004, 6p.31443/96, § 186.

404 Banep npomus LLgedcka [Banér v Sweden], oAnyka 3a JonywTeHOCT 04 9 MapT 1989, 6p. 11763/85

405 Jenan npomus ®paryuja [Depalle v. France], npecyaa Ha [oN1eMIUOT CyACKU COBET 04 29 MapT 2010, 6p.34044/02, § 68,

406 Mezadam.kom CP/l npomus Mosdasuja [Megadat.com SRL v. Moldova], npecyaa 3a npaBuyeH HagomecT — Gpuierbe
Ha MpeAMETOT OAf NNCTATa Ha MPeAMETH 04 17 Maj 2011, 6p. 21151/04, §§ 62-63; bumep C.A. npomus Mosdasuja [Bimer
S.A. v. Moldova], npecyna o 10 jynu 2007, 6p. 15084/03, § 49

407 KoHys-Tap K¢m u Opyau npomus YHeapuja [Kényv-Tdr Kft and Others v. Hungary], npecyaa o4 16 OKTOMBpYU 2018, 6p.
21623/13, §§ 31-32
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Mo CMAa Ha 3aKOHOT.*°% Bo ofpe/ieHN 0KONHOCTU MepKaTa Moxe Aa buja noTepAeHa
M Kako GaKTUUKO NUILYBarbe Of COMCTBEHOCTA, KOra epekToT Ha cepuja MepKu Bp3
COMCTBEHOCTA HA XKAZINTENOT € TOJIKY [Ja/IeKYCEXEH, WTO TUE Ce CBEAYBAAT Ha MEpKU
KOW Ce NPEeTOoNeHn BO eKCMPOnpujaLnja UaM BO YHUIITYBAHE Ha COMCTBEHWUYKUTE
npasa.*»

KoHmpona sp3 ynompe6ama Ha concmseHocma

MepknTe KOW ce MOMajIKy HamafHW OTKOJKY eKCnponpwujaymjata MoxaT Aa
bugat okBanndukysaHu of cTpaHa Ha CynoT Kako ,KOHTposna Bp3 ynotpebarta
Ha concTeeHocTa“ OBOj KoHUeNnT ondaka Lesn cnektap Ha MepKW, BKAydyBajku
r0O U OTNOBWKYBAHETO MAN M3MEHATa HA YCAOBWTE 33 M3[aBarbe [O3BOANM LWITO O
MoroflyBa BOAEHETO Ha BU3HMCUTE,*' cMCTEMUTE 32 KOHTPO/A HA HaeMHUHUTE ©
3aKOHCKMOT NMPEKUH Ha M3BPLIYBAHETO HA PELUEeHMjaTa 32 MOBTOPHO BOCMOCTABYBAHE
Ha BAAEHMETO Ha 3aKynuuTe Kou NpectaHane Aa naakaaT 3akynHuHa.*? Ce cmeTano
M AeKa MepkaTa Koja HajsoXyBa Kojere Ha [0OMTOKOT 3apaseH co bpylenosa co
Len fa ce Cnpeyn WwupereTo Ha 601ecTy Mefy XMBOTHWUTE UCTO Taka NpeTcTaByBasa
,KOHTpO/a Bp3 ynotpebara “*3

TeHepanHo eMewysare

[lOKO/IKY MepKuTe KOW [V 3acerHazne MnpapaTa Ha >ajuTeNoT He MOXaT Aa
6upat okBanMdUKYBaHM KaKo NULIYBare WAM Kako KOHTposia Bp3 ynoTpebata

408 Ha npumep, 3aKoHckaTa oapeAba Koja aBTOMATCcKM U v fana ynotpebata W BAAJiGHMETO HA O3HAYEHMOT UMOT Ha
/Ap>XaBaTa, Co TakBO /1ejCTBO WITO NO/HATa CONCTBEHOCT BP3 3eMjuULITETO i 610 NpeHeceHo Ha Apxasata Bo Ceemume
Maxacmupu npomus fpyuja [Holy Monasteries v.Greece], npecya oA 9 AekeMBpy 1994, 6p. 13092/87 1 13984/88, §§ 60-61

409 Ha npumep, Manamuxanonyaoc npomus fpyuja [Papamichalopoulos v. Greece], npecyaa oA 24 jyHn 1993, 6p. 14556/89,
§§ 44-46, Kajje WTO MOPHapuLaTa ja npesena COMNCTBEHOCTA BP3 3EMjUWTETO Ha XAAWUTENUTE 33 [a BOCMOCTABU
nomopcka 6asa, WTo 3HaUeN0 AeKa XANUTENUTE HE MOXKENEe A3 MY MPUCTANAT Ha HUBHMOT UMOT UK AAa FO NPOAABAAT,
CTaBaaT Moj XunoTeka WM WUCTMOT Aa O MOAApPYBaaT, a Toa MOBAEKAO CO cebe [OBOJHO Cepuo3HUM PaKTUuKM
nocaeanum 3a CyaoT Aa CMeTa Aeka MMOTOT Ha XaauTennte 6Gun ekcnponpupat, ;ypu 1 Bo OTCYCTBO Ha Kakeo 6uno
dopmanHa oanyka 3a ecknponpujauuja.

410 Tpe Tpakmopep 00 npomus LLUgedcka [Tre Traktdrer Aktiebolag v. Sweden], npecyna oa 7 jynv 1989, 6p. 10873/84, § 55

411 Menaxep u Opyau npomus Ascmpuja [Mellacher and Others v. Austria], npecyaa Ha naeHapHWoT CyA 04 19 AeKemBpU
1989, 6p. 10522/83, 11011/84, 1 11070/84, § 44; XymeH-Yancka npomus MMoacka [Hutten-Czapska v. Poland], npecyaa Ha
[ONeMNOT CYACKW COBET OA 19 jyHu 2006, 6p. 35014/97, §§ 54, 160

412 Mmobunujape Cagu npomus Vimanuja [Immobiliare Saffi v. Italy], npecyaa Ha fo1€MUOT CyACKM COBET 04 28 jynn 1999,
6p. 22774/93, § 46

413 CA Buo [lapdeH npomus beszuja [SA Bio d’Ardennes v. Belgium], npecya of 12 HoeMBpu 2019, 6p. 44457/1
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Ha concTBeHocTa CyfoT Ke ucnuTyBa Aann dakTuTe Ha C/1ydajoT moxat ga bugat
TOJIKYBAaHW KaKO BMeELLYyBathe BO FEHEPA/NHOTO HAYE/I0 33 MOYUTYBAHE HA MUPHOTO
YXWBArE Ha COMCTBEHOCTA.** Ha npuMep, KOHTUHYMPAHOTO OHEBO3MOXYBaHe Ha
NpMCTan Ha AMLETO 40 MMOTOT Bp3 KOj Taa edeKTUBHO 13rybuaa cekakea KOHTPOAa,
KaKo M CeKakBa MOXHOCT ja T0 KOPUCTU 1 Aa YXXKMBA BO UMOTOT, NPW WITO Taa OCTaHana
NpaBeH COMCTBEHUK NPETCTaByBaNO0 BMELLYBate BO MUPHOTO YXXMBAHE Ha UMOTOT
(concTBeHocTa). 4"

Kamezopuzayuja Ha Mepkume npe3emeHu Kako 002080p Ha naHdemujama Kosud-19

Bp3 0CHOBA Ha Hauesata HaBefeHW Norope, NOBEPOjaTHO € Aeka NpYBpeMeHunTe
3aTBOpakba MM OrpaHuMUyBarbaTa BO paboTereto Ha BU3HWMCMTE 33 Aa ce crnpeun
wuperweto Ha KoBma-19 Ke 6maat cMmeTaHW 3a KOHTposa Bp3 ynoTpebaTta Ha
concteeHocTa (MM MoXebu 3a TeHepasHO BMeLlyBatbe BO MWUPHOTO YXWBatbe
Ha COMCTBEHOCTA), OTKO/IKY 3a JIMLIYBAkbe Off COMCTBEHOCTA. TaKOB € C/1yuajoT U CO
MepKUTe Mpe3eMeHn co Len NyfeTo fa ce 3aWTUTAT Of eKOHOMCKUTe edekTn Ha
naHgemujaTa, Kako Ha NpuMmep, crpedyBareTo Aa 6uAaT UceNeHn OHMe AnLa Kow
AO/XENE HAEMHUHW WAW, NaK, OBO3MOXYBarheTo Aa OMAAT OAN0XKEHO OTM/AATEHU
[O/ITOBUTE UAN XMMOTEKUTE.4'®

MefyToa, oBaa knacudukauuja b Moxena fa ce NPOMEHM 3aBUCHO Of TeXMHaTa
Ha epekToT Ha orpaHuuyBarata Bp3 6KM3HMCOT, a 0cobeHO 0f BPEMETO BO Koe Tue
ce npumMeHyBaart. [loaeka orpaHuuyBakbaTa Ha 6u3HUcUTe 6Guie BOBeAeHU Kako
NpUBPEMEHN MEPKM CO KOW Ke Ce OArOBOPU Ha BOHPeAHaTa cocTtojba, WTo NoAoNro
TWe MNoCTojaT, TONKY MOBEPOjaTHO € Aeka WUCTUTe Ke NpeAv3BMKaaT 3HauWTe/NHa
WTeTa 3a AeN0BHOTO paboTerbe. [JOKO/KY OrpaHuuyBakbata (AypM M HeHamepHO)
npeansBukane OU3HMCOT fa NponajHe, Kora, Ha nNpumep, 6U3HUCOT Ke rn u3rybm
NPMXOAO0T AW KAMEHTeaTa 10 TOj CTeneH WTO Toj Ke buage npucuieH LesocHo Aa
3aTBOPU, OTpaHWUyBatbaTa MOXaT A 0BEAAT O /INLLIYBaHE Of COMCTBEHOCTA.

414 lJokuk npomus BocHa u Xepye208uHa [Dokic v. Bosnia and Herzegovina], npecysa oA 27 Maj 2010, 6p. 6518/04, §§ 55-56

415 Jlyusudy npomus Typyuja [Loizidou v. Turkey], npecyaa Ha FoneMMUOT CyACKM COBET 04 18 AeKemBpy 1996, 6p. 15318/89,
88 61-64

416 Ha npumep, 3aKOHOAABCTBOTO 33 KOHTPOAA HA HaEMHUHWTE B0 TPETUPAHO Kako ,KOHTPOAA Ha ynotpebata“ Bo

XymeH-Yancka npomus Moscka [Hutten-Czapska v. Poland], npecysa Ha fonemuoT CyAcKu COBET 04 19 jyHu 2006, 6p.
35014/97, § 160 1 AksuauHa npomus Maama [Aquilina v. Malta], npecyaa Ha foneMWUOT CyACKW COBET O 11 AeKEMBPY

2014, 6p.3851/12.
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B. 3aKOHUTOCT

Koe 610 BMelLlyBatbe BO NpaBaTa 3aliTUTEHW CO U/eH 1-TTpOT.1MOpa Aa ro UCMO/THU
bapatbeTo (KpUTEpPMYMOT) 3@ 3aKOHUTOCT.*7 3pa3oT ,Noj YCI0BU MpeABUAEHU CO
3aKOH" 0f} CTaB 1 Ha YjeH 1- MPpOT.1 MOXeE [ja Ce TO/IKYBa Ha MCT HAUMH KaKo 1 13pasoT
»BO COMMACHOCT CO 3aKOH“ BO YAEHOT 8 UAK ,MPONULLIAHO CO 3aKOH“ BO YIEHOBUTE
9,10 1 11 o4 KoHBeHUMjaTa, 33 WTO cTaHa 360p BO AenoBuTe of OBaa nybaunkaumja
MOCBETEHW Ha OBME MpaBa.

r. TecT Ha jaBHNOT UHTepec

BMmewyBareTo BO uneH 1- [poT.1 Moxe Aa buae onpaBAaHO CaMOo ako TOa My CYXK
Ha onpedeneH NernTUMeH jaseH (Mau onwT) MHTepec. MOMMOT ,jaBeH WHTepec” BO
0Baa CMWCAa e ekcTeH3useH. Cy[OT UM [aBa Ha HALUMOHA/NHUTE BNACTM WMPOKA
MaprviHa Ha NPOLEHKA 33 1 OAPEAAT WTO € BO jaBeH MHTEpeC U TOj Ke ro NovmnTyBa
HWBHMOT Cy/} BO OAHOC Ha OBa Mpallarbe, 0CBEH aKO TOj Cy/ OUMTIEAHO HE € Pa3yMHO
BTemesneH.*¢3aToa, Ke ce CMeTa ieKa MepKMTe KaKo LUTO Ce 3aTBOPaHeTo Ha bu3HncnTe
WAN OTPaHUUYBarbaTa Ha NaTyBarbeTO CO LEN fa Cce Crpeyn Npowunpysarbeto Ha
KoBuna-19 v Aa ce 3aWTWUTW 3A4pasjeTo My CyXaT Ha jaBHWOT MHTepec. CIMYHO Ha
TOQ, Ke Ce CMeTa AeKa U MepKuUTe NPe3eMEeHU 3a 3alWTUTA Ha NYFeTO 0ff EKOHOMCKUTE
edeKTV Ha NaHAeMWMjaTa, Kako WTO € CMpeyvyBareTo Aa OMAaAT MceneHun 3akynuyure
KOV fO/KENE 3aKYMHUHM WA, NaK, OBO3MOXYBAHETO Aa OUAE 0410XKEHO NAaKaHEeTo
Ha XMMOTEKUTE My C/1yXKaT Ha jaBHUOT UHTEpeC.*?

427 BucmuHw u MepenjoakuHc npomus Jlemoxuja [Vistins and Perepjolkins v. Latvia], npecysa Ha f0NemMuOT CyACKM
COBET 0/} 25 OKTOMBPU 2012, 6p. 71243/01, § 95; besnaHe Hazu npomus YHeapuja [Béldné Nagy v. Hungary], npecyna Ha
[0NeMMOT CYACKYW COBET O 13 AeKeMBpY 2016, 6p. 53080/13, § 112

418 BenaHe Haeu npomus YHeapuja [Béldné Nagy v. Hungary], npecysa Ha foNeMnoT CyACKW COBET 04 13 AeKeMBPU 2016,
6p. 53080/13,§ 113

419 MpocTopoT (MapriHaTa) Ha MpoLeHKa Koj UM € AafieH Ha AOMALLHWTE OPraHu 3a A3 YTBPAAT LITO € BO jaBeH UHTepec
€ 0C06EHO WIPOK KOra MepKIUTE Ce YCBOEHU BO KOHTEKCT Ha M3MEHET MOAMTUYKI MU EKOHOMCKM pexum (Baskos u
Opyau npomus byaapuja [Valkov and Others v. Bulgaria], npecyaa o4 25 okToMBpu 2011, 6p.2033/04,19125/04,19475/04,
19490/04,19495/04, 19497/04, 24729/04, 171/05 W 2041/05, § 91; Ha NpUMep, BO KOHTEKCT Ha MepKWUTE 3a WTeAerbe
NOTTUKHATK OZ ro/lemaTa ekoHoMcka kpusa Kycaku u Adedu npomus lpyuja [Koufaki and Adedy v. Greece], opnyka 3a

AONYWTEHOCT OA 5 Maj 2013, 6p. 57665/12 and 57657/12, §§ 37 1 39 (BkAy4eHa kako pe3uMe Bo oBaa nybankauuja))
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A. MponopuymoHanHocT
Hadomecmok

MocTon reHepanHo MpaBUAO CMOPed KOe HEMA fla Ce CMETa [eKa /NLIYBAHbEeTO
Ofi COMCTBEHOCTAa MOCTUrHan0 dep GanaHc nomefy yaed 1- MpOTI W jaBHWOT
WHTEPEC, OCBEH aKO HaJOMECTOKOT 61 ‘pasyMHO MOBp3aH’ CO NasapHaTa BpefHOCT
Ha 0f3eMeHMOT MMOT W Toj My OUA ucCnaaTeH Ha AuUeTo BO Yuu npasa 6uo
MHTEPBEHMPAHO.42° KOHTpo/1aTa Bp3 ynoTpebata Ha COMCTBEHOCTa MOXKE, HO Taa Mo
NpaBW/I0 HE HaNOXyBa HaZIOMECTOK, a MPallarbeTO AaaN Taa e onpasjaHa Ke 3aBucH
Of Uena Hu3a Apyrv GaKTopu, 0ff KOW 3a HEKOM Off HWUB Ke cTaHe 360p 1 nogony.
OnCeroT 10 KOj TeHepPaIHOTO BMELLYBAHbe BO MUPHOTO YXMBakbe Ke HAaI0XM UCM1aTa
Ha HaZOMECTOK € MOKOHKPETHO BP3aH 3a KOHTEKCTOT, HO UCTO TakKa Ke 3aBUCK U 0f
(mefy apyroTo) dakTopuTe 3a Kom Ke cTaHe 360p BO MOHATAMOLWHMOT TEKCT.

[lp>xaBuTe Beke MMMNAEMEHTMPAA HM3a GUHAHCMCKM MepKW U WeMMu 3a fa UM
KOMMeH3upaaT Ha 6u3HMCKTe 3a 3arybuTe KOW TWe TV MpeTprea Kako pe3yaTaT Ha
MepKWTe YCBOEHM BO TeKOT Ha MaHAeMujaTa, 04 KOM HEKOW ce MPUMEHYBaaT U BO
KOHTEKCTW 33 KOW € BepojaTHO Aa Ce CMeTaaT 3a KOHTpO/a Bp3 KOPWUCTEHETO Ha
concTeeHocTa.*?' Ho, cenak, MoXaT f[a Mpou3nes3aT HeKoAKy npalarba A0KOAKY
TaKBMOT HAOMECTOK e HeJoBO/IEH 32 /la TO CMpeun 3aTBOpareTo Ha OU3HMCOT, ako
TOj pa3yMHO He e MoBp3aH CO nasapHaTa BpeAHOCT Ha M3rybeHMoT UMOT Uau, nak,
Kora MLUETO UAU BU3HMCOT He T UCMOMHYBAaT KpUTEPUYMUTE 3a fla Ce CMeTaaT 3a
noroAHu aa fobwujat HafoOMeCToK.

KoHmekcmu 8o Kou e npeseMeHa Mepkama
Bo oapedeHu KoHTekcTu, CyAOT UM [AaBa WMPOKA MAapruHa Ha AUCKPELMOHO

OANyUyBatbe Ha ApXaBuTe kou Tpeba Aa rv onpegenat MepkuTe kou Tpeba ga ce
npe3emMar, a KOV Ha Hajie/l0TBOPEH HauuH 61 My ClIy>XKee Ha jJaBHUOT MHTepec. OnwTo

420 MuHyosa u MuHy npomus Yewkama peny6auka [Pincovd and Pinc v. Czech Republic], npecysa oA 5 Hoemspw 2002, 6p.
36548/97
421 Buan https://www.gov.uk/guidance/get-a-discount-with-the-eat-out-to-help-out-scheme ,Jo6uj nonyct co ,Jaau

HaABOP“ 3a Aa ja nomorHew wemata [Get a discount with the Eat Out to Help Out Scheme]* YnatcTeo Ha Bnagata Ha
O6eANHETOTO KPAJICTBO, 15 jyan 2020, UK CyOBEHLUMNOHMPAHETO Ha NAaTUTE Ha BPabOTEHWUTE BO Pa3NNYHI APXKaBH
BKNYYNTENHO W BO BOCHa 1 XepuerosuHa, CeepHa MakefoHuja u Cpbuja 3a nepuodoT anpua-maj: http://www.
oecd.org/coronavirus/policy-responses/covid-19-crisis-response-in-south-east-european-economies-claacbsa/
,OproBopuTe Ha kpusata KOBM/-19 BO eKOHOMWUUTE Ha JyroncToyHa EBpona [COVID-19 crisis response in South East

European economies]*, O4roBopu Ha kopoHa BupycoT (KOBW/-19) npeky noantuku Bo OELJ [OECD], 15 anpun 2020.
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3emMeHo, CyOT HEBOJIHO ja JOBEAYBA BO Mpallakbe OA/NYKaTa Ha ApXKaBaTta [a BOBeAE
MEPKWM CO KOW C€ UHTEPBEHMPA BO NpaBaTa Of Y/ieH 1- MpoT.1, KOra TaKBUTE MEPKM Ce
BOBE/eHW 3a 1a Ce OArOBOPU Ha HeKOja BOHpeAHa cocToj6a**? uau, nak, Kora MepkuTe
Ce YCBOEHW KaKo fieN 04 OA/NYKUTE JOHECEHW HA BUCOKO HUBO 3a EKOHOMMjaTa 1 3a
pacnpespenbata Ha jaBHWTe pecypcn.** Ce npefBUAYBA 1eKa eKOHOMCKMOT epekT Ha
peakumjaTa KoH naHgemmjata Koena-19 ke ondatu u ryberbe Ha paboTHUTE MecTa U
MPUXOAO0T, KAKO M MOXHO ryberbe Ha neH3uu.**4 Toa moxe aa buae nocneamua Ha
3aTBOPakeTO Ha BU3HMUCUTE, WTO, Nak, Ce JO/DKN HA MEPKWTE Ha OrpaHUUyBatbe Ha
ABVKEHETO MW Ha rybereTo Ha paboTHM MecTa BO jaBHMOT CEKTOP, JOKO/IKY buaaTt
CnpoBefeHN MepKMTe Ha LWTeAere. Bp3 0CHOBA Ha MOCTOjHATa CyACKa Npakca, He bu
61n0 BepojaTHO Aeka TakBUTE OANYKM [JOHECEHW Ha BMCOKO HMBO 33 €KOHOMMjaTa
1 3a pacnpegenbata Ha jaBHWUTE pecypcu Ke AOBeAaT [0 UCTaKHYBarbe HA yCneleH
xanbeH HaBoZ cnopep uneH 1- MpoT.13a ryberse Ha NpUxoAoT, 0cobeHo Kora ANLeTo e
oTnywWwTeHo oA paboTa BO COMNACHOCT co opeabuTe 1 yCI0BUTE Off HETOBUOT JOTOBOP.

HenponopuuoHaneH e¢ekm

[ypn n kora npefMeToT Ha OrpaHWuyBaHeTO WM BO MOWMHAKBA cuTyauuja 6w
MPUBAEKON LWMPOKA MaprMHa Ha NpoLeHKa, MepkuTe He Tpeba Aa UM HaMeTHyBaaT
‘NOeAVHEYEH U NPeTepaH TOBAap' Ha 3acerHatute Auua, Uav 4a ‘M3gBojat ojpeneHa
rpyna Bp3 koja Ke 6uae npumMeHeT WTETHUOT U HEMOBOJIEH TPETMaH.*? Ha npumep,
BO Cepwuja npefMeTn Kou ce ofHecyBaa Ha ManTewkute oapenbu 3a KOHTpoaa Ha
3aKkynHuHuTe, CySOT HajAe AeKa pesieBaTHWTE AoMallHK oapeabu bune HeycornaceHu
CO uneH 1- MpoT.1 6KAejkn TMe UM HaMeTHyBale Hecpa3mepeH TOBap Ha NpUBaTHUTE

422 CA Bbuo [lapdeH npomus beszuja [SA Bio d’Ardennes v. Belgium], npecyfa of 12 HoeMBpu 2019, 6p. 44457/11

423 Buan Mamamac u dpyeu npomus [pyuja [Mamatas and Others v. Greece], npecysa oA 21 jynu 2016, 6p.
63066/14,64297/14 v 66106/14, kaae wTo CyaoT 0A6M cepunja xanbu NpoT1B MepPKUTE 3a WTeaete Kov bune BoseaeHn
nocne pUHaHCMCKaTa Kpu3a BO 2007/8 roanHa

424 Buau: http://documentsi.worldbank.org/curated/en/236311590680555002/pdf/The-Economic-and-Social-Impact-
of-COVID-19-Poverty-and-Household-Welfare.pdf ,EkoHoMcku v counjaner edpekt Ha KOBUA-19: CupomawTuja v
6narococToj6a Ha gomakuHcTBaTa [The Economic and Social Impact of COVID-19: Poverty and Household Welfare]“
PefoBeH eKOHOMCKM M3BeWTaj Ha rpynaTa 3a 3anajeH bankaH Ha Ceetcka 6aHka 6p.17, nponer 2020

425 Buaun AcmyHdcoH npomus Mcaand [Asmundsson v. Iceland], npecyaa oA 12 oKTOMBpY 2004, 6p. 60669/00, Kaje WTO
CyaoT yTBpAM NOBPEAA Ha Y/ieH 1- [IPOT.1 33LWTO U3MEHUTE BO 3aKOHOT KOj 1 ypeayBan UHBANNACKMATE NEH3NM 3a Aa T
paspewn GUHAHCUCKNTE NPUTUCOLM BP3 MEH3MCKATa WemMa pe3yaTipane BO T0a Mana rpyna neH3noHepw LesocHo Aa
ro n3rybar HYBHOTO NpaBO Ha MeH3uja. Buaw, ucto v lnopoHe u loHpom npomus LLigedcka [Sporrong and Lénnroth
v. Sweden], npecyna Ha naeHapHuoT Cya oA 18 fAekeMBpy 1984, 6p. 7151/75 v 7152/75 u XeHmpux npomus ®paxyuja
[Hentrich v France], npecysa oA 22 centeMBpu 1994, 6p.13616/88
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COMCTBEHMLM HA UMOT (3aKynogasaunTe).*?* OTTyka, Ce MOCTaByBaaT npallarba Aaau
GMHAHCUCKMOT HAJOMECTOK MW WemMunTe 3a NOAAPLWKa Kou bune BOBEAEHU Kako
OAroBOP Ha eKOHOMCKWTE edekTW Ha naHAemmjaTa Uckaydysane, Ha apbuTpapeH
HauWH, ofpeAeHn OBU3HUCK AW NOeSUHLMY NAK, [N MOXKe f1a Ce CMeTa ieKa Tue
NOTELKO NOroAyBase Hekoja rpyna 3a pa3/simka o4 octaHaTure.*

Tpaewe

Moronema e BepojaTHOCTa fJeka NepMaHeHTHUTe Mepku Ke OupgaT oueHeTu
KaKko HenponopLMOHANHW, 33 Pa3inka 04 NPUBPEMEHUTE MepKU. Bo KOHTEKCT Ha
naHAemMmjaTa TewKo e Aa ce yTBpAM KOKY A0ATO Ke TpaaT MepKUTE MW Aann MepKuTe
Kow 6vne noeneyeHu ke buAaT NOBTOPHO BOBEAEHM KAKO PeakLmja Ha HaTaMoLWHaTa
eKkcnao3nja Ha naHaemujata. Koaky WTo Nojoaro Tpaat MepkuTe, JOTO/KY MOBAXHO
cTaHyBa Aa ce obe3benar 3a40BONMTENHN 3aWTUTHU NPOLEAYPANHM MEXaHU3MU
32 OHME KOW Ce MOANOXKEHN HA MEpKUTE [la MOXaT Aa NPUroBapaat BO Mored Ha
HUBHUTE UHAWNBUAYANHW OKONHOCTY 1 ia DapaaT pa3riefyBatbe Ha NpalarbeTo Aanm
OrpaHuuyBaaTa 0CTaHane HeoNXoAHO NOTPEOHW 1 NPONOPUMOHANHM BO AafeHaTa
cuTyaumja.+*?

426 Kawap npotus ManTa [Cassar v. Malta], npecyaa op 30 jaHyapu 2018, 6p. 50570/13

427 Ha npumep, Bo ObeanHeToTo KpancTeo ce MOjaBuAa 3arpuXkKeHOCT OKOMY WCKAYy4yBakeTo Of Mporpamute 3a
$UHaHCMCKa NOMOLW HA OHWeE AnLa Kou paboTene CaMoCTOjHO U XOHOPAPHO, Ha IMLATa KOV HeoAaMHa ru nsrybune
HUBHUTE PabOTHM MeCTa, Ha /NnLaTa KoW O CKOpO 6une camoBpaboOTeHN WAW HA ANPEKTOpUTE Ha APYWTBA CO
orpaHuueHa ofroeopHoct: https://www.theguardian.com/business/2020/jul/23/rishi-sunak-urged-to-plug-gaps-in-
covid-19-furlough-scheme-for-im-self-employed-now ,Puwu CyHak noBnKaH Aa rv 3ateopute AynkuTe BO WemaTa 3a
NpUBPEMEHO HeMnaTeHo OTCYCTBO 3a 1 MUAMOH paboTHuum [Rishi Sunak urged to plug furlough scheme gaps for 1m
workers]*“ oa K.Makoptod [K. Makortoff] u P.NaptuxrtoH [R.Partington], The Guardian, 23 jyau 2020.

428 Ha npumep, AOKOAKY ApXaBaTa [03BO/MENA 3aMP3HYBare WAW OANOXYBAaHE HA UCMAATUTE HA HAEMHUHW, WTO
0c06€HO OCTPO M NOTOANA0 CONCTBEHULMUTE, MAKO Taa MOXena Aa AOHeCe APYru, NOMaAKy HaMeTANBM MePKM, Kako
Ha npuMep, Cy6BEHLMOHMPatbe Ha UCMATUTE HA HaeMHUHK (kako Bo Kocoso: http://www.oecd.org/coronavirus/
policy-responses/covid-19-crisis-response-in-south-east-european-economies-claacbsa/ ,0aroBopute Ha Kkpu3ata
KOBW[-19 BO ekoHOMUMMTE Ha JyrounctouHa EBpona [COVID-19 crisis response in South East European economies]®,
OAroBOpy Ha KopoHa BupycoT (KOBMA-19) npeky noautvku Bo OELZ [OECD], 15 anpun 2020

429 ATFOCY npomug O6eduHemomo Kpasncmao [AGOSI v. United Kingdom], npecysa o4 24 okToMBpy 1986, 6p. 9118/80
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12. YUneH 14 n uneH 1 o4 Mpotokonot 6p.
12 - Cnobopa oa AMCKPUMUHALM)

Hauenoto Ha HeAWCKPMMMHALMjA BTEMENEHO BO UNEHOT 14 ¥ BO UNEHOT 1 0f
MpoTokonoT 6p. 12 (uneH 1- MpoT.12) oa KoHBeHuMjaTa 3abpaHyBa pas3ivku BO
TPETMAHOT Ha /MuUata KoM Ce HaofaaT BO C/IMYHA WAW BO PEAEBAHTHO CAUYHM
CUTYyaLnm,*° Kako 1 NponycTn Aa Ce TPeTUpaaT Ha Pa3nyeH HauuH NyfeTo YnmnwTo
CUTYaL UK C& 3HAYMTENHO PA3ANYHM, AOKONKY HE MOCTOM Pa3yMHO OMpaBAyBatbe 33
TaKBMOT JUCKPUMUHATOPCKM TPETMaH. %' YNeHOT 14 3aWTnTyBa O4 AUCKPUMMHALMjA
BO YXMBAHETO Ha OCTaHaTWTe npaBa of KOHBEHLMjaTa, U HA HEro ce MoBUKYBa
BO kombuHaumja co apyrute npasa oA KoHBeHUwujaTa, AoAeka uyaeH 1-MpoT.12 ja
3abpaHyBa AMCKPUMUHALMjaTa BO YXKMBAHETO Ha KOe D10 NMpaBo NMPU3HAEHO Of
CTPaHa Ha Ap>aBata, Npu BPLIEHETO Ha AUCKPEeLMOHO OBAACTYBakbe UK BO OAHOC
Ha Koe OM/10 iejCTBME MAW NpONyLTatkbe Ha JpXaBaTa.

lako 4neHOoT 14 1 uneH 1- MpOoT.12 He Ce HAaBEAEHW BO CMMCOKOT Ha Npasa Of
KoHBeHLMjaTa ‘0 KOM HEe MOXe Aa Ce Aepormpa’, M3BECHM 06MLM HAa AUCKPUMMHAL W]
MOXaT Aa [OBefaT A0 AErPaAMpayko NoCTanyBake, MPONUILAHO CO YNEHOT 3, WTO €
oapenba of Koja He MOXe f1a Cce fepornpa.*2 3ropa Ha T0a, Kora ce oLeHyBa Aanu
MepKuWTe 33 0TCTanyBakbe (geporauuja) ce ,,CTPOro HEONXOAHM™ COMMACHO YNEHOT 15
of KoHBeHUwnjaTa*3 CyfoT ucnutyea faav Mepkute kou buae umnaemMeHTUpaHu 3a
[a 1 ce OArOBOPM Ha jaBHaTa BOHpeAHa coCTojba HEOMpPaBLaHO AUCKPUMUHMpane
nomery pasfMyHnTe KaTeropum nuua. s+

PeakuuuTe Ha naHaeMmnjaTa KoBna-19 v nponyctute aa ce 06e3beamn fONOAHUTEHA
NoAAPWKA WM NOAAPWKA NPUAATOJEHA HA PaHIWBWTE TPYNW KAKo Aen Of OBue
peaKLuu v BAOLKja NOCTOJHUTE HEe[IHAKBOCTY 1 CO3a/10a HOBM 3aKaHW 32 3/1paBjeTo

430 Buan buao npomus [laHcka [Biao v. Denmark], npecyaa Ha fonemMnoT CyACKM COBET OA 24 Maj 2016, 6p. 38590/10, § 89

431 Buan Taumenoc npomus Kunap [Thlimmenos v. Greece], npecyha Ha 0NeMMOT CyACKM COBET OA 6 Maj 2000, 6p.
34369/97,§ 44

432 Ha npumep, AMCKpMMWHAUMWjaTa 3acHOBaHa BP3 paca MOXe, MpW OMpeAeneHu OKONHOCTM, Aa MPeTcTaByBa
LOETPAANPAUKM TPETMAH® BO CMWUCAA HA 3HAUEHETO Ha UJeHOT 3 (MCMOYHOAPpUKAHCKU A3Ujyu npomus
06eduHemomo Kpascmso [East African Asians v. the United Kingdom], opnyka 3a A0MyWTEHOCT OA 6 MapT 1978, 6p.
4715/70, 4783/71 v 4827/71; A6dy npomus Byzapuja [Abdu v. Bulgaria], npecyaa o4 11 MapT 2014, 6p. 26827/08, § 23)

433 Buan rv noHatamy rnasute Il v IV o oBaa nybavkauuja.

434 Buan A. u dpyeu npomus O6eduHemomo Kpaacmso [A. and Others v. the United Kingdom], npecyaa Ha fonemnot
CYACKW coBeT oA 19 despyapu 2009, 6p. 3455/05, § 190 Kaje 6UNO KOHCTaTUPAHO AeKAa MEPKMUTE 33 OTCTamyBakbe

(aeporaunja) 6une HecpasmepHu, GuAEjkM TUE ANCKPUMUHMPaZe NoMefy ApXaBjaHIUTe M INLATA KOM He Ce APXaBjaHu.
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n 3a Onarococtojbata Ha MapruHanu3MpaHuTe rpynu, BKAYUYYBajKM U XeHwuTe,
€THUYKMTE MANLMHCTBA, AMLATA CO MOMPEUYEHOCT, CTapuTe Jyfe W YIEeHOBWTE Ha
3aegHununTe Ha JITBTKK (ne36|/|jKV|, XoMoceKkcyanum, brucekcyanum, TpaHccekcyanum,
LKBUP“ U ,MHTEPCEKC"), MUTPAHTUTE 1 POMUTE, 45

MOXHOTO AWCKPUMUHATOPCKO [AejCTBO Ha OrpaHMuyBarbaTa Ha [BUXKEHETO
Ha OHWEe KOW MMaaT MOMPEeYEHOCT, Kako M 3aTOUYyBakeTO BO COMCTBEHWOT [OM W
OrpaHmuyBarbaTa Ha nocetnTe belle AMCKYTUPAHO BO AE10T 3a UeH 2 of [pOTOKON0T
6p. 4 (MpaBo Ha cnobopa Ha ABUXKEHE) BO pamKuTe Ha oBaa nmybaukauyuja, a 3a
AWCKPUMUHATOPCKMOT edekT Ha 3aTBOpakbeTo Ha yuuauwTaTta Ce roBOpelle BO
Ae/0T 3a useH 2 oa MpoTokosoT 6p. 1 (MpaBo Ha obpa3oBaHue). Hekon HaTaMOLWHK
npumepw 3a Toa Kaze 6u moxesne aa 6ugat nokpeHaTH Npallakba No YeHOT 14 1 No
usieH 1- MpoT.12 ce CoMeHaTh NoA0Y, Mako CMUCOKOT Ha BakKBW MPUMEpPH CO TOA He
ce ucupnysea.

a. 3apasje

Kako wTo cTaHa 360p Bo AesoBuTe 04 oBaa nybaunkalmja 3a uneHosumTe 2 (Mpaso
Ha XWBOT), 3 (3aWTUTAa OA HEUOBEUKO W MOHWMXYBAUYKO nocTanysarse) U 8 (MpaBo
Ha MOYWTYyBarbe Ha MPMBATHMOT M CEMEJHMOT XWBOT), APXaBUTe MMaaT 06Bpcka
[a CrpoBejaT W fa BOCMOCTaBaT pamMka Ha 3aKOHW 33 Aa o 3aWTWTAT XMBOTOT W
[a Cnpeyat CTpajarbe, Kako W fa rv npuHyaaT 60/HMLMTE [a YCBOjaT COOABETHM
MepKM 33 3aWTUTA Ha XWBOTUTE Ha MaLWeHTUTe U Ha BpaboTeHWUTe. YJeHOT 14 Ke
Ouie aKTUBMpPaH ako MPOMWUCWTE W MEPKWUTE KOW M BOBEAYBAaT ApXaBWTe Kako
OATOBOp CO Lie/1 3a ro 3alTMTaT 3/paBjeTo BO MpecpeT Ha naHAemujata KoBuA-19
“MaaT AUCKpUMUHATOPCKK edekT, 6110 3aT0a WTO TME MMAAT NOCEPUO3HO A€jCTBO
BP3 U/JIEHOBWTE HAa OAPeAeHM rPynu WM 3aTO0A WTO TME He BOAAT CMETKA M Ha
33/l0BO/INTENIEH HAUMH He ce npucrnocobyBaaT cripema notpebuTe Ha pasnnyHuUTe
TPYNYW 1 Ha pa3fuKnTe nomery HuB. 43¢

435 Buan https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d ,JuMeH3NUTe Ha  aHTU-
ANCKPUMMHALW]a, Pa3NNUYHOCT W BK/yuyBakbe Kako 0aroBop Ha KOBW[-19 [The anti-discrimination, diversity and
inclusion dimensions of the response to COVID-19]%, BoseaHw 3abenelku Ha CekpeTapujaToT Ha YNpaBnoT KOMUTET 33
AHTU-ANCKPUMUHALM]A, PA3IMYHOCT U UHKAY3Mja, 8 anpua 2020

436 EHsep LWaxuH npomus Typyuja [Enver Sahin v. Turkey], npecyaa of 30 janyapu 2018, 6p. 23065/12, §§ 67-69; Yam npomus
Typyuja [Cam v. Turkey], npecysa of 23 despyapu 2016, 6p. 51500/08, §§ 65-67 kora CyaoT ja yTpaua obBpckata Aa
ce ocurypa ,pasyMHo npucnocobyearbe” 3a 1a UM Ce 0BO3MOXM Ha IMLATa CO NONPEYEHOCT MOXHOCT Li0CHO Aa Iy

peanunsnpaat HMBHUTE NpaBa, a NPOMyCTOT Toa Aa Ce CTOPU JoBeAyBan 0 ANCKPUMUHALM]a.
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Jlnuata co momnpeyeHoCT U noctapute nyfe Moxat ga 6uaaT BO NOroemM pusuk
oa KoBWA-19 A0OKOAKY TME MMaaT nocanab MMYHOOWKM CUCTEM, aKO CTpajaaTt oA
34PaBCTBEHM COCTOj6M KOU TV UMHAT NOPaHAMBY Ha edekTUTe Ha KOBUA-19 MW aKo
MOOWAN3NPAHETO Ha 34PaBCTBEHMOT CUCTEM BO HACOKa Ha CrpaByBakse CO KoBMA-19
noapasbupa feka HUM ke uMm buge obesbeneH TpeTMaH WAK 3aWTUTa A0 Koja Tue
peflOBHO MMaaT mpwucTan. BoegHo, TMe MoXaT Aa ce notnpaT 6uao Ha ¢popmasHa
noaApLIKa o4 AaBaTENNTE HA YCIYTU WA HA HedOpManHa MoAApPLWKA Of POAHUHUTE

W npujatennTe 3a Aa KynaT XpaHa, CTOKM WM JIEKOBM W 33 [a W BpLIAT AHEBHUTE
AKTUBHOCTU, KAKO LUTO C& KANEHETO, TOTBEHETO U jafereTo.4

Jlyfeto kou npunafaat Ha kateropujata Ha JITBTKW pefoBHO AOXMBYBaaT
CTUTMATWU3MPAHOCT M ANCKPUMMWHALMja Kora 6apaaT 34paBCTBEHA 3aLWTUTA, WTO BOAU
KOH HeeHaKBOCT BO KBANMTETOT M AOCTaMHOCTA Ha 3paBCTBEHATA 3aLUTNTA 33 HUB. ¥
HuBHOTO 3apaBje Moxe Aa 6Ka0 BeKe KOMNPOMUTMPAHO Kako pe3yaTaT Ha Toa, Co
wTo T1e bnae 0CTaBeHU paHANBM Ha epekTuTe Ha KOBMA-19 MM MOMAJIKY € BepojaTHO
aekaTve 6m moxese a buaat ondaTeHN Co MeULMHCKUTE YCAYTI, LOKO/IKY CTpajaaT
04 cumnToMM Ha KosuAa-19.4° [loTosKy noBeke, NOBTOpPHATa MpMOPUTU3aLMjA Ha
notpebHMTE 34PaBCTBEHM YCNYTM MOXE Aa 3HAUM fjeka TpPeTMaHoT Ha JITBTKN nyfeTo
€ OANOXEH WKW peayuupaH, BKAYYYBajKU MM TYKAa W XOPMOHA/ZHOTO JieKyBatbe U
orepayujarta 3a NPOMEHA Ha MoJI0T.#4°

YneHoT 14 v uieH 1- MpoT.12 ke buaaTt noBpefeHn, Camo ako Hema 06jeKTUBHA U
pa3yMHa OMpaBAaHOCT 33 Pa3/IMKUTE BO TPETMAHOT MW MPU MPONYCTU Pa3nyHUTe
CuUTyaummu Aa ce TpeTMpaat pasinyHo. Moxe fa buje HEONXO4HO OJHOBO fAa ce
M3BpWM NPUOPUTM3ALMjA HA 3APABCTBEHUTE YCYTM KOW CE MPYXaaT 33 Bpeme Ha
naHAemujaTa, HO KOra Toa MMa [AUCKPUMMUHATOPCKM epekT Ha OHWe Kou WMMaaTt

437 Buaw op npomus LWeajyapuja [Glor v. Switzerland], npecyaa oa 30 anpua 2009, 6p. 13444/04, § 80; I.H. u dpyau
npomus Mmanuja [G.N. and Others v. Italy], npecyna oa 1 sekemBpy 2009, 6p. 43134/05, § 126; KujymuH npomus Pycuja
[Kiyutin v. Russia], npecyna o 10 MapT 2011, 6p. 2700/10 Kako NOTBPAA A€Ka OMCEroT Ha Y/1eHOT 14 04 KoHBeHuUMjaTa 1
Ha YNeHOT 10/ MPOTOKOOT 6p. 12 BKYUyBa AMCKPUMUHALIMjA BP3 OCHOBA HA MOMPEYEHOCT, MeANLMHCKA COcToj6a uan
reHETCKN KapaKTepucTuku.

438 Buan https://www.ohchr.org/Documents/Issues/LGBT/LGBTIpeople.pdf ,KOBWA-19 n uosekosuTe npasa Ha JTETU
nyfeto [COVID-19 and the Human Rights of LGBTI People]“, JlokyMeHT Ha O6eAnHeTUTE HaunK, 17 anpu 2020

439 Buan https://blogs.worldbank.org/europeandcentralasia/closing-data-gap-Igbti-exclusion ,3ateopatbe Ha ja3oT Ha
noAaTtouy 3a UCkAyueHocT Ha JITBTU [Closing the data gap on LGBTI exclusion]®, /Jl.Tenaep [L. Gelder], World Bank
blogs, 26 maj 2020

440 CynoT ro Npeno3Han NpaBoTo Aa ce O1ae NoANOXKEH Ha Onepalija 3a NPOMEHA Ha NO/I0T MO YNEHOT 8 BO YY npomus
Typyuja [YY v. Turkey], npecyaa o4 10 MapT 2015, 6p. 14793/08, Kaje TOj KOHCTaTXPa NPeKpLyBatbe Ha Y1eHOT 8 Kora

Ha XXANUTENOT MHOTY FTOAUHN MY 6una YCKpaTyBaHa MOXHOCTa Aa 6nze NoaNoXeH Ha TakBa onepauuja.
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nonpeyeHoct n Ha JIFBTKN nyfeto, apxasute Tpeba fga 6upat Bo coctojba Aa
NoKaXaT Aeka OANyKUTe Aa Ce Aaje NMPeaHOCT Ha oApefeHU BWAOBM 3aWITWTA BO
OAHOC Ha apyru 6une 6a3uMpaHu Bp3 MeAWUMHCKM A0OKA3W M MojaToum, HaMecTo
Bp3 npepybenysare nam cturma. OCBeH Toa, Apxasute Tpeba aa buaat Bo coctojba
Aa MOKaxaT feka Tue ja ypaMHOTeXW/e LieaTa 33 3alWTuTa Ha 34pasjeTo 1 npasaTa
Ha NyfeTo YMUWTO MEeAMLMHCKA 3aWTWTa W JieKyBarbe npej naHaemujata bune
pesyuMpaHn UAK 0AN0XeHM Co noTpebaTa 3a 3alTUTa Ha NyfeTo W CrpedyBare Ha
wrpereTo Ha Kosnpg-19.

Kora ApaBuTe AOHECYBaaT OMWTU MepKK CO Lien Aa ro 3alTWTaT 3/paBjeTo Ha
HaluwWjaTa of WupereTo Ha KoBMA-19, 04 HMB MCTO Taka ce 6apa Aa BOAAT CMETKA 3a
TOa Kako OBME MEPKW BAWjaaT Pa3NNUHO BP3 Pa3MUYHUTE 3aeHNLM 1 TUE MOXKAT A
“Maart 1 06BpCKa Aa Npe3emaT No3UTUBHM YeKopY CO KOW Ke OCUTypaaT ieka TakBuTe
MepKu ce edpeKTUBHM BO 3aLUTUTATA HA XXMBOTUTE W 31paBjeTo Ha JlyfeTo BO pa3inuHuTe
3ae/iHMLM Ha MoAeAHaKBO edeKTUBEH HAUMH KaKO W 3a yfeTo BO ApyruTe 3aeAHULM.
Tpeba fga 6upgatT MMNAEMEHTMPaHM MEepKM Kako WTO Ce LeAHU UHPOPMATUBHM
KaMnakby, MCMOpayYaHU Ha Pa3fMUHU ja3uLm, BKAYUYYBajKU TO U 3HAKOBHMOT jasuk,
3a [la ce ocurypa fieka nopakmTe 3a 3aliTUTa Ha 3ApaBjeTo ce NpeHeceHn 4o OHue
Ha KOW MM e HajMHory noTpebHo MCTUTe Aa M yyjat. ApXaBuTe MCTO Taka MoXaT
[a 3emaT npeABuA W [asu € COOJBETHO Aa Ce BKAYYUu M33eMatbe Of FeHepasHuTe
OrpaHuyyBatba Ha NoceTuTe Ha nocTapute uU/uan BynHepabuaHuTe anua, Kako 6u
M Ce 0BO3MOXW/I0 Ha HUBHWTE HEryBaTeNU A TV BPLIAT O/IKHOCTUTE KOU Ce OUTHM
32 HUBHOTO 3Apasje 1 6aarococtojba. JOKOAKY Ce HanmpaBaT TakBW UCKIydYoUu, TUe
ncTo Taka Tpeba fa UM 06e36eaat AOBONHO 3aWTHTHA ONpeMa Ha HeryaTenuTe 3a ja
Ce 0BO3MOXM TOa Aa Ce CAyUMu.

MponucmTe KOU r'm HacouyBaat NyfeTo fa ‘0CTaHaT AOMA’, MOPEAOBHO Aa M MujaT
HVWBHUTE paLe, NpeAMeTV N AJOMOBM W Aa OCTaHaT AUCTaHLMPAHW O OCTaHaTuTe nyfe
MoMaraar ja ce 3aWwTnTu Aen o4 nonynaymjata. Cenak, TakBUTE MEPKM HEMA A3 UM
NOMOTHAT Ha OHWE SINLLA KOW XWBEaT BO OCKYAHW yC10BW, 6€3 NpucTan 40 XMrMeHCKu
npou3seoAun. Ha npumep, 3HauuTeneH NpoueHT of PomuTe XuBee BO AOMaKMHCTBA
6e3 BoAa 3a nuerbe, 6e3 caHWTapHM NOTOAHOCTV U BO YC/IIOBM Ha CMPOMALLTMja W
MPEHATPYMAHOCT, KOW O YNHAT COLMjaIHOTO ANCTAHLMPAtbE PEUNCU HEBO3MOXKHO.4¥
[ipxasuTe Tpeba Aa MMaaT Ha YM U CNPOBeAYyBatbe HA JOMOAHWUTENHU MepKM 33 Aa
Ce 3aWTMTaAT XWUBOTUTE W 3[PaBjeTO HA TaKBMUTE 3ae[HULM, KAKO Ha MPUMEP Aa UM

441 Buan  https://ec.europa.eu/info/sites/info/files/overview_of_covidig_and_roma_-_impact_-_measures_-_priorities_
for_funding_-_23_04_2020.docx.pdf ,Mpernes Ha BAnjaHNETO Ha MEPKUTE 33 KOPOHA BUPYCOT BP3 MaprHain3npanuTe
pomcky 3aeaHnLy Bo EY [Overview of the impact of coronavirus measures on the marginalised Roma communities in

the EU]¥, M3BewTaj Ha EBponckaTa komMucuja, 6 Maj 2020
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0BO3MOXAT Ha 3aeHNLMTE HAa POMWTE 1 Yeprapute-TasKauu ja 0CTaHaT BO NOT0/1eMM
noApayja uau Aa oTBOPaT HOBYW I0KALIMK 32 HUB KOW O1 Ce KopKCTesle 3a fia Ce 3ro/IeMu
coumjanHaTta OAAaNeueHOCT, Aa UM Ce MOMOTHE Aa BrpajaT CaHUTapHU eAMHMUM Ha
TWe MecTa, Aa Ce 3ro/JIeMy NpUCTanoT 40 UTHO CMecTyBatbe 3a 6e3foMHuTe yfe 1 Aa

ce CHaﬁ,ElaT XUTUEHCKN NPON3BOAN 3a OHNE KOWU HEMAAT NpuUcTan Ao HUB.*4

OpbvBarbeTo Aa My ce MpyXW UTHA MOMOW Ha oApedeHO awvue, buaejku Toa
He e Ap>aBjaHWH Ha pXaBaTa BO Koja Toa Hapa TakBa MOMOL MOXe WMCTO Taka Aa
MpeTcTaByBa AWCKPUMUHALMjA BP3 OCHOBA Ha APXKaBjaHCTBO.*$ 3aToa ApXKaBuTe
Tpeba Aa umaat obBpcka Aa rv HanpaBaT HUBHUTE CUCTEMU 33 34PaBCTBEHA 3aLUTMTA
NOAJOCTANHM 33 OHME /IMLA KOM HEMAaT CTAaTyC Ha XUTENM BO HMBHATAa 3eMja, a
ocobeHO Kkora ce MpVMMEHyBAaT OrpaHMuyyBarba 3a MaTyBarbe WTO TV CnpedvyBaar
NyfeTo fa naTyBaaT BO 3eMjaTa UnMm pXKaBjaHu ce 3a Aa 6apaaT TpETMaH TaMy.*44

6. CemejHO HacU/CTBO

[lenosute 3a uneH 2 (MpaBo Ha XMBOT), YaeH 3 (3aWTWTa 04 HEYOBEUKO W
MOHWXYBAUKO MOCTanyBatbe) 1 uieH 8 (MpaBo Ha MOYMTYBatbe Ha MPUBATHUOT W
CEMEjJHUOT XMBOT) BO paMKWTe Ha oBaa nybaukaumja rv onuilyBaaT No3UTUBHUTE
06BPCKM Ha [pXaBUTE COMaCHO UYNEHOBWTE 2, 3 M 8 BO MOrIes Ha CEMEjHOTO
HacuncTBo. Toa BK/ydyBa M OOBPCKWM fa Ce BOCMOCTaBM /AETUCAATUBHA Pamka
HacouYeHa KOH CrpevyBatbe 1 Ka3HyBake Ha CEMejHOTO HAaCW/ICTBO, Kako 1 06BpcKa
npeky Taa pamMKa aKTMBHO A3 UM Ce MpyXa 3aliTUTa Ha XPTBUTE U A3 Ce Ka3HyBaaT
OHWe LA KoW Ce OArOBOPHM 33 CEMEjHOTO HacuacTBO. OBMe 00BPCKYM Ce YecTonatu

442 Buan https://www.coe.int/en/web/interculturalcities/covid-19-special-paget{%2262433518%22:[3]} , UIHTepKy ATy pHU
rpagosu: KOBW[-19- nocebHa cTpaHuua [Intercultural Cities: COVID-19 Special page]“ Ha CosetoT Ha Espona,
Kaje npumepuTe ru BKAydyBaaT LUBajuapwja, Koja ri nosuka KaHTOHWTE W OMWTUHWTE fa OTBOPAT NPUBPEMEHMU,
NPOBM3OPHN MECTa 3a POMUTE U CKUTHWLMUTE-YEPTapu Ha NAPKMH3UTE Ha CNOPTCKMOT LEHTAP CO e Aa ro Hamanu
HUBOTO Ha MPEHACceNeHOCT W Aa O 3roNeMu COLMjaNHOTO AUCTaHUMPakbe, HO M MOBMKA W fa v CycneHaupaat
HaZOMECTOLMTE 33 NAPKWUHT 33 Aa M 0cn0604aT GUHAHCUCKUTE MPUTUCOLM, Kako W Aa T nopobpaT caHUTapHUTe
MHCTanaumnm kako 61 obesbeamnne BoAa 3a NMeHE 1 TEYEH CaMyH 3apafy YECTO MUEHE HA paLieTe.

443 Tajeycy3 npomus ABcmpuja [Gaygusuz v. Austria], npecyaa o 16 centemBpu 1996, 6p. 17371/90

444 MopTyranckata Baaga, Ha npumep, oAnyYM feKa CUTe MMUIPAHTU CO aninKaLuu 3a [03B0O/A 33 NPECToj Ko Yekane
Ha OANyUyBabe HA 18 MApT 2020 roAnHa Ke 4o6WjaT 403BONA 33 NPUBPEMEH NPECTOj U Ke UMaaT NpucTan Ao uctute
npaBa, Kako W OCTaHaTWTe rpafaHW, BKAydyBajku ja W coumjanHata noaaplka: https://ec.europa.eu/migrant-
integration/news/portuguese-government-gives-temporary-residence-to-immigrants-with-pending-applications
LMopTyranckata Bnaja vm JaBa npuBpemMeH Mpectoj Ha UMWIPaHTUTE CO anauKaLuu Kou ce BO Tek [Portuguese
government gives temporary residence to immigrants with pending applications], A.Ectes [A. Esteves], European

Commission website on Integration, 28 MapT 2020

162


https://ec.europa.eu/migrant-integration/news/portuguese-government-gives-temporary-residence-to-immigrants-with-pending-applications
https://ec.europa.eu/migrant-integration/news/portuguese-government-gives-temporary-residence-to-immigrants-with-pending-applications

KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

TO/IKYBaHW BO KOpe/alinja CO UNEHOT 14, CO OF/Ief, Ha HECPa3MEPHMOT edeKT Koj ro
MMa CEMEJHOTO HAaCWU/ICTBO BP3 XXEHWUTE U AeLaTa.

CyL,0T M3peuHo Ce Npon3Hece feka CeMejHOTO HaCUICTBO NpeTcTaByBa 00/1MK Ha
ponoBo-6a3nMpaHo HaCWMACTBO, WTO, NaK, O Apyra CTpaHa, npeTcraByBa 06/AMK Ha
ANCKPUMMHALMja BP3 XeHuTe. MponyLWTakeTo XeHata Aa Ce 3aWTUTK 0f CEMEjHO
HaCW/ICTBO MOXE [a AOBeje 4O MOBPEeAa HA HEj3MHOTO MPaBO Ha e4HaKBa 3alTMTa
npej 3aKoHOT, AYPW W KOra Toa MponywWwTarme € HEHAMEPHO.*4 [Ip>XXaBuTe Mmaat
no3uTmMeHa obBpcKa Aa BOCMOCTABaT U AeN0TBOPHO A3 MPWMEHYBAaT CUCTEM KOj
MM KaszHyBa cute 06AMLM HA CEMEJHOTO HACW/ICTBO Ha HauyMH KOj ja Mpeno3Hasa
TEXMHATA Ha NpeAW3BMKAHUTE MOBPEAM W KOj NpeaBuAyBa AOBOJHM 3aWTUTHM
rapaHLUMmW 33 XpTBUTE.*** [lypn 1 KOra e BOCMOCTaBeHa noTpebHaTa npaBHa pamka,
AVCKPMMUHALMjaTa MoXe fa buje nocieanLa U Ha reHepasiHOT CTaB Ha I0KaHUTE
B/1aCTN, KaKO WITO € HAYNHOT Ha KOj 6VI}'IeTpeTVIpaHVI XKEHNTE BO NONNLINCKNTE CTaHNLN
Kora TWe rv npujasuae cayvyamTe Ha CEMEHO HAaCU/ICTBO M CyACKaTa MacUBHOCT BO
o6e3benyBarbeTo Ha edpeKTNBHA 3aWTMTA HA XKPTBUTE.*¥

Bo 0BOj nor/ies MCTO Taka pesieBaHTHa e 1 icTaHby/ickaTa KOHBEHLMja, a Hej3nHaTa
rnasa IV nogpobHo v HasefyBa 00BPCKWTE Ha ApXKaBUTe-UJeHKU Aa Mpe3emat
MEpKU 33 fa TW cnpeyaT cute 06MuM Ha ANCKPUMUHALIMjA BP3 XeHWUTE U feuara,
BKJIYUMTE/HO M NpeKy 3aKOHOAABCTBOTO U UCTparaTa.

VIMajku rv npeABuz 0BME NO3UTUBHM 06BPCKU, ApxKaBuTe Tpeba fa ocurypaat aeka
BNIACTWTE, BKAYUYBajKU TV M MOAMLMjATA U Cy[OBUTE, Ke MPOAOXKAT Aa 1 AepuHMpaaT
W fla MoCTanyBaaT BO C/yyauTe Ha CEMEjHO HACW/ICTBO KaKO WTHM CAydaum Ha Kou
Tpeba fa vM ce Aajie NpuopwmTeT 1 3a Kou Tpeba aa 6uaaT HacoUeHN CpeacTBa aypu
M BO eK Ha maHAemuja. McToBpemeHo, ApxaBuTe Tpeba Aa HacTojyBaaT fga ycBojaT
MepKW Mpeky Kou Ke ce 0CWUTypa Aeka 3aco/HUWTATA U CepBUCUTE 33 NOAAPLIKA Ke
MOXe fja NpoA0/XaT Aa paboTaT BO Hajro/lema MoXHa Mepa, 6e3 nputoa ga buaar
KOMMPOMUTMpPaHK 34paBCcTBeHUTE 1 He3beaHocTUTe Hapatba Ha NaHAemujaTa.*#¢ Co
orned Ha AUCKPUMMHATOPCKUOT edeKT Bp3 XKEHWTE 1 AellaTa U WTeTaTa WTo Toa MoXe

445 Ony3 npomus Typyuja [Opuz v. Turkey], npecyaa o4 9 jyHu 2009, 6p. 33401/02, §§ 184-191(BKAydeHa Kako pe3vume BO
oBaa ny6ankaumja)

446 BosoduHa npomus Pycuja [Volodina v. Russia], npecyaa oA 9 jyau 2019, 6p. 41261/17

447 Ony3 npomus Typyuja [Opuz v. Turkey], npecyaa o4 9 jyHu 2009, 6p. 33401/02,§ 192 (BK1y4eHa Kako pesnime BO 0Baa
ny6aukayuja)

448 Buawn https://eca.unwomen.org/en/news/stories/2020/4/albania-adopts-new-protocol-to-ensure-undisrupted-shelter-
services ,An6aHuja yCBOM HOB MPOTOKOA 33 [la OCUTYPa HeMpeyeHn yCayrvt Ha 3aconHuILITaTa 3a eHu [Albania adopts

new protocol to ensure undisrupted shelter services], UN Women news, 21 anpua 2020
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[a ja Npean3BMKa 33 HUBHOTO MEHTANHO U GU3NUKO 3/paBje, LLENOCHOTO 3aTBOPatbe
Ha CEPBMUCMTE He MOXe Aa Ce CMETA 33 NPOMNOPLMOHANHA MEPKA NPU OCTBAPYBAHHETO
Ha LIeNTa 33 3alWTUTa Ha 34PABJeTO NpeKy CrpeuyBarbe Ha WMpereTo Ha Kosua-19.

OrpaHuuyBarbata Ha [BMXEHETO WUCTO Taka 3HauyaT [eKa MHOry MAaau of
kateropwjata JIFGTKW 6une 3aTBOpeHM A XMBEAT BO HEMPWjaTeNCKO OMKPYXyBakbe,
0e3 NoAAplKa 04 Y/EeHOBUTE HA CEMEejCTBOTO MAM COCTaHapuTe, WTO MOXENO0 Aa
ja 3rosIeMn HWBHATA M3N0XKEHOCT HA HACW/CTBO, KaKo W Aa NpeAM3BMKA WK A3 ja
3r0/1EMW BO3HEMMUPEHOCTA W Jenpecnja.4¥ MepkuTe npe3eMeHn 33 3aCo/NHMLWTATA
(,wentepute*) aa ce Apxart 0TBOPEHU U fAa ce obe3bean cepsucKTe 3a NOAApPLKA Aa
MOXaT Aa NpofoaxaT co pabota 6e3beaHo Tpeba MCTO Taka Aa ce NPOWMPAT U KOH
yneHoBuTe Ha JITBTKW 3aegHmuaTa.

B. CnpoBeAyBake Ha OrpaHUUYBakbaTa
Ha ABuXKewe u cobupare

HaumHwuTe Ha Kow Oea CnpoBefyBaHM OrpaHMUyBakbaTa Ha ABUXere U cobupatse
MCTO Taka A0BeayBaa A0 CUTyalMW Ha ANCKPUMMHALWM]a. MOCTOM 3arpMxeHOCT Aeka
PomuTe KOW XMBeaT BO HepopMaHu Hacenbu, Ho n beranunte, 6apaTesnTe Ha as3un
W MUFPaHTUTE KOW XMBeaT BO KaMnoBu Bu/e moas0oXeHN Ha HEMpOMOpPLMOHAAHO
M AMCKPUMMHATOPCKO CMPOBEAYBake HA MEPKUTe Kako 04roBop Ha KoBWA-19, Kako
WTO €, Ha MpKUMepP, BOBEAYBAHETO HA BOJHUUKM UAU 33[0/DKUTENHN KaPAHTUHCKM
MepKuW, KoW He My Ouie HaMeTHaTU Ha OCTaTOKOT Off Hace/NeHWeTo M kou bune
CTPOTrO HaArnefyBaHW, BKAYUUTENHO W Of CTPaHa Ha BOOPYXEHUTE CUAN.*°
HenponopynoHanHUTe OrpaHMUyBatba Ha C1060AaTa Ha [BUMXKEHE KOW CeNeKTUBHO
M TapreTupaat Pomute, 6eranunte u MUrpaHTuTe, a 0cobeHo Toralw Kora TakBuTe
orpaHuuyBatba Ce HaArNefyBaHW CO apMUCKO MpUCYcTBO, 6€3 foKas3n feka oBue
rpynu npetctaByBaaT 00jeKTMBHA 3aKaHa 3a jaBHOTO 34pasje uan be3beaHocTa, Bp3
TWe TPyNU HAMETHYBA TOBAP KOj HE e HYXXeH HWTY e Cpa3MepeH 1 Toa ce CBefyBa Ha
ANCKPUMUHALKjA.*'

449 Buan https://www.ohchr.org/Documents/Issues/LGBT/LGBTIpeople.pdf ,KOBWA-19 n npasata Ha /ITBTN nyfeto
[COVID-19 and the Human Rights of LGBTI People], JlokymeHT Ha O6efnHeTUTe Haumu, 17 anpua 2020

450 Buau https://www.amnesty.org/download/Documents/EUR0125112020ENGLISH.PDF ,Hajrnesysare Ha naHaemujata:
MoBpeAn Ha UOBEKOBMTE MpaBa Npu CMpoBedyBatbeTo Ha MepkuTe 3a KOBW/-19 Bo EBpona [Policing the Pandemic:
Human Rights Violations in the Enforcement of COVID-19 Measures in Europe]*, 3BewTaj Ha ,AMHeCTI VIHTepHewWwH“
[Amnesty International], 24 jyHu 2020; B1AM 10 M 4€/10T 33 UAeH 3 (3aLUTUTA O HEYOBEYKO W AETPAAMNPAYKO MOCTAMYBAHE)
o oBaa nybavkauuja.

451 A u Opyeu npomus O6eduHemomo Kpasncmso [A and Others v. United Kingdom], npecysa Ha fonemnoT Cyacku coseT

0419 deBpyapw 2009, 6p. 3455/05 (BkNyueHa Kako pe3vme Bo 0Baa nybaukaumja)
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3arpuXeHOCT MOCTOM W [jeKa HOBUTE LWMPOKM OBNACTYBAHA KOW W C& AOBEPEHM
Ha nosuumjata 3a Aa v CNpoeeAe NpoNuCKUTE 3a ABUXEHE WU cobMparse foBene
A0 AVCKPUMUHATOPCKM MPaKTUKW BO OAHOC Ha Toa Kako Oune HaarnefyBaHu
nponucute nosp3anu co Kosna-19, ocobeHo co orned Ha Toa WTO TOYHMOT oncer
Ha OBMe Mponucu He cekoraw Oele jaceH. Bo 3emjute kou cobupaaT ofBOeHM
MoAATOLM 3a NpaKcata Ha CNpoBefyBarbe Ha 3aKOHWTE MOCTOjaT A0KAa3M 3a nopact
Ha NpaKTMKUTe 3a 3anuparbe 1 npebapyparse Kaj yfeTo 04 LpHaTa paca, Asujunte u
NYFETO 04 ETHUUKMNTE MA/ILMHCTBA, KOW C€ UCTO TaKa CHUMAHW, KaKo N1La 3a Kou e
noBeke BEPOjaTHO Aeka A06MBaaT NAapUYHU U APYTW Ka3HW 3apaAn NpeKkpLyBatbe Ha
nponucute noep3anu co Kosnpa-19.4* lejctenjata Ha noamnumnjata, Kako 3anmpare v
npebapyBarbe, BNEryBaaT BO ONCEroT Ha YNEHOT 8 v Tue Ke 61AaT NPOTUB3AKOHNTH,
OCBEH aKO MOCTOojaT [OBO/IHW TapaHUMW 33 Aa C€ OrpaHuMuM [AUCKpeuujaTa Ha
noanuuckuTe Cy>X0eHMUM Ko BpLAT NpeTpecu.*3 ABTOMATCKOTO MOBP3yBare
Ha pacata ¥ eTHUUWUTETOT CO KPUMWHANHO MOBEAEHNE U HOCEHETO OANYKM Ad Ce
cnpoBeje MOoAULMCKA UHTEPBEHLUMja BO OAHECYBAHETO HA /AMLETO, 0a3npaHo Ha
€THUYKO WAM pacHo npoduavpare, € JUCKPUMUHATOPCKO WM MPOTUB3aKOHUTO.#54
Mopaaw T0a, AP>XKaBMTE MOPAaT fa rapaHTMpaar feka Kakeu OMN0 HOBU KPUBUYHM
Aena BOBEAEHM CO nponucuTe 33 KoBna-19 ce AedUHUPAHU WTO € MOXHO MOjacHO U1
AeKa NocTojaT A0BO/IHO 3aWTWUTHM rapaHLuMu NpoTvB 310ynoTpebarta Ha noanymMckaTa
AUCKpeLMja Npy CNpoBeAYBaHETO HA OBMUE MPOMUCH.

452 Buan https://www.bbc.co.uk/news/uk-53556514 ,KopoHaBupyc: Maaaute Maxu off €THUUKUTE MANLMHCTBA ‘UMaaT
noronemu u3rnean Aa 4obujaT napuyHK KasHu 3a Koeua' [Coronavirus: Young ethnic minority men ‘more likely to
get Covid fines’]*, BBC news, 27 jynu 2020; https://www.amnesty.org/download/Documents/EUR0125112020ENGLISH.
PDF Haarnepysare Ha naHAemujaTa: [oBpeAn Ha YOBEKOBMTE NpaBa NpW CNpoBeayBarbeTo Ha mepkute 33 KOBU/-19
80 EBpona [Policing the Pandemic: Human Rights Violations in the Enforcement of COVID-19 Measures in Europe]®,
N3BewTaj Ha , AMHecTU UHTepHewHA“ [Amnesty International], 24 jyHu 2020;https://www.met.police.uk/sd/stats-and-
data/met/stop-and-search-dashboard ,,3anperte n npebapysajte ro koHTposHMOT naHen [Stop and search dashboard]*,
MeTponoauTeHcka noanuuja, jyan 2020; http://www.leparisien.fr/seine-saint-denis-93/coronavirus-en-seine-saint-
denis-un-nombre-record-d-amendes-police-et-justice-durcissentle-ton-19-03-2020-8284008 ,Coronavirus en Seine-
Saint-Denis : un nombre record d’amendes, police et justice durcissent le ton®, H.PeBeHy [N. Revenu], Le Parisien news,
19 MapT 2020; https://www.lexpress.fr/actualite/societe/selon-le-prefet-de-seine-saint-denis-le-confinement-est-
globalement-bienrespecte_2122683.html ,Cnopea rpagoHauyanHukoT Ha CeH [leHn, 3aTOouyBarbeTo AOMa ,feHePaNHO
no6po ce nountysa“ [Selon le préfet de Seine-Saint-Denis, le confinement est “globalement bien respecté*], LEXPRESS
news, 1anpua 2020

453 [unaH u KBuHmoH npomus O6eduHemomo Kpaacmso [Gillan and Quinton v. United Kingdom], npecysa oA 12 jaHyapu
2010, 6p. 4158/05

454 JluHeypap npomus Pomauja [Lingurar v. Romania], npecysa o4 16 anpun 2019, 6p. 48474/14

165


https://www.bbc.co.uk/news/uk-53556514
https://www.amnesty.org/download/Documents/EUR0125112020ENGLISH.PDF
https://www.amnesty.org/download/Documents/EUR0125112020ENGLISH.PDF
https://www.met.police.uk/sd/stats-and-data/met/stop-and-search-dashboard
https://www.met.police.uk/sd/stats-and-data/met/stop-and-search-dashboard
http://www.leparisien.fr/seine-saint-denis-93/coronavirus-en-seine-saint-denis-un-nombre-record-d-amendes-police-et-justice-durcissentle-ton-19-03-2020-8284008
http://www.leparisien.fr/seine-saint-denis-93/coronavirus-en-seine-saint-denis-un-nombre-record-d-amendes-police-et-justice-durcissentle-ton-19-03-2020-8284008
https://www.lexpress.fr/actualite/societe/selon-le-prefet-de-seine-saint-denis-le-confinement-est-globalement-bienrespecte_2122683.html
https://www.lexpress.fr/actualite/societe/selon-le-prefet-de-seine-saint-denis-le-confinement-est-globalement-bienrespecte_2122683.html

KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

Fnaea Il - fleporauuu

C/ANYHO KAaKo M OCTaHaTUTe MefyHapOAHM [OTOBOPW 33 YOBEKOBW MpaBa,*s
KoHBeHLMjaTa MM TMpyXa Ha [ApXaBuUTe-[OrOBOPHUUKM MOXHOCT fga oOTcTanart
(neporupaat) of HMBHWTE 06BPCKM A3 OCUrypaaT/rapaHTMpaaT M3BECHU Npasa u
cnoboau o KOHBEHLMjaTa, BO HEKOWM MOLIHE KOHKPETHU U OFpaHWUUEHN CUTYaLnU.
TakBaTa MOXHOCT Aa Ce OoTCTanu (geporupa) e npeasuaeHa Bo YneHoT 15 of EKUM.
OBOj uneH npeasuaysa:

,1. Bo 8peme Ha BojHa uau Opyaa onwima onacHoCm Koja 20 3az2po3ysd
HUBOMOM HA HAyujama cekoja Bucoka 0020BOpHA CMpaHa Modye 0d
npesema MepKku Co kou ce omcmanysa (depozaupa) 00 HejauHume 068pcKuU
npedsudeHu 80 osaa KoHBEHYUja BO Mepd Koja e Cmpo20 HEONXOOHA CO
02/1€0 H@ UMHOCMA HaA cumyayujamad, nod yc/a08 maksume mepku 0a
He 6udam B0 CNpomMuBHOCM CO Opy2ume Hej3uHU 068pCKU C02/1dCHO
MedyHapodHOmo nNpaso.

2. Cnoped osaa 0dpedba He e 00380/1eHO Kakso 6Us0 omcmanysare
00 U/1eHOM 2, 0CBEH BO C/1y4dj HA CMPM HACMAHAMA KAKO Noc/aeduyd Ha
00380/1€HU BOeHU dejcmBauja, HuUmy omcmanysarbe 00 YAeHom 3, UJ1eHom
4 cmas 1u 00 ujseHom 7.

3. Cekoja Bucoka 002080pHa cmpaHa Koja ke 20 uckopucmu 08a Npaso
Ha Oepozupatrbe e 00/HHA UeaoCHO 0a 20 UHGopmupa leHepaaHuom
cekpemap Ha Cosemom Ha Espona 3a MepKume Kou mad 2u npesena u 3a
NpuYUHUMe 3a HUBHOMO npe3emarbe. Taa ucmo maka Ke 20 UHGpopmMupa
[eHepaaHuom cekpemap Ha Cosemom Ha Espona 3a damymom Koad
npecmaxana saxHocma Ha maxksume MepKku U ko2a ke 6udam noBmopHo
B0 UesoCcHa npumeHa odpedbume Ha KoHseHyujama.“

fnagatalog oBaa nybavkauuja 360pysa 3a cMTyaLMnTe BO KOW HA PXKaBUTE MOXE
Aa um 6uae 403BO/IEHO Aa Ce BMellaaT BO OApeAeHM npaea o4 KoHBeHUMjaTa Kako
OAroBOp Ha naHAemMujaTa KoBma-19. Ha npumMep, TakBy Ce J03BOIEHWUTE OTPaHNUyBatba
BO BTOPMOT CTaB 0/ Y/IeHOBUTE 8-11, LUTO OBO3MOXYBaaT BMellyBatba BO OBME MPaBa,

455 BuAW v uneHot 5 04 MefyHapoAHWOT NaKT 3a rpafaHcKnTe v NOAMTUYKITE NpaBa (MI'II'I'II'I), (1976) 999 UNTS 171; uneHot

27 oA AMepuKaHcKaTa KOHBEHLMja 33 YOBEKOBM Mpaga (1978), UNTS, 123; uneHot F cTaB 1 04 EBponckata counjanHa

noeenba ETS 163
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Kora TWe BMellyBatba C/AeAaT OfpefeHa JerMTUMHA Lea (Kako WTo e 3awTuTaTa
Ha 3/1paBjeTo) U Ce BO CKAaj CO HayenaTa Ha 3aKOHUTOCT WM MPOMOPLMOHAIHOCT.
Mpupoaata v LeaTa Ha OTCTanyBarata (4eporaumnTe) of uneHoT 1504 KoHBeHUMjaTa e
pa3/IMYHa OA Lie/ITa Ha OTPaHNYYBaAKATA, KO CE, HAa NpUMep, MPeABUAEHN BO BTOPUOT
CTaB of uneHoBuTe 8-11 04 KOHBEHLMjaTa M UCTO TaKa OA LIeNTa Ha OrpaHMyyBarbaTa
npeABUAEHM BO Y1EHOBUTE 16 1 17 o4 EKYTI.

UNeHOT1503HauyBa UCKNYYyBatbe HA MPUMEHaTa Ha OMNpeeIeHI MPaBa 3alTUTEHN
co KoHBeHUwMjaTa BO cneunduUUHM OKOJHOCTU, A0A€eKa [03BOIEHUTE BMELIYBatHba,
HaBeZeHW BO HeKO/KYy uneHoBWM oA EKUI npeTtcTaByBaaT e/ OA CeKojaHeBHaTa
NpMMeHa UK CNpoBedyBatbe Ha OBME mMpaBa. YneHOT 15 QYHKUMOHMpA Camo
NPUBPEMEHO, BO OTPaHUYEHN OKONHOCTU, A HE BO BPCKA CO KOHKPETHM MOEAMHLM,
[0[eKa BMellyBaraTa M OrpaHMUyBarbTa Ha MpaBaTta Cce NpuMeHyBaaT BoobuuaeHo,
a WCTO Taka W BO BPCKA CO KOHKPETHW moeauHuUW. Cnopea MefyHapoAHMOT CyA Ha
npaBAaTa, [€POTMPAHETO KaKo KOHLENT MMa edekT Ha 3anupatbe Ha 3alTuTaTa
NoHyZeHa BO MefyHapOAHOTO MpaBo 3a YOBEKOBM npasa.*® 3atoa Tpeba pa ce
pasMMCyBa 3a MOBKKYBakbe Ha UJIEHOT 15 CaMO KOra ApxxaBaTa 3akayuywsia Aeka
WTHOCTA Ha BOHpeAHaTa cocTojba mpasu Aa 6uae HEBO3MOXHO Aa Ce 3awTuTaTt
npaBaTa BO pamKaTa Koja e npeaBuAeHa co 03B0JIeHNTE UCKAYYOLM. Kako AejcTByBa
Aeporauymjata o4 uaeHoT 15 o4 EKUN ke 61e HaKyco aHasM3MPaHO BO 1€/10T 2 MOAOY.

NcTopuckn rnefaHo, npeata HaupT-sep3vja Ha EKYUM He BKAyuyBalwe Kakea
6uno oapesba koja ce ofHeCyBa Ha Aepormparbeto (oTcTanyBabeto) o EKYIM. Toa
Oelwe BOBEAEHO MO yKaxyBatbe Of CTpaHa Ha Bnaparta Ha ObeanHeToTo Kpancreo.
Kako wTo HanomeHa npodecopot Mon TaBepHue [Paul Tavernier] ,,Ce nokadxa Oeka
maksama HejacHa o0pedba e npuiuyHo KOpUCHAd, HO Maa Moxe ucmo maka da bude
U MHO2y onacHa.“*’

456 OBaTO/IKyBakbE € AafAeHO 04 CTPaHa Ha MCT13a AeporauujaTa npeABuaeHa Bo YaeHot 4 MMM, Bugm ro CoBeToAaBHOTO
Mucaere Ha MCI 3a MpasHume nocaeduyu 00 usepadbama Ha sud B0 OKynupaHama nasecmuHcka mepumopuja
[ICJ Advisory Opinion on The Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory],
npecysa oa 9 jyau 2004, 1.C.J. Reports 2004, cTp. 178, § 106, 1 MCI BoopyxeHu akmusHOCMU HAa mepumopujama Ha
KoHzo (Aemokpamckama peny6auka Koxeo (1PK) npomus Yeaxda) [IC) Armed Activities on the Territory of the Congo
(Democratic Republic of Congo (DRC) v. Uganda)], npecyaa o4 19 AekemBpu 2005, I.C.J. Reports 2005, § 216. fonemnot
cyackn coseT Ha ECUM npudati Aeka Aeporaumjata npeABuaeHa Co YaeHoT 15 o4 EKYM e canMyHa Ha Aeporaumjata
npeaBuaeHa Bo YeHOT 4 o4 MIIMM: XacaH npomus O6eduHemomo Kpasncmso [Hassan v. the United Kingdom],
npecyaa Ha f0o1emMm1OT CYACKN COBET O 16 cenTemMBpu 2014, 6p. 29750/09, § 41

457 Mon TaBepHue, YneHOT 15 o4 EBponckaTa KOHBEHLMja 3a YOBEKOBYW NpaBa, KOMeHTap Ha uneHoT [Paul Tavernier, Article

15 in “La Convention Européenne des Droits de ’THomme, Commentaire Article par Article”] Economica 1999.
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Ha uneHoOT 15 3a npemaTt ce ynaTyeawe BO 1956 roguMHa BO npeameToT [pyuja
npomug O6eduHemomo Kpasncmso [Greece v. the United Kingdom],*® Bo ofHOC Ha
TepuTOpMjaTa HaKunnap,kojceywTe He belle He3aBMCHa ApxaBga.lpes n36yBHyBakeTo
Ha naHgemujata KoBMA-19, AEBET [pXaBW Ce MOTNMPAaa Ha HWMBHOTO MPaBO Ha
OTCTanyBatbe (feporuparbe) COrMacHoO YAeHOT 15, BO 35 HaBpaTW.*® MaHgemujata
pe3yaTupalle Bo AeCET HOBW OTCTanyBakba (Aeporaumm),*° co wrto BKynHMoT 6poj Ha
feporaunu Bo nctopujata Ha KoHBeHUMjaTa ce MCKaum Ha 45.

2. Kako ¢yHkumoHupa EKYT Bo ciyyanTe Ha feporaymja?

a. CyLUTUHCKU KpUTEpUYMHU

CTaB 1 04 U/JIEHOT 15 OLPTYBA TPU CYWTUHCKWA KPUTEPUYMM 3a Aeporaumjata ja
buge Bo cknag co KoHeeHUwjaTa.

BojHa u/iu Apyra jaBHa 3ApaBCcTBeHa BOHpefHa cocToj6a koja ro 3arposysa
JKMBOTOT Ha HauujaTa

Ha npaBoTo Ha Aeporauuja Moxe Aa 6uje ce MoBMKa CaMO BO BPEME Ha BOjHA
WM Ha Apyra OnuwTa 0nacHOCT, OAHOCHO jaBHa BOHpeAHa cocTojba Koja ro 3arposysa

458 Xanba 6p.176/56. Xanbata 6vna npornaceHa 3a HeAONYyLWTEHA Ha 2 jyHU 1956 TOAWHA, HO Toraw lpumja ja noeaekna
Xanbata C1eACTBEHO HAa MONMTUYKOTO pa3peluyBatrbe Ha Mpawarbeto (Pesonyunn 59 (12) 1 59 (32) Ha KomuTeToT Ha
MUHNCTPY).

459 Mpen n3byBHyBareTO Ha naHaemujata Koena-19, Anbanwja, Epmeruja, ®paHunja, fpysuja, fpunja, Upcka, Typuuja,
YkpanHa u ObeanHeToTo KpanCTBO Mporaacija Aepornparbe COrnacHo YNeHOT 15 BO ApYri OKOAHOCTU. Buam ja
36upkata Ha noaaTouu u3BeaeHu oa 3anucute Ha CoBeToT Ha EBpona nomefy 5 Maj 1949 1 18 Maj 2020 rOAMHA NO
OAHOC Ha cekoja Aeporauyuja HanpaseHa cornacHo KoHeeHuujata: https://www.coe.int/en/web/conventions/full-
list/-/conventions/treaty/oos5/declarations?p_auth=dA605s0e ,Pe3epBaunu n geknapaumu Ha [oroopot 6p.005
- KoHBeHUwja 3a 3aWTNTa Ha YOBEKOBUTE NpaBa 1 ocHosHUTE coboan [Reservations and Declarations for Treaty No.
005 - Convention for the Protection of Human Rights and Fundamental Freedoms]* Council of Europe Treaty Office,
10 cenTemMBpu 2020; WcTo Taka, BuaM n https://www.academia.edu/42294162/Derogations_from_the_European_
Convention_on_Human_Rights_The_Case_for_Reform, ,/Jleporaunu of EBponckata KOHBEHLMja 32 YOBEKOBW Npasa
- Cnyuaj 3a pedopmu [Derogations from the European Convention on Human Rights - The Case for Reform]*, C.Banac
[S. Wallace], academia.edu.

460 JIp>KaBN-AOrOBOPHUYKM KOM ja UCKOPWUCTMjA 0BAa MOXHOCT Kako OATOBOP HA MAaHAEMMjaTa 3ak/yuHO CO 13 aBryct
2020 ce: AnbaHuja, Epmenuja, EcTonuja, Tpy3uja, JleToHunja, CeepHa MakeaoHuja, Monaasuja, PomaHuja, CaH
MapuHo u Cp6uja. Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/webContent/62111354
,V/3BecTyBarbaTa COrIacHO UNeHOT 15 0f KOHBEHLMjaTa BO KOHTEKCT Ha maHaemujata KOBWU/A-19 [Notifications under

Article 15 of the Convention in the context of the COVID-19 pandemic]“, Council of Europe Treaty Office, 29 jyHun 2020.
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XMBOTOT Ha Hauwjata. Cnopea OBOj KPUTEPUYM MOXaT [a Ce pa3rpaHuuaTt fpe
KaTeropum Ha CUTyaLmum.

i) BpeMe Ha BOjHa

[lo MOMEHTOT Ha NULYBaHETO, eANHCTBEHATA Aeporaunja Koja buaa noTTMKHaTa
o[} BOeHa cocToj6a, BO cMUCAa Ha MefyHapoeH UKW BHAaTpelleH BOeH KOHGAUKT Uau
BOEHA arpecuja oA Apyra Apxaea,*®' e geporauujaTa Koja ja npe3eHTpana YkpauHa
nocne HactaHute BO Kpum 1 UcCTouHa YKpauHa BO 2014 rofMHa.*®? Bo Hej3uHata
Bep6anHa HoTa (Note Verbale) ykpanHckaTta Bnaga pebepupalue Ha ,BoeHa arpecuja,
»aHeKCHja“ n ,,okynaymja .

if)  [pyrajaBHa BoHpegHa cocToj6a

CuTe Apyrv cuTyauum Bo BpCKa co kou belue ynotpebeHo fepornpareto cnopes
UNIeHOT 15 0Of CTPaHa Ha Ap>XaBWTe-AOTOBOPHWUKM 3aceraa ,,0pyed jasHa BOHpeOHa
cocmojba“. CuTyaummTe 3a KOU NPETXOAHO Ce CMeTalle jeKka NpeTcTaByBaaT ,jaBHa
BOHpeaHa cocTojba“ 1 3a Kou ce CMeTalle AieKa v OnpaBAyBaaT Aeporayunte cnopes
UNeHoT 15 BKAYUyBaaT: 3akaHa 3a 0e3befHOCTa KOja ja MpeTCTaByBaa aKTUBHOCTUTE
Ha WPA (Mpckata penybaukaHcka apmuja) Bo CeBepHa Mpcka,*** BoopyxeHuTe
6yHTOBM BO Hymea u Hoea KanefoHwuja BO 1985 rofjnHa,** BOOPY>XEHOTO BOCTaHUe
Bo AnbaHwuja BO 1997 roamnHa,** 3akaHaTta off CEpUO3HM TEPOPUCTUUYKM Hanaan BO

461 Xacan npomus O6eduHemomo kpasncmso [Hassan v. the United Kingdom], npecyaa Ha foNeMnoT CyACKM COBET 04 16
centemMBpu 2014, 6p. 29750/09, §§ 40-41.

462 Buawn https://www.coe.int/en/web/conventions/full-list/-/conventions/webContent/62111354 ,/3BecTyBataTa
COrNACHO YNEHOT 15 04 KOHBEHUMjaTa BO KOHTEKCT Ha naHgemujata KOBUA-19 [Notifications under Article 15
of the Convention in the context of the COVID-19 pandemic]*, Council of Europe Treaty Office, 29 jyHu 2020.
MokoHKpeTHO, AeknapalujaTta Bo Note Verbale o4 MocTojaHOTO NPeTCTaBHUIWITBO HA YKPanHa cO AaTyM OA 5 jyHK
2015, 3 HOEMBPY 2015 U1 31 jaHyapu 2017.

463 Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/0o5/declarations?p_auth=dA605s0e
»PesepBauuu v aeknapaunn Ha [loroopoT 6p.005 - KOHBEHLMja 3a 3alTUTa Ha YOBEKOBUTE MPaBa U OCHOBHUTE
cnoboan [Reservations and Declarations for Treaty No. 005 — Convention for the Protection of Human Rights and
Fundamental Freedoms]*, Council of Europe Treaty Office, 10 centemspu 2020. Ocoe6Ho, § 1-3 o4 Note Verbale oa
M0CT0jaHOTO NPETCTaBHMWTBO Ha YKPalHa CO AaTyM O 5 jyHu 2015.

464 Mpcka npomus O6eduHemomo Kpasncmao [Ireland v United Kingdom], npecyaa oa 18 janyapw 1978, 6p. 5310/71; Buau
M UCTO Taka M U3BECTyBatbaTa 3a Aeporauuin Ha ObefnHeToTo KpascTBo CO AaTyM 0/ 20 aBrycT 1971, 23 jaHyapu 1973 1
16 aBryct 1973, Yearbook of the Convention, volume 14, page 32 and volume 16, cTp, 24, 26 11 28.

465 BUAM ro NMCMOTO Ha BPLIMTENOT Ha Ao/MKHOCTA [Chargé d’affaires] 3a ®paHuuja co gatym o 7 despyapu 1985.

466 Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/oos/declarations?p_auth=dA60550e
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ObeanHetoTo KpaacTso nocne Hanagute Bo CoefMHeTUTE APXKaBU Ha 11 CenTemBpwu
2001 rofinHa,*’ TepopucTUYKaTa akTUBHOCT Ha KPM (KypackaTa paboTHuuka napTuja)
BO JyrouncTouHa Typumja,*®® TepopuctuukmnTe Hanagu o ®paHuumja Bo 2015 rofnuHa*e?
1 06MA0T 3a BOEH Nyy BO Typuwja BO 2016 roAMHA.*°

3arpo3syBatbe Ha XMBOTOT Ha HayujaTa

[lypv 1 Kkora ce CMeTa fieka CuTyauujata NpeTcTaByBa ,BOjHA WAW Apyra jaBHa

BOHpe/Ha coCToj6a" 33 1a MOXe Aa Ce OMnpaBs/a Aeporalujara Cropes Y/leHoT 15 CTas
1, 7aa Tpeba MCTO Taka Aa ro ,3a2po3ysd XUBOMOM HA Hayujama.*

467

468

469

470

,PesepBaunu 1 feknapaunn Ha [loroBopoT 6p.005 — KoHBEHLMja 33 3aWTUTa Ha YOBEKOBUTE MPaBa U OCHOBHMUTE
cnoboan [Reservations and Declarations for Treaty No. 005 - Convention for the Protection of Human Rights
and Fundamental Freedoms]®, Council of Europe Treaty Office, 10 centemspu 2020. OcobeHo, Note Verbale oa
MWHNCTEPCTBOTO 3a HaABOpewHw paboTn Ha AnbaHuja, co AaTyM OA 26 jyan 1997.

A. u 0pyeu npomus O6eduHemomo Kpascmso [A. and Others v. the United Kingdom], npecysa Ha fonemMunoT Cyacku
coBeT oA 19 depyapu 2009, 6p. 3455/05, § 181; Buam u https://www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/0o5/declarations?p_auth=dA605sOe ,Pe3epBauuu 1 peknapaumu Ha [lorosopot 6p.005 -
KoHBeHLMja 3a 3aWTnTa Ha YOBEKOBUTE MpaBa U OCHOBHWUTe cnoboam [Reservations and Declarations for Treaty No.
005 - Convention for the Protection of Human Rights and Fundamental Freedoms]*, Council of Europe Treaty Office,
10 centemspu 2020. OcobeHo, Note Verbale oa MocTojaHOTO NpeTcTaBHUWTBO Ha O6eaNHETOTO KpasCTBO CO AaTyM OA
18 flekemBpu 2001

Akcoj npomus Typyuja [Aksoy v. Turkey], npecyaa oA 18 sekeMBpy 1996, 6p. 21987/93, § 70; Buan v https://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty/oo5/declarations?p_auth=dA605s0e , Pe3epBauuu v Aeknapauum
Ha JloroBopoT 6p.005 — KOHBEHLMja 33 3alTWTa HA YOBEKOBUTE MpaBa W OCHOBHUTE cnoboau [Reservations and
Declarations for Treaty No. 005 - Convention for the Protection of Human Rights and Fundamental Freedoms]®,
Council of Europe Treaty Office, 10 centemspu 2020. OcobeHo, Note Verbale oa MocTojaHOTO NPETCTaBHUWTBO Ha
Peny6auka Typunja co AaTyM 0A 24 jyan 2016

Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/o05/declarations?p_auth=dA605s0e
.PesepBauny 1 geknapaunn Ha JloroBopoT 6p.005 — KoHBEHLMja 33 3aWTUTA Ha YOBEKOBUTE MPaBa U OCHOBHUTE
cnoboaw [Reservations and Declarations for Treaty No. 005 — Convention for the Protection of Human Rights and
Fundamental Freedoms]* Council of Europe Treaty Office, 10 centemspu 2020. OcobeHo, NMcMOTO 04 MocTojaHoTo
NPeTCTaBHMIWITBO Ha ®paHumja npu CoseToT Ha EBpONa, CO AATyM OA 24 HOEMBPU 2015

Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/oos5/declarations?p_auth=dA605s0e
,Pe3epBauuu n aeknapaunn Ha [loroBopoT 6p.005 — KOHBEHLMja 33 3alWTUTAa HAa YOBEKOBUTE MPaBa U OCHOBHUTE
cnobopw [Reservations and Declarations for Treaty No. 005 — Convention for the Protection of Human Rights and
Fundamental Freedoms]*, Council of Europe Treaty Office, 10 centemBpu 2020. OcobeHo, Aeknapauujata Ha Note

Verbale og MocTojaHoTO NpeTcTaBHUWTBO Ha Peny6auka Typumja co AaTym 04 21 jyau 2016
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WNcTopucku rneaaHo, CyaoT TOIKyBas ieKa T0a 3HaUes0 , UCKIyunTeHa CUTyaLmja
Ha Kpu3a WM OMWTa ONAaCHOCT Koja ro MOroAyBa LE/NOKYMHOTO HacCeneHue u
MPEeTCTaByBa 3aKaHa 33 OPraHW3MPaHMOT XMBOT Ha 3aefHMLATA O/ KOja COCTaBeH
Aen e v apxagata. 4’ Mefytoa, MOWHe HeoaaMHa, 6110 NojacHeTo aeka ‘onwTata
0MacHOCT MOXe f1a MOroAy CaMo OMpeAEeNeH PETMOH UM OAPEeeHa Hauuja, HAMECTO

HauKjaTa Kako LenmHa.*?

OnwTaTa onacHocT Tpeba fa 6uge cTBapHa (pakTnuka) v HemocpeaHa, HO Taa
He Mopa fa buie HyXHO NpUBPEMEHA W MOXHO € OflWTaTa ONacHOCT, OAHOCHO
jaBHaTa BOHpefHa cocToj6a BO CMWC/NA HA 3HAUEHETO Ha YNEHOT 15 4a NPOAOXKM
HEKOAIKY TOAMHW. Bnajata Ha ObeguHeToTo KpancTBo, Ha Npumep, UCNpaTu wect
M3BECTYBatba 33 Aeporvpare 04 KOHBEHLMjaTa WTO Ce OAHECYBAa HA M3BPLUYBAHETO
Ha BOHCYACKMTE OBAACTyBakba 33 aMcCere, 3aApXyBake W 3aTBOparbe BO CeBepHa
Vpcka of 1971 Ao 1975 roavHa u Cyaot npudatu feka 6e3begHocHaTa 3akaHa Koja ja
Hocena VIPA npeTcTaByBa/ia OnuiTa ONacHOCT, 0AHOCHO jaBHa BOHpeaHa cocTojba koja
ro 3arpo3yBa/ia XMBOTOT Ha HallWjaTa BO TeKOT Ha Toa Bpeme.*3 OcBeH T0a, bapareto
33 HEMOCPeAHOCT HYXHO He Oapa o4 Ap>aBaTa fa ueka Aa yApw kaTacTpoda, npes
[a npe3emMe MepKu 3a Aa Ce CNpaBu CO Hea, TYKY ApXaBaTa MOXe [a Ce NOBMKA Ha
feporauujarta 3a Aa ce yCBojaT NPeBEHTUBHU MepKU.#* Of npumMepuTe CnoMeHaTu
norope ce YMHW fAeKa CUTyauuuTe, Kako WTO Ce TePOPUCTUUKUTE 3aKaHU WK

4 Jloynec npomus Upcka (6p.3) [Lawless v Ireland (No. 3)], npecyaa oA 1jyaun 1961, 6p. 332/57, § 28

472 Taksa Oele, Ha NpuUMep, cUTyaumjaTa cO BOOpY>XeHWTe BYyHTOBM BO Hymeja, HoBa KasnepoHuja, BO BpCka €O WTO
®paHumja HanpasK feporauyuja Ha 7 pespyapu 1985 roanHa. Kako TakBa MOXe Aa ce pasriedyBa v CuTyaumjaTa BO
McToyHa YkpanHa n Ha Kpum.

473 Buau Mpcka npomus O6eduHemomo Kpaacmso [Ireland v United Kingdom], npecysa oa 18 jaHyapu 1978, 6p. 5310/71;
BpeHuzaH u Mek bpajo npomug O6eduHemomo Kpaacmso [Brannigan and McBride v. United Kingdom], npecyaa o 26
Maj 1993, 6p. 14553/89 11 14554/89; Mapwan npomus O6eduHemomo Kpaacmso [Marshall v. United Kingdom], opnyka
3a [LOMYWTEHOCT OA 10 jyau 2001, 6p. 41571/98; 1 04 MHOTY CKOpo A. u dpyau npomus O6eduHemomo Kpascmso [A.
and Others v. the United Kingdom], npecyaa Ha fon1eMnoT cyacku COBET 04 19 despyapu 2009, 6p. 3455/05, § 178. Buam
WCTo Taka n MekgoHang P. Cr). [Macdonald R. St. J.], LAleporauunte cnopey YneHoT 15 of EBponckarta KoHBeHLMja 3a
uoBekoBM npasa [Derogation under Article 15 of the European Convention of Human Rights]*, Bo Columbia Journal of
International Law, 36, 1998, cTp. 241-242; Buau u https://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/0o5/declarations?p_auth=dA605s0e ,Pe3epBaunn n geknapaunu Ha JoroeopoT 6p.005 — KoHBeHUMja 33
3alWTKUTa Ha YOBEKOBWTE NPaBa u ocHoBHMTE cn060aM [Reservations and Declarations for Treaty No. 005 — Convention
for the Protection of Human Rights and Fundamental Freedoms]*, Council of Europe Treaty Office, 10 centemspu 2020.
0OcobeHo, NOBNEKYBaHETO HA AeporaLimjaTa COAPXXKaHO BO AOMUCOT 04 MOCTOjaHOTO NPETCTaBHMWTBO Ha O6eAMHETOTO
Kpancteo co Aatym of 5 Maj 2006

474 A. u Opyeu npomus O6eduHemomo Kpasacmso [A. and Others v. the United Kingdom], npecysa Ha fo1emMunoT cyacku

coBeT 04 19 dpespyapu 2009, 6p. 3455/05, § 177
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Hanaau,¥° BOOpYxXeHuTe 6YHTOBM MW BOEHWTE Ny4oBH (coup d’Etats)”® ce npudakaat
0/, cTpaHa Ha CyAOT KaKo CUTyauMM Ha OMwTa OMACHOCT, OAHOCHO jaBHa BOHpeAHa
cocTojba WTo ja onpaeayBa NpMMeHaTa Ha Jeporaluja cornacHo YaeHoT 15.

BoesHo, kpu3aTta uam onacHocta Tpeba fa 6uze Taksa WTO BOOONYAEHUTE MEPKU
WM OTPaHUUyBakba KOU Ce J03BO/IEHU CO KOHBEHLMjaTa (Kako LTO Ce 0ApXKYBat-ETO
Ha jaBHaTa 6e30eAHOCT, 34paBjeTo M peaoT of UneHoBUTe 8-11 04 KOHBEHLWjaTa) ce
Boo6nuaeHo HeajekBaTHW.#7 TnasaTa | o4 oBaa nybamKalmja roBopwu 3a cuTyauunTe
BO KOV Ha AP>XaBUTE MM € J03BO/IEHO [1a C& BMELIAAT BO OAPEAEHN NPaBa, BO KOHTEKCT
Ha OArOBOPOT Ha NAHAEMMjaTa U YCA0BWTE 3a Aa FO CTOPAT TOA COMIACHO YNEHOBUTE
8-11. Bo Hea ncTo Taka ce AMCKYTHPA 33 HaUMHUTE Ha kow ce obe3besyBa ycornaceHocT
CO ipyrute YneHosmn o4 KoHseHLUMjaTa. Bo rnasata | He ce nojaByBaat nprvMepu BO KOU
Ce CMEeTa/o 33 HEBO3MOXHO APXXaBaTa fa OArOBOPY Ha NaHAEMMjaTa BO PAMKUTE Ha
NOCTOjHaTa pamka Ha KoHBeHUWjaTa. Mopajn Toa, 0CTaHyBa HEJaCHO Aa/Iv 1 BO KaKBM
OKOZIHOCTW NaHAemujaTa KoBna-19 61 ro MCNONHWAA OBOj KOHKPETEH NpeAyc/oB 3a
NOBKKYBatbe Ha YNeHOT 15. OBa npawarbe NonoApobHoO ce aHaAM3Mpa BO AenOT (B)
nogony.

Bo Mepa Kkoja e CTporo HeonxoAHa O or/ief; Ha UTHOCTa Ha CUTyalujaTa

Ha ap>aBuTe UM e JO3BOJIEHO Aa OTCTanaT (4eporupaat) o4 HUBHUTE 06BpCKM fa
o6e3bepnat 3awWTnTa Ha NpeocTaHaTUTe Npasa of KoHeeHUMjaTa, CamMo BO Mepa Koja
€ CTPOro HEeoMnxofjHa CO Or/e[, HAa UTHOCTA Ha cuTyaumjata. lypv u npu BOHpeaHa
coctojba, CyAOT MMa HarnaceHo feka ApXasuTe ocCTaHyBaaT 00Bp3aHM fa rw
3aWTUTAT BPEAHOCTUTE HA JEMOKPATCKOTO OMWTECTBO, KAKBY WTO C& NJypanu3mMor,
To/lepaHLUmMjaTa U WNPOKOTPaA0CT.478

MocTon crekTap Ha YMHUTENN KOW Ceé MepofaBHM 3a oanykata Ha CyaoT faau
Ap>kaBaTa ro HaAMMHANA OHa WTO CTPOTO rO HA/J0XyBa BOHpPeAHATa COCTOj6a, Kako

475 Buan bpeHuzaH u Mek bpajo npomus O6eduHemomo Kpasacmso [Brannigan and McBride v. United Kingdom], npecyaa
0/ 26 Maj 1993, N0s. 14553/89 and 14554/89, § 48; A. u Opyeu npomus O6eduHemomo Kpascmso [A. and Others v. the
United Kingdom], npecyna Ha foneMnoT cyacku COBET 04 19 GeBpyapu 2009, 6p. 3455/05, § 181

476 Buan Mexmem Xacan Aamat npomus Typyuja [Mehmet Hasan Altan v. Turkey], npecyaa oA 20 MapT 2018, 6p. 13237/17,
§§ 91-93; WaxuH Asanaj npomus Typyuja [Sahin Alpay v. Turkey], npecyaa og 20 MapT 2018, 6p. 16538/17, §§ 7577

477 Buaw JaHcka, Hopsewka, Lsedcka u Xosnanduja npomus Ipyuja (,fpukuom cayuaj“) [Denmark, Norway, Sweden and
the Netherlands v. Greece (the “Greek case”)], npecysa oa 24 jaHyapu 1968, 6p. 3321/67, 3322/67, 3323/67 v 3344/67,
V3sewTaj Ha Komucwjara, § 153

478 Mexmem Xacan Aamat npomus Typyuja [Mehmet Hasan Altan v. Turkey], npecyaa oA 20 MapT 2018, 6p. 13237/17, § 210;

LWaxuH Aanaj npomus Typyuja [Sahin Alpay v. Turkey], npecyfa o4 20 MapT 2018, 6p. 16538/17, § 180
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Ha NpumMep, NpMpOoAAaTa Ha NpaBaTa KoW Ce 3acerHaTy Co Aeporauujata, OKOJIHOCTUTE
KOW BOAAT KOH BOHpeAHaTa cocTojba 1 Hej3nHOTO Tpaere.#? CyAoT UCTO Taka BOAU
CMeTKa 3a TOa JaNn MepKUTe MPeTCTaByBaaT BUCTMHCKM OATOBOP Ha BOHpeAHaTa
cocToj6a, fann Tue bune ynotpebeHu 3a LenTa 3apagu kKoja bune ogobperu, ganu
Aeporauujata e orpaHuueHa BO OMceroT, Aanu notpebata of feporaumja buna
MOA/IOXKEHA Ha NPeNCNUTyBatbe, Aasn MepkuTe 6uae npeamMeT Ha CTPOrU 3alTUTHM
rapaHuuu, NponopLUMOHANHOCTA HA MepKuTe, Jann Tue buae AMCKPUMMHATOPCKM
W fanu mepkute Gune BOBeAeHW BO MOCTAanka BO COMACHOCT CO 3aKOH u bune
NOANOXEHU Ha CYACKA KOHTPO/A U MPencruTyBake.

KoH3ucmeHmHocm co dpy2ume 068pcku 00 medyHapodHomo npaso

[pyr CyWTWHCKN KpUTEpUyM 3a Aeporaunute ga 6MAaT BO CKAAj CO UNEHOT 15 e
Aeka Tre Tpeba Bo UCTO BpeMe Aa buaat ycornaceHu co apyrute o6BpckM Ha pxaBaTa
04 MefyHapoAHOTO npaeo, popmMynalimja Koja UCTO Taka ce CpekaBa v BO YNEHOT 4
oa MMITMN.4° OBa npawatke 6Un0 nokpeHato npea CyfoT CamMo BO efjHa NPUKKA,
Kora ce TBpAeno Aeka AeporalnjaTa Ha Bnagata Ha ObeamHeToTo KpancTeo He buna
BO CK/Maj CO YneHoT 15, 6uaejku Bnagata Hanpasuna oduLMjanHO NpOrnacyBarse
Ha BOHpeAHa cocTojba, kako wTo 6apan n uneHoT 4 og MMTMN.4¥ CyaoT, cenak, ro
O0TOPANA ApTYMEHTOT Ha XanuTenmTe.

Heso3moxHU bepozauuu

YneHoT 15 CTaB 2 NpeABMAYBA AeKa BO HWUTY efHa cuTyauuja He moxe Aa buge
HanpaBeHa HUTY eiHa Ba/IMHA leporaLnja 04 npaBarta 3arapaHTUpPaHu Co U1eHoBUTE
2,3, 4 CTaB 11 7 of EKUM. NcTo Taka, HEBO3MOXHO € fia Cce oTcTanu (aeporupa) oA
3abpaHaTa Ha CMpTHa Ka3Ha, NpejBuaeHa Bo YaeHoBUTe 6 1 13 04 KoHBeHLMjaTa. *
MITHOCTa Ha jaBHaTa BOHpeHa cocToj0a He 0BO3MOXYBA UCKYUYOK O/} OBA MPaBUIO U
CypoT He ce ABOYMe/ MOBTOPHO a MOTEHLMPA eKa Ha APXKABUTE HE UM € JO3BO/IEHO

479 bpeHu2aH u Mek bpajo npomus O6eduHemomo Kpascmao [Brannigan and McBride v. United Kingdom], npecyaa oa
26 Maj 1993, 6p. 14553/89 11 14554/89, § 43; A. u Opyeu npomus O6eduHemomo Kpasacmso [A. and Others v. the United
Kingdom], npecyaa Ha fonemmnoT CyAcku CoBeT 04 19 deBpyapu 2009, 6p. 3455/05, § 173

480 UneHoT 4 oa MIMIMN npeasnayBa Aeka , Bo Bpeme Ha jaBHa BOHpeAHa COCTOj6a Koja ro 3arpo3yBa XWBOTOT Ha
HalujaTa YMewTo NoCToeHE e 0PULMjaHO NPOrACeHO ...

481 Buau bpeHuzaH u Mek bpajo npomus O6eduHemomo Kpasacmso [Brannigan and McBride v. United Kingdom], npecyaa
04 26 Maj 1993, Op. 14553/89 1 14554/89, §§ 6773

482 Buav ro uneHot 3 o4 MpoTokosoT 6p. 6 1 uneHoT 2 04 MpoTokooT 6p. 13, Npu WTO 06aTa NpeABMAYBaaT Ha MCTOBETEH
HauuH fAeka: ,He e 00380/1eHO Kakso 6uso depozupare 00 00pedbume Ha 080j [Tpomokos cnoped yseHom 15 00

KoHseHyujama*.
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Aa fepornpaat of osve oapeabu UaAm Aa Cce NOBMKAaT Ha BAKBOTO Pe30HUpatbe BO
0[HOC Ha UNEHOT 15 CTaB 2.48

YneHoT 15 cTaB 1 He v 06Bp3yBa ApXaBuTe A3 HanpasaT Aeporaumja. Moumor
,MOXe*“ LUTO Ce KOPWCTY BO OBOj CTaB 3HaUM Aieka ApxasuTe Tpeba camute Aa npoueHat
[anv feporauujata e HeoNxXoAHa BO KOHKpeTHWTe BOHpeabu cocTojou co kou The ce
cooueHu. CyfoT reHepasHO UM AaBa Ha [pXaBuTe WMPOKA MarpyMHa Ha NpoLeHKa
3a [la yTBpAAT 43N € A0BEAEH BO Mpallakba XMBOTOT HA HUBHATA HaLMja 1 OLEHUA
AeKa BAafnTe ce BO Nogobpa no3uumja ofowWwTo efeH MefyHapoaeH cya: i) Aa oanydar
Jany Nocton BoHpeaHa coctoj6a; u i) 4a ro yTBpAaT ONCEroT Ha Aeporayunte Kow
Ce HeonxoAHw 3a Aa ce nsberHat uau ybnaxar epektnTe Ha efHa TakBa BOHpeaHa
cocTojba.+®

OBaa AuUCKpeuuja, cenak, He e HeorpaHuueHa. Mpu [eporMpareTo ApXasuTe
MOpaaT fAa M MOYMTYBaaT KpPWUTEPUYMWUTE CMOMEHATM MOrOpPe BO OAHOC Ha
HEMOXHOCTa fia ce oTcTanu (Aepornpa) oA anconyTHUTE MpaBa U MOYMTYBAHHETO
Ha oCTaHaTUTe 06BPCKM COMNACHO MeFyHapOAHOTO MpaBo. HMBHaTa eBeHTyasnHa
OANlyKa [ia epOrMpaat BO KOHKPETHWUTE OKOJIHOCTM WM HWUBHMOT M360p Ha MepkuTe
KOW Ke Tv npe3emar BO NepuAOT Ha Aeporaynja e HaareayBaH o4 cTpaHa Ha Cyaor.
[l0 A€HEWHNOT AaTyM, Of YeTupu ApXasu, u Toa lpumja, Wpcka, ObeanHeTOTO
KpasncTso v Typumja, CysoT nobapan Aa rv onpasaaat MepkuTe npe3emMeHun BO TeKOT
Ha NepnoaoT Ha Aeporaumjata. Ho, npeamMeToT Koj 6un nokpeHat npoTus fpumja Bo
rnornes Ha MepKuTe Npe3emMeHu Kako 0AroBOP Ha My4yoT Ha ,MOKOBHULMTE" BO 1967
roanHa*s ocTaHyBa eAMHCTBEHWOT MPeAMET 40 AeHECKa BO KOj CyACKMOT OpraH Ha
KoHBeHUMjaTa He Ce COTNacKA CO apryMEeHTOT Ha ApXaBaTa-uieHKa BO OAHOC Ha
MOCTOEHETO Ha BOHPeAHa cocTojba.

6. MpoueAypasHN KpUTEPUYMHU

Bo 04HOC Ha mpoueaypasHWUTe 3aWTWUTHU TapaHUMK, UieHOT 15 CTaB 3 COAPXM
06Bpcka fia ce N3BecTu feHepasHMOT cekpeTap 1 Toj Aa Buze LenocHo MHPopmumpaH 3a
npeseMeHuTe MepKM U MPUYMHUTE 33 HIB, KAKO 132 MOMEHTOT BO KOj TUE MPecTaHyBaar.

483 Buav OuanaH npomus Typyuja (6p.2) [Ocalan v. Turkey (No. 2)], npecyna o4 18 mapT 2014, 6p. 24069/03,197/04, 6201/06
1110464/07, §§ 97-98; PaHyes npomus Kunap u Pycuja [Rantsev v. Cyprus and Russia], npecyaa og 7 jaHyapu 2010, 6p.
25965/04, § 283

484 Akcoj npomus Typyuja [Aksoy v. Turkey], npecyaa o 18 aekemspu 1996, 6p. 21987/93

485 JaHcka, Hopsewka, LLsedcka u Xonaxduja npomus fpyuja (,fpukuom cayyaj“) [Denmark, Norway, Sweden and the
Netherlands v. Greece (the “Greek case”)], npecyaa op 24 jaHyapu 1968, 6p. 3321/67,3322/67,3323/67 v 3344/67, N3BewTaj

Ha Komucujara, § 153

174



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

Bo OTCYCTBO Ha 0ULMja/IHO M jaBHO M3BECTyBakbe 3a [leporalmjata UieHoT 15 He ce
nprMeHyBa n KoHBEHLWjaTa Cce NpMMeHyYBa BO LI/I0CT BO OJJHOC Ha Kou 6110 MepKu
npe3emMeHn off CTpaHa Ha ApXasaTta.*®¢ UneHOT 15 CTaB 3 UCTO Taka M3NCKyBa Aa buae
BOCMOCTABEHO NOCTOjaHO NPEUCNUTYBakbe Ha NoTpebaTa o BOHPeAHU MepKi. 487

W TeHepanHmnoT cekpeTap Ha COBETOT Ha EBpoNa 1CTO Taka Ce akTUBMPA 3aefH0 CO
APXaBUTE BO BPCKAa CO BOHPEAHUTE MEPKM M 3aMOYHa A3 Urpa 3roNemMeHa akTMBHA
Y/10ra BO BPLWHETO HAA30P HAA OMpPaBAYyBakbaTa 3a eporalumjata CorMacHo YaeHoT 15.
Ha npumep, 3a Bpeme Ha rpafaHcku Hemupu Bo AnbaHuja Bo 1997 roguHa, Toj nobapa
HaTaMOLIHO OMpaBAYyBatbe 33 BOHPEeAHUTE MEpKU Ha anbaHckaTa Bnaga v Bo 2005
rOAVHa TOj He ro NpudaTi N3BecTyBareTo Ha paHLMja 33 BOHpeAHaTa cocTojba WTo
Oelwe npornaceHa 3a Bpeme Ha HemupwuTe Bo Mapu3 kako objasa Ha geporayuja.+s

Pe3onyumjata Ha MapnameHTapHoTo cobpaHue Ha CoBeToT Ha EBpona 2209
(2018) npenopaua leHepanHMOT cekpeTap fa MOCTanyBa Kako COBETOAABHO TEN0
npe4 W 3a Bpeme Ha AeporauuuTe 3a fa 1 ,NpyxKa CoBeTW Ha koja 6uno apxaga-
[OrOBOPHMUKA KOja ja pasriefyBa MOXHOCTA 3a Aiepornpare Jaan geporayumjata e
HEOMXOAHA W, AOKO/IKY € TOa TaKa, Kako CTPOro fa Ce OrPaHNYM Hej3HMOT oncer. 8
OBOj HOB C/10j Ha BOHCYACKM HAf30p MOXE [a CTaHe yWTe MOPEeeBaHTEH KaKo
WTO Ap>XaBuTe Ke BoAaT OUTKA BO OAHOC Ha OMCEroT BO KOj HUM Moxe Aa UM buje
[03BO/IEHO HUBHWUTE MEPKM KaKO OArOBOP Ha naHAaemMumjata Kosua-19 fa HaBaerysaart
BO YOBEKOBWTE Mpasa. [eHepanHaTa CeKpeTapka HeodaMHa My Hamuwa nMucMo Ha
MpemMuepoT Ha YHrapuja, Ha npumep, npesynpeayBajku ro feKa 3aKOHOAABCTBOTO
AOHECEHO KakKo OAroBOp Ha naHAeMujata KoBua-19 61 rv 3arpo3nno eMoKpaTckuTe
MPUHLUMMM N YOBEKOBUTE MpaBa.*°

486 Kunap npomus Typyuja [Cyprus v. Turkey], V3BewTaj Ha KomucujaTa o4 4 okToMBpu 1983, 6p. 8007/77, §§ 66-68

487 bpeHuzaH u Mek bpajo npomus O6eduHemomo Kpasncmso [Brannigan and McBride v. United Kingdom], npecyaa oa 26
Maj 1993, Op. 14553/89 1 14554/89, § 54.

488 Buan https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=24505&lang=en ,BoHpeaHa cocTojba:
npalarbaTta 3a NPONOPLMOHANHOCT WTO Ce OfHECYBAaT Ha AepOoraLMuTe CNopes YNeHoT 15 04 EBponckaTa KOHBeHUMja
3a yoBekoBW npasa [State of emergency: proportionality issues concerning derogations under Article 15 of the
European Convention on Human Rights]*, P. KomTe [R. Comte], 13BewTaj Ha MapaameHTapHoTo cobpaHue, KomuTeT 3a
npaBHU Npallatba U YOBEKOBY NpaBa, 27 Gespyapu 2018.

489 Buaw https://pace.coe.int/en/files/24505 ,,BoHpeaHa cocToj6a: npaluarbata 3a NPONOPLMUOHANHOCT WTO Ce 0AHECYBaaT
Ha ieporalnTe Cnopes 41eHoT 15 04 EBpOMNCcKaTa KOHBEHL{Mja 33 Y0BEKOBY NpaBa [State of emergency: proportionality
issues concerning derogations under Article 15 of the European Convention on Human Rights]*, Pesonyuuja 2209
(2018), MapnameHTapHo cobpaue, 24 anpua 2018.

490 Buan https://rm.coe.int/orban-pm-hungary-24-03-2020/16809d5f04 ~ MucMo Ha TeHepanHaTa cekpetapka Ao

MpemunepoT Ha YHrap#ja, 24 MapT 2020
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B. /la ce AepOrMpa U/1 A He Ce feporupa Bo BpeMe Ha
CMTyaLMja KaKBa LWITO e NnaHAeMujaTa KoBua-19?

Momefy MapT 1 anpwua 2020 roAuHa 10 ApXasK ro n3sectuja CoBeToT Ha EBpona

33 HMBHATA Hamepa fJa [eporMpaaT o4 HueHWTe 06Bpckn oA EKYM Kako oAroBop
Ha naHgemmjata.®' Toa npeTcTaByBalle JoToraw HeBuaeH 6poj Ha MCTOBpEMEHM
Aeporaumn n pasropu gebata BO nornes Ha Toa fanv naHgemujata Koswa-19
onpasAyBa feporaunja cnopes YaeHor 15.42

491

492

[1p>XaBn-4OrOBOPHUUKM KOW ja MCKOPUCTMja OBaa MOXHOCT 3aKAY4YHO CO 13 aBrycT 2020 ce: AnbaHuja, Epmenija,
EcToHWja, Mpy3uja, NleToHuja, CeBepHa MakefoHWja, Monaasuja, Pomaruja, CaH MapuHo n Cpbuja. Buawn https://
www.coe.int/en/web/conventions/full-list/-/conventions/webContent/62111354 ,/13BecTyBarba COMMACHO UYNEHOT
15 044 KOHBEHLMjaTa BO KOHTEKCT Ha naHaemujata Koeua-19 [Notifications under Article 15 of the Convention in the
context of the COVID-19 pandemic]“, Council of Europe Treaty Office, 29 jyHun 2020.

Buan:  https://www.leclubdesjuristes.com/blog-du-coronavirus/que-dit-le-droit/recours-article-15-cedh/ ,Ynotpe6a
Ha uneHoT 15 04 EBponckaTa KOHBEHLM]a 3a YoBekoBUTe npaBa [La recours a l'article 15 de la Convention européenne
des droits de ’homme]*, X.M.Kocra [).P. Costal, le club des juristes, 27 anpun 2020; https://www.leclubdesjuristes.com/
blog-du-coronavirus/que-dit-le-droit/la-convention-edh-face-au-covid-19-depasser-les-apparences/ ,EKUM ce coouysa
co KOBMA-19: HaAMMHYyBarbe Ha nojasHocTa [La Convention EDH face au Covid-19: dépasser les apparences]®, ®. Cyap
[F. Sudre], le club des juristes, 27 anpun 2020; https://www.leclubdesjuristes.com/blog-du-coronavirus/que-dit-le-
droit/la-restriction-vaudra-toujours-mieux-que-la-derogation/ ,OrpaHnuyBatbeto ke 6uge cekoraw nogo6po oTKosKY
Aeporvpatbeto... [La restriction vaudra toujours mieux que la derogation...]* CTy3e [S. Touz€], le club des juristes, 22
anpun 2020; https://www.academia.edu/42294162/Derogations_from_the_European_Convention_on_Human_
Rights_The_Case_for_Reform, ,, [leporaunnte oA EBponckata KOHBEHLMja 3a YOBEKOBM nMpasa — Caydaj 3a pedpopma
[Derogations from the European Convention on Human Rights - The Case for Reform], C.Banac [S. Wallace], academia.
edu; https://verfassungsblog.de/covid-19-and-derogations-before-the-european-court-of-human-rights/ ,Kosua-19 un
AeporayunTe npes EBPONCKMOT cyA 3a yoBekosw npasa [Covid-19 and Derogations before the European Court of Human
Rights]“, C.Monoj [S. Molloy], Verfassungsblog on Matters Constitutional, 10 anpun 2020; https://strasbourgobservers.
com/2020/04/01/states-should-declare-a-state-of-emergency-using-article-15-echr-to-confront-the-coronavirus-
pandemic/ , ApxasuTe Tpeba Aa npornacat BOHpeAHa COCToj6a Npeky KOpUCTEHE Ha UNEHOT 15 3a Aa Ce CPOTUBCTaBaT
Ha naHAeMujaTa Ha kopoHa BupycoT [States should declare a State of Emergency using Article 15 ECHR to confront the
Coronavirus Pandemic]®, A.fpuH [A. Greene], Strasbourg Observers, 1 anpua 2020; https://www.euractiv.com/section/
justice-home-affairs/news/coronavirus-derogations-from-human-rights-send-wrong-signal-say-meps/ ,, leporauuure
O/} YUOBEKOBWTE NPaBa NopajN KOPOHA BUPYCOT NCMPAKaaT NOrpeLeH CUrHa, BeAW NpaTeHuK Ha EBponckuoT MapaameHT
[Coronavirus derogations from human rights sends the wrong signal, says MEPs]*, B.Mak3umoB [V. Makszimov], euractiv

news, 24 MapT 2020.
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Alaau naHdemujama Kosud-19 npemcmasysa onwma onhdcHOCM Koja 20
3a2po3ysd xusomom Ha Hayujama?

MocTon Man COMHEX Aieka BO MHOTY 3eMju naHaemujata Kosnpa-19 npetcraByBsa
WAN NPEeTCTaByBana UCKAYUYUTEAHA CUTYyalMja Ha KpKU3a UM BOHpeHa cocTojba Koja
ro norofysa LeAOKYMNHOTO HaceaeHWe U ro 3arpo3yBa OpPraHW3MpPaHWMOT XMBOT Ha
3aeaHuuata. Cenak, NOMaJKy jacHoO e fasv BOObMUaeHUTE MEPKM UM OTPaHNUYyBatba
Ha Mpagata Kou ce A03BOJIeHWM CO KOHBeHUMjaTa Ce ,,04UINeAHO HeaLeKkBaTHM®
BO KOHTEKCT Ha CrpaByBarbe CO MaHAeMMjaTa M OTTyKa, Aanu [eporaumjata e
onpasaaHa.*? Toa foseae [0 CUTyalunja BO KOja OfPEAEHUN [PXaBKU CMETaa Aeka e
HEeonxo4Ho Aa ce Aepornpa of KoHBeHUMjaTa Co Len Aa ce CNpoBefaT MepKU Kou
Ce MOTNO/MHO CAMYHWM CO OHWE CNPOBEAEHW Of APXaBWTe KOW He Aeporumpaa ofj
KoHBeHLMjaTa, HO KO BEPYBaa ieka MepkuTe 6ea onpasjaHu COMAcHO UCKAyYoLuTe
coppxaHu Bo KoHBeHUMjaTa.

Kako WTO e AWCKYTMpaHO W morope BO rMaeata | oa oeaa nybaukaywja, Ha
APXKaBWTe He MM e [I03BOJIEHO 13 AiepOr1paaT Of YNEHOBUTE 2 1 3 (MPaBOTO Ha XMBOT
n cnobopata off HEYOBEUKO M MOHMXYBAUYKO MOCTanyBatbe) AYpU U 3a Bpeme Ha
BOHpeAHaTa cocTojba. ako Ha Ap>xaBuTe Moxe fa M OWze LO3BONEHO Aa Aeporupaat
o[y uneHoBmTe 8 — 11 o KOHBeHUMjaTa, Ha ApXaBuUTe MOXe UCTO Taka Aa um buge
[I03BOJIEHO /1A MHTEPBEHMPAAT BO oBue npaga (6e3 noTpeba oa Aeporauuja) Bo Mepa
HEONXoHa BO €4HO AEMOKPATCKO OMWTECTBO, 33 LE/NNTE Ha 3aWTUTA HA jaBHOTO
34pasje, 6e3beaHoCTa U pesoT, No4 YC/I0B MHTEpPBeHLMjaTa, OAHOCHO BMeLlyBakeTo
Aa brae nponuwaHo co 3akoH. YwTe noseke, Y1eHOT 5 o KOoHBeHUMjaTa 403BO/YBA
3aKOHWUTO AuwWyBake o4 cnoboja Ha /avuaTta co Len [a ce Cpeyn WKpereTo Ha
3apa3HuTe 3abonyBarba. MNaeata | 4aBa NpMMepM Ha CUTyaL MK KOou Ce NojaByBaaT BO
KOHTEKCT Ha MaHAEeMMjaTa WTO MOXAT Aa NPETCTaBYBAaT BMELWYBAHE BO Y/IEHOBUTE
8-11 unm nnwyeare of ¢10604a COMMACHO UaeHoT 5. Taa UCTO Taka AaBa HACOKM 3a
YC/NIOBUTE KOW [PXaBUTE MOPAaT Aa IV MCMOMHAT 33 [ja OCUTYypaaT feKka TakBuTe
CUTYaLMKN KOW BKAYUyBaaT ANlLYyBakbe 04 C10004a MU BMELYBAHE BO UJEHOBUTE
8-11 ce BO cK/a1aj co KoHBeHUMjaTa.

MpaBOTO Ha NPAaBUYHO CYAEHE O YNEHOT 6 € YLITE €HO MPABO O/ KOE CE J03BOJIEHN
Aeporauun COrIacHO YEHOT 15, HO KOE He COAPXW eKCNANLUTHO UCKNYUYBare Ha
HEerosarta NpMMeHa 3apaAu LieTa 3a 3aliT1Ta Ha jJaBHOTO 34pasje. 3a npatarbata Kou
MOXe [1a Npou3Nesar 3a ApxaeunTe Kou ce 0buaysaat Aa obe3deaar ycornaceHocT co

493 JaHcka, Hopsewka, LLsedcka u Xonanduja npomus pyuja (,fpukuom cayuaj“) [Denmark, Norway, Sweden and the

Netherlands v. Greece (the “Greek case”)], npecysa Of 24 jaHyapw 1968, 6p. 3321/67,3322/67,3323/67 1 3344/67, N3BewTaj

Ha Komucujata, § 153
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GaparbaTa Ha UNeHOoT 6 BO TEKOT Ha NaHAeMMjaTa ce AUCKYTUPa BO AENOT 32 UNEHOT 6
(MpaBo Ha NMpaBUYHO Cyfetbe) BO raBaTa | of oBaa nybavkaumja. JoKoAKy ApxaBuTe
CMEeTaaT fjeka e HeOMXO/HO /ia Ce BMeLLaaT BO 0Ba MPaBo Kako e/ 04 HUBHWOT OArOBOP
Ha NaHAeMujaTa, He0CTaTOKOT Ha PeNeBaHTHO A03BOJIEHO OTPaHUUYBakbe MOXe /a
npeTcTaByBa apryMeHT 3a Aa Ce onpasja Aeporayujata. MefyToa, COOABETHNOT fen
OA rnaeaTta | o oBaa nybauKaLWja He COAPXKM YKaxyBarba 3a TOA Kako ApxaBuTe
Moxat Aa 6apaat ga ce obe3beamn ycornaceHocT co YNeHOT 6 Aypu 1 BO Bpeme Ha
naHAemMuja, Ha NpuMep Npeky KpeaTnBHa ynotpeba Ha TexHoOrujaTa.

YwTe noBeKe,Y1eHOT 6 He 1aBa KapaKTEPUCTHKM 33 U3BeCTyBatbaTa (00jaByBatbata)
HanpaBeHW OZ CTPaHa Ha ApXaBuTe 33 A3 Ce ONpaBAaaT HUBHWTE Aeporauuu oA
KoHBeHLMjaTa BO CBETIMHA Ha KOBWA-19. MepkuTe npeaBuieHN BO M3BECTyBakbaTa
BK/JydyBaaT HeOMpeAeeHN OpraHuyyBarba Ha c10604aTa Ha ABMXKere, 4 3abpaHunTe
33 B/1€3 M HaMylTakbe Ha APXKaBaTa, TEWKW Ka3HU U CTPOTV MEpKH 3a Aia ce cnposeje
3aTOUYBaHETO Ha NyfETO Ha ONpeAeNeHo MeCTo, yCI0BEH OTMYCT Ha 3aTBOPEHULUTE,
MPOA0/IXKYBatbE HA 3aTBOPCKMTE KA3HW, KOOPAUHALMja HA MEANYMCKUTE aKTUBHOCTM
W OrpaHWuyBarba Ha BUAOT U U3BOPUTE HA MHHOPMALIMKM KOU € 03BOIEHO Aa buaat
objaBeHu 3a KoBMA-19.4%

OBue NpuUMepy Ha NpUUMHWTE 3apaan Kow Oea HampaseHM fAeporauuute
NOKpeHaa aslapM 3a NoTeHLMjaiHaTa WHUPKUHA Ha MEPKUTE 3a YMELLTO CNpOBeAYBatbe
6ewe ynotpebeHa geporaymjata. Ha npumep, 6naHkeTHuTe 3abpaHn Ha crobopata
Ha [IBVXKEHbE, KAKO M BNIE30T M HaMyLTakeTO Ha ApXaBaTa MOXaT fa ro HagMUHaT
OHa WTo 6MNI0 CTPOTO HEOMXOAHO 3a [a Ce 3aWTWUTU jaBHOTO 3ApaBje. MepkuTe 3a

494 Buaw https://www.coe.int/en/web/conventions/full-list/-/conventions/webContent/62111354 , 13BecTyBatbaTa COrNacHO
UNEHOT 15 04 KOHBeHLMjaTa BO KOHTEKCT Ha naHaemujata KOBM/-19 [Notifications under Article 15 of the Convention in
the context of the COVID-19 pandemic]“ Council of Europe Treaty Office, 29 jyHu 2020. [TOKOHKPETHO, AeknapaLijaTa BO
Note Verbale og MocTojaHoTO NpeTcTaBHMILITBO Ha Peny6anka Moaaasuja co AaTym OA 20 MapT 2020; Aeknapauujata Bo
Note Verbale oa MocTojaHOTO NpeTCTaBHULWITBO Ha POMaHmja co AaTyM 07 18 MapT 2020.

495 Buan https://www.coe.int/en/web/conventions/full-list/-/conventions/webContent/62111354 ,/13BecTyBatba COMMacHO
UNEHOT 15 0/ KOHBEHLMjaTa BO KOHTEKCT Ha NaHaemujata Koug-19 [Notifications under Article 15 of the Convention in
the context of the COVID-19 pandemic]*, Council of Europe Treaty Office, 29 jyHn 2020. [TOKOHKPETHO, 3a ‘U3/1eryBarbeTo
1 BEryBarbeTo’ BUAM ja Aeknapaumjata Ha [0CTojaHOTO MPeTCTaBHUWTBO HAa EpMeHUja co AaTym 04 20 MapT 2020; 3a
‘TEWKWM Ka3HW W CTPOr MEPKW 3a [a Ce CrpOoBe/e 3aToUyBaeTo’ BIAW ja [leknapauujata Ha Penybaunka AnbaHuja co
AaTyM Of 1 anpua 2020; 32 ‘yCIOBHWOT OTMYCT HA 3aTBOPEHNLNTE U MOXHOTO MPOAO/IXKYBaHbE HA 3aTBOPCKUTE Ka3HN'
BMAM ja [leknapaumjata Ha MoCTOjaHOTO MPETCTaBHUWTBO Ha Penybauka JIeTOHMja CO AaTyM O 16 MapT 2020; 3a
‘KOOpAVHALM]A Ha MeANYMCKUTE aKTUBHOCTU BUAM ja [leknapauujaTta Ha MocTojaHoTo NpeTCTaBHMILITBO Ha ECTOHWMja co
AaTyM 0/} 20 MapT 2020; 33 IMMWUTUTE HA BUAOT U 13BOPUTE Ha MHOPMaLMK’ BUAM ja [leknapalujaTa Ha MocTojaHoTo

NPeTCTaBHNILITBO Ha POMaHMja co AaTyM 0 18 MapT 2020.
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Aa ce KOHTpOo/MpaaTt uHdopmauyunte 0bjaBeHmn 3a KoBua-19 Moxene Aa ro nonpevar
HY>XHMOT NpeHoc Ha uHbOpMauum 3a naHaemujata U GakTUUKKM Aa ja nonpeuat
33lTUTaTa Ha 3A4paBjeTo, HaracyBajKku ja HEOMXOAHOCTA Of ePeKTUBHU MPOBEPKU CO
Len fa ce ocurypa Aeka MepkuTe BOBEiEHW BO BOHPeAHaTa cocTojba GpakTUuku nm
CNyXaT Ha LenuTe 3apaav kom 6una BoBeseHa AeporalmjaTa.+®

KOHEeUHO, KaKo LITO € MO/IB/NEUEHO BO [/71aBaTa |, KOra MEPKUTE KOM MV OTpaHnuyBaaTt
npasata Ce MpPe3eMeHW 3a [1a Ce OArOBOPW Ha MCKAYUWUTESHWU KPU3HW CUTYauuu,
CyaoT reHepasHo UM [103BO/YBa Ha /IPXABWUTE 1a TO TO/IKYBAaT MOWWPOKO OMCEroT
Ha /I03BOJIEHWTE OrpaHMyUyBarba Off Y/JeHoBUTe 8-11. Tlopaau Toa, Aeporauumjata BO
COMNACHO UIEHOT 15 MOXE A2 He OMAE HYXKHA AYPY M aKO EKCTEH3UBHUTE BMELIYBAba
BO MpaBaTa MOXart Aa 6uaart onpasaaHy Npy 0CTBAPYBarETO HA IETUTUMHATA Lie 32
3aWTUTa Ha 3/1paBjeTo Ha HaLWjaTa 1 Ha MPaBOTO Ha XMBOT BO BPEME Ha Kpu3a.

Jla ce depoaupa?

YCBOjyBaHETO Ha NPUCTan feka AeporvparbeTo He e HyXHo, buaejkn CynoT Ke M
[afie Ha ApXaBUTe MapruHa Ha MpoLeHKa, NpeTcTaByBa BMeLLyBakbe BO NMpaBata BO
0BOj KOHTEKCT co cebe HOCM pU3MK Off pa3BO/eHyBakbe Ha 3aliTUTATa HA YOBEKOBHUTE
npaBa. OBOj MpucTan HOCKM PW3NK Of HOPMAaM3Mpare Ha CNpoBeAyBaHETO
Ha BOHPEAHUTE OBNACTyBatba, MPOLMPYBALE HA OMNCEroT Ha A03BONEHWTE
OrpaHMyyBakba 3a Aa Ce MOKpUE MOWMPOKMOT CET HA OKOMTHOCTM U MEHYBaHE Ha
TECTOT KOj € MPUMEHET 3a Jja ce onpasja HWBHaTa ynotpeba. MpowwrpeHoTo NonMakse
Ha A403BOJIEHUTE OFpaHMUyBatba Ha OBME MpaBa notoa Moxe fa buze npeyekopeHo
M Ha Hero Aa ce NOBMKYBA U HAZIBOP O KOHTEKCTOT Ha KoBMA-19. MoCToM pusmnk aeka
HAMECTO ‘UCKAYUyBakbe HAa MPUMEHaTa’ Ha o4pefeHM NpaBa o4 KoHBeHUMjaTa npeky
Aeporvnparbe, NOYNTYBAKETO HA UCTWUTE OBME NpaBa NOAEAHAKBO Ke CTpaja mpeky
METOAOT Ha ‘aKoMOAMpare’ Ha npagaTa of KoHBeHUMjaTa BO CUTyaLnja Koja € o4
BOHpeAeH KapakTtep.*’ MpefHOCT Ha MPOracyBareTO Ha Jeporaymjata e feka ce

496 33 HaTamMOlWHa ANCKYCUja HA OBME KOHKPETHM Mpallarba M MPUMEPU Ha TaKBW OTPaHWYyBarba, BUAM rO AE/NOT 3
uneHoT 10 (Mpaso Ha c10604HO U3pasyBarbe) BO r1asata | o4 oBaa nybankayuja.

497 3aoBaa aebara, Buau: XacaH npomus O6eduHemomo Kpaacmao [Hassan v. the United Kingdom], npecyaa Ha fonemuort
CYACKM COBET 04 16 CenTeMBpy 2014, 6p. 29750/09, N3ABOEHO MUCAetbe HA CyaujaTa CnaHo [Spano], npuapyxeH
oA cyauute Hukonay [Nicoloau], Bjarky [Bianku] n Kanajuuesa [Kalaydjieva] kage wro ce Bean Aeka ,YwTe noseke,
CO OfNef Aeka onuujata 3a HeMmpuUMeHyBakbe e HafBOp 04 MacaTa, UMajKu NpeaBuUA Aeka HacTaHana Aeporauuja
0/, KOHBEHUMjaTa, HOBMOT METOA Ha akOMOAMPparbe He MoXe Aa 6uge CnpoBefeH Ha HauMH WTO epeKTUBHO Ke Ty
MIMa WCTUTE MPaBHU epeKTn Kako HerpumeHyBameTo.; Buam ja ncto Taka v Aebatata Ha [IOMOT Ha IOpPAOBUTE Ha
O6eanHeToTo Kpancreo Bo npeametot As-Lleda (P. (3a npumena Ha An-ljeda)(®K) (Kaaumes) npomus [ipxasHuom

cekpemap 3a 006pata (TyxeH) [Al-Jedda case (R. (on the application of Al-Jedda) (FC) (Appellant) v Secretary of State for
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NOB/IEKYBA jacHa IMHMja NOMefy orpaHMyyBarbaTa Ha NpasaTta Kou Ce [103B0JIEHN BO
BOOOMYAEHW, PELJOBHM OKOJIHOCTM 1 OHWE KOW Ce A03BO/IEHN CAMO BO KOHTEKCT Ha
OATOBOPOT Ha Kpw3aTta KoBWA-19. [leporaymjata Moxe fa NpetcraBysa npudakarbe
Aeka kou 6110 orpaHuyyBatba Ha npasata Tpeba aa buaaT NnprBpemMeHu, NOANOXKEHU
Ha NpeucnuTyBakbe 1 fa 61AaT NPUMEHETH CaMO CO LieA 33 CpaByBatbe CO epekToT
Ha BOHpegHaTa cocTojba.

Unu da He ce depoaupa?

Cenak, feporvpareto o4 o6spckute of KoHBeHuMjaTa co cebe HOCK pU3NK 04
HaMeTHyBakbe Ha yLiTe NOHW30K Mpar Ha OMpaBjyBatbe Ha OHUWe kou GapaaT Aa ce
OrpaHMyYaT npaBaTa M MOXe [a MM OBO3MOXMW Ha /PXaBUTe [a Ce BMellyBaaT BO
npagaTta BO N0Oro/ieMa Mepa 0fj0LITo e T0a HeoNxoAHO, 6€3 CTOTO HUBO Ha HAA30p KOe
npou3neryBa of TeCTOT Ha HEOMXOAHOCT U MPOMOPLMOHANHOCT Kow ce 6apaar 3a Aa
Ce OMpaB/a BMELYBaHETO BO MpaBaTa BO paMKMTe Ha 403BO/IEHUTE OrPpaHNUyBatba.
TeopeTcku, noc/ie Aeporvpareto, npasata Tpeba Aa 6MaaT AIMMUTUPAHM CaMo 10 0Haa
Mepa Koja ja Ha/ioXyBa UTHOCTA Ha CUTyalWjaTa, a HauenaTa Ha MpPoNopLMOHaAHOCT
M 3aKOHWTOCT OCTaHyBaaT pe/ieBaHTHU.*® Bo mpakca, Moxe fa Guze Tewko Aa ce
0CWTypa yCOTNaceHoCT co 0Ba bapatbe.

Mocne NpouecoT Ha M3BECTYBakbe 33 fieporaumjata CoracHO U/eHoT 15 CTaB 3,
Hema MoxHOCT Cyf0T Aa ro HaAr/1elyBa ONpaBAyBareTo Ha Jeporaunjata cé foaeka
XanbeHNoT HaBoA He CTUrHe Ao CyAoT, WTO MOXe Aa Tpae roAMHM 0TKaKo MepkaTta
€ YCBOEHa, U YecTomnaTu 1 Torall Kora BOHpeAHaTa cocTojba noseke He e BO Cu/1a.*?
MpuUCTanoT Ha MpoBepka, Npy WTO U3BECTYBaHETO € AOBOJHO Kako Mpeayc/oB 3a
cnpoBefyBatbe Ha Aeporauyujata Oelle KpWUTWKYBaH Of CTpaHa Ha cheuujanHuoT
M3BeCTyBau 3a TepopW3am®®® Kkoj HOTMpa Aeka npobjemuTe Co mpouedypuTe 3a

Defence (Respondent)] [2007] UKHL 58.

498 3a HaTaMoWHa AncKycujaTa 3a 6aparbaTa 3a 3aKOHWUTOCT W MPONOPLUMOHANHOCT 33 BpeMe Ha BOHpeaHa cocToj6a, Buan
ja rnasata lll og oBaa nybavkaumja.

499 Buau ro, Ha npumep, A. u Opyeu npomus O6eduHemomo Kpaacmso [A. and Others v. the United Kingdom], npecyaa
Ha [0/1eMIOT CyACKM CoBeT 04 19 deBpyapw 2009, 6p. 3455/05; Akcoj npomus Typyuja [Aksoy v. Turkey], npecyaa oa
18 ieKkeMBpY 1996, 6p. 21987/93; BpeHueaH u Mek bpajo npomus O6eduHemomo Kpaacmaso [Brannigan and McBride v.
United Kingdom], npecyza oA 26 Maj 1993, 6p. 14553/89 1 14554/89; /loynec npomus Upcka (6p.3) [Lawless v Ireland (No.
3)], npecyaa o4 1jynn 1961, 6p. 332/57; LWaxuH Asanaj npomus Typyuja [Sahin Alpay v. Turkey], npecysa oA 20 MapT 2018,
6p.16538/17

500 See https://www.ohchr.org/Documents/Issues/Terrorism/A_HRC_37_52.pdf ,/3BewTaj Ha CneunjanHunoT n3secTysay
33 MpoOMOLMja U 3alITWTA Ha YOBEKOBUTE MpaBa M OCHOBHUTE cnoboau mpu 6opbata NpoTWB TepopuU3MOT 3a

NpeAn3BUKOT Ha YOBEKOBUTE NPaBa BO BOHPeAHa COCTOj6a BO KOHTEKCT Ha 6opbaTa npoTne TepopuamoT [Report of the
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Aeporauwuja Tpeba aa 6mMaaTt agpecmpaHu Ha NOYETOKOT, HAMECTO PETPOAKTMBHO, 3a
Aa ce n3berHaT [OATW OA/I0XKYBatba BO aPECHpPatbeTo Ha MOXHWTE 3/10ynoTpebu
Ha NpoLEecoT Ha geporuparse. Of Apyra CTpaHa, Ha BMeELlyBaraTa BO Npasarta of
KoHBeHUWMjaTa BO MOEAMHEYHU CAydau Of CTpaHa Ha APXKaBUTE-UNEHKU KOWU He
AEepor1pase MoXe UCTO Taka Aa UM Buae notpe6HO Bpeme 3a Aa cTurHat 8o CTpasdyp.

Ke 6uae nHTepecHo Aa ce Buam kako CyaoT Ke ce Crpasu CO PasiMuHUTE peakumum
WKUpYM APXaBUTe, HEKOW TpeKy Aeporaluu, APYru Mpeky UcKayyouu, na cé€ Ao
CWTyauuja Koja 3acerHa MHOTYy [pXaBW-UJeHKW Ha CMOpeAnB HauKH. Bo OTCYCTBO
Ha GopmManHa Aeporauuja, npawareeto 61 6UN0 AanW reHepanHUTE PECTPUKTUBHM
MEepKM Tpe3eMeHn Of MHOTy ApXaBu WKpym EBpona BO TekOT Ha NaHAgemujata
KoBWA-19 MoA0OPO v MOUMTYBaaT YOBEKOBUTE MpaBa CNOpPeeHo CO CUTyaluunTe BO
KOW WTO ApXaBuTe feporupane. OnwTata npuMpoAa v MaTePUjaIHUOT U BDEMEHCKNOT
orcer Ha OrpaHMuYyBakbaTa Ha npasata Ke 6MAAT NCTO Taka pesieBaHTHU GaKTOPU.

BaxxHocm Ha Habsopom

OuwnrnefHo e eka NocTojaT CTBApHM PMU3ULM 33 3alTUTaTa Ha YOBEKOBUTE NpaBa
KOW TV 3aajoa OATOBOPWTE Ha APXaBMTe Ha maHAemwujaTa Kosua-19, 6e3 pasnuka
Aanu Tve Aepormpaa of KoHBeHUMjaTa wau He. Mpalwareto Aaau geporayujata
e [OBO/IHA 33 fla Ce OMpaBja CO MaHAEeMWjaTa 3aBWCKM OA NMPUPOAATa HA MepKuTe
KoW TV mpe3ema ApXaBaTa, Aajn TWe MoXaT Aa buaaT onpaBAaHM BO pamKuTe
BoOOWUaeHWTe, JO3BONIEHN OTpaHUUyBakba, Aasu TUe Ce [eN0TBOPHM CPeAcTBa 3a
3alTWTa Ha 34paBjeTo 1 fanw T1e ce ynoTpebeHw 3a LiesnTe 3apagm Kou uctute bune
BOBeZeHW. TeKOT 1 pPa3B0ojoT Ha NaHAemujaTa KOBUA-19 e HenpeaBuAnuB 1 GaynaHaTa
npupoja Ha CWTyalinjaTa 3HauW [eKa OArOBOPUTE HA OBME Mpallaka W Npupoaata
Ha MepkuTe Kou ce noTpebHU 33 ja Ce OATOBOPYW Ha [e/10TBOPEH HAUMH OCTaHyBaaT
npeAMeT Ha KOHCTaHTHA MpomeHa. Cemak, HalaTa aHa/au3a BO rnasata | oA oBaa
ny6/iMKaLmja Ha MepKUTe Npe3eMeHt 0 AP>XKaBUTe 3a a OAr0BOPAT Ha MaHAeMujaTa
M HWBHUMOT eeKT BP3 YOBEKOBMTE NpaBa, He AeHTUdKKYBa Kaka 6uno obaact Bo
KOja Ce UMHM LLeNOCHO HEBO3MOXHO ApXaBWTe fa OArOBOPAT Ha MaHAemumjaTa BO
paMKUTE Ha NapameTpuTe Ha pefOBHUTE MEPKM LUTO v 403B0/TyBa KOHBeHLMjaTa.

Jlypu v ako 6uje KOHCTaTUpaHO AeKa Aeporauujata € onpashaHa BO M3BECEH
BPEMEHCKIM MOMEHT, Ke 61 /1e HEOMXO/HO f1a CE OCMTYpa [1eKa Taa Ke 0CTaHe OrnpasaaHa
33 BPEME Ha LIe/0TO HEj3MHO Tpaere M MCTaTta ke ocTaHe Aa Ouae MOANOXKHA Ha

Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering

terrorism on the human rights challenge of states of emergency in the context of countering terrorism]*, 13gewTaj 3a

COBETOT 33 UOBEKOBM NpaBa Ha ObeAnHeTUTE HaLnu, 27 GeBpyapu 2018.
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KOHCTaHTHO NpencnuTyBarbe. EGeKTUBHMOT HAA30p HAZ MEPKUTE MPE3eMeHN Noc/e
AeporauujaTa e CyWTUHCKM OUTEH 3a 1a Ce ocurypa ieka oaropopute aH KoBma-19 He
ro NOTKOMYBAaT MOWMPOKMOT CTaTyC Ha 3alTUTA HA YOBEKOBMTE MpaBa HaABOp Of
naHAemMujaTa. 3a Hy>XHOCTa 0 HaA30pOT U Pa3IMUHNUTE HAUYMHK Ha KOW TOj MOXe fa
buae cnposeaeH ce 36opyBa NoAeTanHo Bo r1aeata lll og ogaa nybaukaymja.
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l1l. AHCTUTYLMOHANIHU U NpoLeAYypPaNnHU
rapaHuuMu 3a Bpeme Ha KpU3Ha CUTyaumja

KpusHute cutyauuu, Kakea WTo € naHaMemujata KosuA-19, 33 BPEME Ha Kou
M ce AOAENEHM WWPOKM OBAACTYBatkba HA M3BPLIHATA BAACT, UMAAT NOTEHUMjan A
6upat 3n0ynoTpebern 3a Aa rv 3arposat TemenunTe Ha AemMokpatujata.’”® Moepeaute
Ha YOBEKOBMTE MpaBa WMCTO Taka MOXaT A3 MOPACHAT CO orned feka apbuTpapHuTe
WHTEPBEHLMWN WAM BMELWYBarbaTa BO MpaBaTa KOU HE C€ HYXHW Ce npasaT BO
MMe Ha 3awTtutata Ha 34pasjeto. OArosopute Ha naHamemujata Kosupa-19 ce
KapaKTepu3npaaT CO MOMECTYBakbe Ha MOKTA O/ 3aKOHOJAaBHAaTa Ha W3BpLIHATA
rpaHka Ha Baacta. MHOry ApXaBu nporiacuja BoHpeaHa coctojba u/wam n gagoa
NCKAYYUTENHW OBNACTYBAkba Ha M3BPLUIHATA BAACT A3 KPEMPA U UMMAEMEHTUPA MEPKHU
Kou Boo6mnYaeHo n3neryBaaT HaZlBOP OZ NOZAPaYjeTo Ha Hej3nHaTa HaANeXHOCT.>*

501 »HOpMann3saumjata Ha BOHpefHMTE OBNACTyBatba“ 3a CMpaByBarbe CO /yf€TO KOM CE€ OCOMHUYEHW 33 KPUBWYHW
Alena noBp3aHK Co Tepopu3am caegele nocae ,9/1* (11 centemepy 2001 rOAMHA) U APYTUTE FONEMI NHUUAEHTU OF
TEpPOPUCTMUKa NMPUPOAA, NPETCTaByBa CaMO eJeH 04 TakeuTe npumepu: https:/www.europarl.europa.eu/RegData/
etudes/STUD/2017/596832/IPOL_STU(2017)596832_EN.pdf ,MonnTnkute u 3akoHuTe Ha EY U Ha ApxKaBUTe-UNeHKM
3a /IMUaTa OCOMHWYEHU 33 KPUBMUHM Aena noBp3aHu co Tepopusam [EU and Member States’ policies and laws on
persons suspected of terrorism-related crimes]* KomuteT 3a rpafaHcki cn1060AW, Npasaa M BHATPewWHN paboTu
[Committee on Civil Liberties, Justice and Home Affairs], Cryauja 3a Komutetor Ha JIVBE [LIBE], leHepaneH gupekropat
3a BHATPEWHM NOAUTUKN Ha YHWjaTa, AeKeMBPY 2017; TIPUMEp BO KOHTEKCT Ha NaHAemujaTa KoBna-19 e 3arpuxeHocta
fAeka Bnagata Ha YHrapuja o406puna BOHpeAHWUTE 0BAACTYBaHba KOW T MMa NPeMUepoT Aa MOXaT Aa buaar Bo cuna
HEOTPaHWYEHO, KaKo Jie/ 04 MPOMEeHUTE HanpaBeHu co Lien Aa ce cy3bue kpusata co Kosna-19: https://www.forbes.
com/sites/isabeltogoh/2020/03/30/death-of-democracy-hungary-approves-orbans-controversial-emergency-
powers/#7719cc74360d ,CMPT Ha AemMoKpaTujata? YHrapuja rn o4obpyBa KOHTPOBEP3HWUTE BOHPEAHM OBAACTYBatba
Ha OpbaH [Death of democracy? Hungary approves Orban’s Controversial Emergency Powers]“ o4 W.Torox [l.Togoh],
Forbes, 30 MapT 2020.

502 Buan  https://www.hugenwb.net/uploads/materials/The%20Parliamentary%20Response%20t0%20COVID-19%20
and%20States%200f%20Emergency%20(SoE)%20in%20the%20Western%20Balkans.pdf ,MapnameHTapHnoT
oArosop Ha KOBW/-19 u BoHpeaHwuTe cocToj6u (BC) Bo 3anagHuoTt bankaH [The Parliamentary Response to COVID-19
and States of Emergency (SoE) in the Western Balkans]“ oa W.Pagojesuck [I.Radojevic] n H.Crankosuk [N.Stankovic],
BecTMuHcTepcka ®oHAaumja 3a [lemokpaTtuja [Westminster Foundation for Democracy]: Mpexa 3a 4oBekosw npasa
1 POA0BA AHAKBOCT Ha 3aefHMLMTE BO 3anadeH baskaH. MosekeTo 6ankaHCKN ApxaBy BOBEAOA BOHPeAHA COCTOj6a,
CO UCKNYYOK Ha LipHa opa, kaje WTo BAajaTa AOHece npeky 25 ypeAbu BO COMACHOCT CO UNEHOT 39 0/ YCTaBOT, KOj
/laBalle NpaBo Aa Ce OTCTanu Of NPaBOTO Ha CI0BOAHO ABMXKEHE, aKO TOA € MOTOAHO 3a CrpeyyBare Ha 3apasaTa.
BuaK ja n ancKycnjaTta 3a NCKAYUUTENHNTE, BOHPEAHU MEPKM NPe3eMeH M 0/ APXaBUTE KaKo OATOBOP Ha NaHAemujaTa

B0 rn1asara Il (fleporayuu) Bo oBaa nybavkayuja.
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Co ornep Ha 6p3uHaTa co Koja e noTpebHo Aa 6uaat BoBeAeHW MepkuTe 33 fAa
ce cy3bue KoBuA-19 U Ha WMpMHATA Ha Mpallarata Kou Tre mMepku Tpeba Aa v
afipecvpaart, jelernparbeTo Ha OBaCTyBakba 3a IOHECYBatbe HA 3aKOHU Ha M3BPLIHATA
BJIACT MOXe Aa b1e HEONXOAHO 3a Aa Ce MOMOTHe M 01eCHI 6p30TO CNpoBeayBatbe 1
“3MeHa Ha HOBWTE MepKku. Toa MCTO Taka MOXeE fa ja MMa NpeaHOCTa a Ce NOTTUKHE
WHMYTOT 01 Pe/I€BAHTHNTE €KCNEePTM BHATPe BO afAMUHUCTPATUBHITE Tena. MefyToa,
A0Cera HeBUAEeHNOT ONCer Ha Mepku BoBeAieH 1 3a 6opba npoTue KoBua-19, WupuHaTa
Ha Npallarbata Kov TWe rv agpecmpaat u 6p3nHaTta co Koja Tue 6ea BOBeyBaHU UCTO
Taka 3Hauea [eka e BaXeH HaA30pOT Haf HUBHUOT epekT BP3 UOBEKOBUTE MpaBa U
Ha/l HUBHATa YCOMMACeHOCT CO HaueaTa Ha 3aKOHUTOCT U MPOMOPLMOHANHOCT.

MepKuTe HaloXeHu 33 A3 Ce OArOBOPW Ha MaHAemujaTta npasea Aa buge ywre
MOTELWKO A3 C& CNPOBEAAT TPAAULMOHANHUTE METOAM HA HAA30p WAWU BAAAMTE A3
ce ApXaT [0 OArOBOPHOCT, OuAejku 3aKoHOAaBHUTE Tena He 6ea BO MOXHOCT fa ce
cocTaHyBaaT, a cyfosuTe bea 3atBopeHu. M CoBeToT Ha EBpona v BeHeuujaHckaTa
KOMMCWMja U3roTBKja HANATCTBMjA KAKO Aa Ce OCUTYPaap OATOBOPHOCTA M MOYUTYBAHETO
Ha UOBEKOBWTE MPaBa 3a Bpeme Ha BOHpeaHa cocToj6a.* Tue Harnacuja eka He Moxe fa
Ce NperoBapa 3a NOUYUTYBAHETO 33 NPUHLMMUTE HAa 3aKOHUTOCT U MPOMNOPLUOHANHOCT,
MaKo OBME M3pa3n MoxaT Aa A0OWjaT pasNnyHKM 3HAuera 33 BpeMe Ha BOHpeaHa
coctojba. Mopaawn T0a, ApXasute Tpeba Aa ocurypaat feka ke ce Cnposeje cuaeH
HaZ30p, BO BpeMe Kora ce cMeTa Aeka noTtpebaTa BaajaTa fa OArOBOPaA 3a Hej3uHWUTe
OANYKW e MOo3HayajHa of kora 6o, a MexaHu3MmUTe 3a Toa Aa Ce Hanpasu He ce BO
coctojba fa GyHKLMOHMPAAT Ha HAUMH Ha Koj Te BoobuyaeHo 6u GpyHKLMOHMpane.

1. Kputepmymn npoTtus 3noyr|0Tpe63
[ypun n npu BoHpeaHa coctojba, CoseToT Ha EBpona u CyfoT noTeHuupaa
AeKa BNafiereTo Ha MpaBoTO MOpa fa Npeosaafa.’**Makap wto Moxe aa bupe

503 Buau https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40 ,MounTyBarbe
Ha [leMOKpaTMjaTa, BAAJeereTo Ha MpaBoTO M YOBEKOBMTE MPaBa BO PaMKUTE Ha CaHWUTapHaTa kpu3a co KOBW/-19: anaTka
3a ApxxasuTe-unerku [Respect for democracy, rule of law and human rights in the framework of the COVID-19 sanitary crisis:
a toolkit for member states]“ MHpopmaTuBHYM AOKYMeHTW Ha COBETOT Ha EBpona, 7 anpui 2020 u https://www.enice.coe.
int/webforms/documents/default.aspx?pdffile=CDL-PI(2020)005rev-e ,MouuTyBarbe Ha AEMOKpaTHjaTa, HOBEKOBMTE Mpasa
B/1aJlEEHETO Ha NPaBOTO 3a BPeMe Ha BOHPEeAHH cocTojou- pedaekcun [Respect for democracy, human rights and the rule of
law during states of emergency - reflections]*, o4 H.Anusm3atoc u ap. [N.Alivizatos et al.], EBponcka komucyja 3a Aemokpatuja
npeky npaso (BeHeuujaHcka komncuja), CPL-PI(2020)005rev, M13BelwTaj Ha BeHelmjaHckaTa KOMUCH]a, 26 Maj 2020

504 Mexmem Xacan Aaman npomus Typyuja [Mehmet Hasan Altan v. Turkey], npecyna o 20 MapT 2018, 6p. 13237/17, §§
94 v 210 u WaxuH Aanaj npomus Typyuja [Sahin Alpay v. Turkey], npecyaa o4 20 mapT 2018, 6p. 16538/17, §§ 78 1 180

(BKkydeHa Kako pesume Bo oBaa nybankaumja)
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noTpebHO Ap>caBuTe Aa Npe3emaT UCKAYYUTeNHW, BOHPeAHWN MEPKM 33 [1a 0AroBopaTt
Ha BOHpeaHaTa coctojba, Tme Mepku Tpeba fga OuAAT yckaafeHW CO HajBaXHWTe
NpMHUMNK Ha KOHBeHUMjaTa- 3a 3aKOHMTOCT W NPONOPLMNOHANHOCT. KpuTtepuymuTe
Ha 33aKOHWTOCT W MPONOPUMOHANHOCT Ce PeNeBAHTHU NPW MpaBereTo MpoLeHkKa
Ha OMpaBjaHOCTa HA BMELIYBaHETO BO UleHoBUTe 8-11, Kako WTo ce 360pyBa v BO
Ae/0BMTE 33 UneHoT 8 (MpaBo Ha NOYNTYBatbe HA NPUBATHUOT U CEMEJHMOT XKUBOT),
uneHoT 10 (MpaBo Ha c1060AHO M3pa3syBatbe) 1 uneHoT 11 (MpaBo Ha croboda Ha
3pyXKyBatbe U MaHuWdecTaumja) BO paMkuTe Ha oBaa nybaukaumja. 3aKOHUTOCTA U
MPONOPLMOHANHOCTA Ce UCTO TaKa Pe/sIeBAHTHU NPU NPoLeHKaTa Aan 0TCTanyBakeTo
(neporauujara) cornacHo uneHoT 15 61n0 Bo ckaaj co KoHBeHLmjaTa.>%

Kako wro ce 36opyBa 1 Bo rnaeaTa lll og oBaa nybamkauuja, nocie feporauyumjata
COTNIACHO YNIeHOT 15, Ha APXXaBUTE UM € JI03BOIEHO [1a IepOrMpaat o4 HUBHUTE 00BPCKU
co uen fa obesbepar 3awTnTa HA NpeocTaHaTuTe npasa o4 KoHBeHUMjaTa camo Ao
CTeneH Koj CTPOro ro HajoXyBa CUTyaumjaTta.®® Mpu npapereTo Ha MNpoLeHkaTa
CyBoT BOAM CMETKA 32 NPOMOPLMOHANHOCTA U 3aKOHUTOCTA HA Npe3eMeHNTe MepKu,
BK/IYUMTENHO 1 33 TOA Aa/IM TUE Ce BUCTUHCKM OATOBOP Ha BOHpeAHaTa cocTojba, fanm
Tne bune ynotpebeHun 3apaau LenTa 3a koja bune ogobpeHn, fanu AeporayujaTa
e orpaHuyeHa Bo onceroT, fanau notpebarta 3a Aeporaumjata buna npegmer Ha
npeuncnuTyBarbe (peBu3nja), aanm Mepkute 611e NOANOXKEHU HA CTPOTW 3aLTUTHM
rapaHuumn, gaau Tue BkAydyBane Kakea 60 onpaBhaHa AUCKPUMUHALMjA U [anu
MepKuTe Bune BoBeJeHW BO NOCTaNKa BO COMIACHOCT CO 3aKOHOT 1 On/ie NOANOXEHM
Ha CyACKa KOHTpO/1a M MpencnuTyBatbe (pesnsuja).

a. 3aKOHUTOCT

Peuncy cuTe Ap>kaBum BOBEA0A HEKOj 001K Ha CeLMjaieH PEXUM 3a 1a CE 3ro1emaTt
W3BPLIHWUTE OBAACTYBakba CO Lieal f1a Ce OArOBOPM Ha NaHgemwujata Kosma-19, 6uao
MpeKy NpornacyBarbe Ha BOHpeaHa coCTojba nm npeky AoHeCyBarbe Ha HOBYM 3aKOHM
1/MAM NOA3AKOHCKM aKTI KOM KOHKPETHO MMaa 3a Lie/1 0AroBop crnpema Koeng-19.5

505 bpeHuzaH u Mek bpajo npomus O6eduHemomo Kpascmao [Brannigan and McBride v. the United Kingdom], npecyaa
Ha naeHapH1oT Cy4 oA 25 Maj 1993, 6p.14553/89 1 14554/89, § 43 (BkyueHa kako peaume Bo 0Baa nybaukauuja); A. u
dpyau npomus O6eduHemomo Kpasacmso [A. and Others v. the United Kingdom], npecyaa Ha fonemnoT cyacku coset
0419 despyapu, 6p. 3455/05,§ 173 (BkNydeHa Kako pe3umMe BO 0Baa ny6amkaLuja)

506 BpeHuzaH u Mek Bpajo npomus O6eduHemomo Kpascmao [Brannigan and McBride v. the United Kingdom], npecyaa
Ha naeHapHNOT CyA 04 25 Maj 1993, 6p. 14553/89 1 14554/89, § 54 (BK/yueHa kako pe3ume Bo oBaa nybaukauwja)

507 Buau  https://www.hugenwb.net/uploads/materials/The%20Parliamentary%20Response%20t0%20COVID-19%20and %20
States%200f%20Emergency%20(SoE)%20in%20the%20Western%20Balkans.pdf ,apaamerTapHuoT oarosop Ha KOBI/-19

1 BOHpeAHuTe cocToj6u (BC) Bo 3anaaHwot bankaH [The Parliamentary Response to COVID-19 and States of Emergency (SoE) in
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[MocTankaTta 3a BOBEAYBAHE HA BOHpEAHA cocmj6a, NnocCTankata 3a BOBEAYBak€ Ha
HOBW 3aKOHOAaBHM OB/N1aCTyBakbd, KakO N MEPKUTE BOBEAEHW MPEKY BOHPEAHUTE
OB/1aCTyBakba MOPpaaTt Aa 6I/I,ElaT)/COFﬂaCEHVI BO MPUHUWNOT Ha 3aKOHNTOCT.

Mocmanka 3a sosedyaswe Ha BOHpeOHA cocmoj6a unu BoHpedHU 08nACMYBAHA

Tpeba fga nocTojaT jacHM W [OCTaMHKM MpaBwWaa 3a Toa Kora MoxaT ga buaat
[OHECEHW BOHPeAHU MepKku WM Kora Moxe Aa bupge npornaceHa BOHpeaHa
cocToj6a. Osume npasuna tpeba fa bugat GopMyanpaHu npes BoHpeaHaTa coctojba
3apaav uve afipecupatbe TUe ce BOBeAeHW. Tue Tpeba Aa nocTaeaT jacHa npoueaypa
3a fla ce yTBpAW Aann NocTon BOHpeAHa cocTojba u kako Moxart ga 6uaaT ogobpeHn
WCKAYYMTENHUTE MepKU. TpM MporiacyBareTo Ha BOHpegHa cocToj6a uam
[OHECYBaHETO HA BOHPEAHM 3aKOHM HAZBOP O/ PejOBHAaTa 3aKOHOAABHA MOCTanNkKa,
Mopa fia buaat nojacHeTM NpaBHUTE U GaKTUUKU OCHOBM BP3 KOM TUE CE BOBEAYBAaT,
OAHOCHO AIOHECYBAaT, ONCErOT Ha BOBEAEHWTE OB/1ACTyBakba M TOUHUTE CUTYaLMU BO
KOW Te MoXaT Aa ce ynotpebyBaat.>®®

Mepku sosedeHU Bp3 0CHOBA HA BOHPEOHU 08/1ACMYBALA

Koj 6110 3aKOH W/WAM MEpKW BOBEJEHW BO BOHPEAHA COCTOjba MW mpeky
KOPUCTEHE Ha BOHPEAHWTE 3aKOHOAABHM OB/1ACTyBarba Tpeba Aa 61UaaT A0BO/HO jacHM
BO OMCEroT 33 /ia i Ce OBO3MOXM Ha jaBHOCTa Aa pasbepe wro of Hea ce 6apa, Taa Aa
ro MPUATOAN Hej3MHOTO OAHECYBatbe CO0OPA3HO Ha TOa, KAKO U Aa CE YyBa U WTHTK
O/ HEMPOMOPLMOHANHOTO W HEKOH3UCTEHTHOTO CMPOBEAYBabE WM MHTEpRpeTaLmja
Of} CTPaHa Ha cyxbeHnLMTe 3a CNPOBEAYBakbE Ha MPABOTO WAM CyAoBUTE. BaparbeTo
3a NPeABMAAMBOCT M jaCHOCT € 0COBEHO 3HAUYajHO BO KOHTEKCT Ha MaHAemMMjaTa, Kora
€ BepojaTHO [eKka MoA3akOHCKUTE aKTW 33 OfHECYBAHETO Ha jaBHOCTA pPeoBHO Ke Ce
MEHYBaaT M KOra NOCAEAMLMTE Of MPEKPLIYBAHHETO MOXAT Aa BKAyUaT W HeraTueeH
edeKT BP3 COMCTBEHOTO 34paBje Ha NMLETO WAW BP3 3/PABJETO HA OHWME JMLA KOU Ce
oKo/ly Hero. Mopaaw Toa ApXaBuTe MOpa Aa OCMIypaar [ieka Hace/leHUETO € [J0BO/IHO

the Western Balkans]“ oa 1.Pagojesuk [I.Radojevic] n H.Crarkosui [N.Stankovic], BecTmuHcTepcka ®oHAaLwmja 3a leMokpatuja
[Westminster Foundation for Democracy]: Mpexa 3a 40BeKoBY Npasa 1 Po/0Ba €4HAKBOCT Ha 3aeHMLNTe BO 3anajeH baskaH.
MoBekeTo HanKaHCKM APXaBu BOBEAO0A BOHPEAHA COCTOj6a, CO UCKMY4OK Ha LipHa fopa, Kaje WTo Baajata AOHece npeky 25
YPeAbU BO COMNACHOCT CO U/IEHOT 39 Of YCTABOT, KOj AaBalLie NPaBO A Ce OTCTanii 04 NPaBOTO Ha CI060AHO ABIDKEbE, aKO TOA
€ NOrofHO 3a CripeyyBakbe Ha 3apasata.

508 Buau ja Jinctata 3a npoBepKka 3a BAafieerbe Ha NPaBoTO Ha BeHeunjaHcKaTa KOMWUCKja 3a NOAETA/IHO Pacy/IeHyBatbe
Ha GaparbaTa Of HauyenoTo Ha 3aKOHMTOCT https://www.venice.coe.int/images/SITE%20IMAGES/Publications/Rule_
of_Law_Check_List.pdf: ,/lncta 3a nposepka 3a Bnajeerbe Ha npasoto [The rule of law checklist]*, BeneumjaHcka

Komucuja Ha COBETOT Ha EBpONa, yCBOEHA Ha HEroBOTO 106 M/ieHapHO 3acedaHue, 11-12 MapT 2016.
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MHPOPMMPAHO 33 TOUHWOT MaTepPUjasieH, TEPUTOPUjaieH M BPEMEHCKM ONCer Ha MpUMeHa
Ha BOHpeaHaTa cocToj6a, Kako 1 3a OB1ACTyBakbaTa U 3aKOHWTE KOW Ce BOBeAEHU 3a fa
Ce 0AroBOpM Ha BOHpeAHaTa coctojba. OBa Moxe a 6apa o4 BAacTUTE Aa OCTBapyBaar
pefjoBHAa KOMYHMKaLMja CO jaBHOCTA MPeKy Pa3/MuHW KaHaau, BKAydyBajKu 1, Ha
MpVMEP, U PajnoTo, Te/leBN3NjaTa, UHTEPHETOT, OI/1acyBakbeTO NpeKy NocTepy U NMCMa
[IOCTaBEHU NpeKy NOLITa, Ha CUTe CNYXOEHM jasnLin BO APXKaBaTa, Kako W Ha ja3nuuuTe Kou
Ce HajuecTo 360pyBaHK BO pa3NNUHNTE MOAPAYja Ha ApXKaBaTa.

6. MponopLMOHANHOCT, BKYUYBajKu ro u
BPEMEHCKOTO BaXKeHe Ha MepKUTe

MPWHUMMNOT Ha NPONOPUMOHAHOCT MM HA/NI0XKYBA Ha ApPXaBWTE Aa v npesemMaat
CaMo OHMe MEPKM KOoW ce CTPoro noTpebHM Mopaiu BOHpeAHaTa cuTyauuja. Kora
ce BOBeJEHU UCKAYyUMTeNIHN OBaCTyBakba, TMe Tpeba Aa ce KopucTaT caMo 3apagw
npuunHmTE 33 Ko Tne bune ogobperHn. Moxe aa buae notpebHO ApxaBuTe Aa UM
AajaT 3aKOHOAABHM OBNACTYyBatba Ha HOCUTE/IUTE HA OANYKM BO WM3BPLWHATA BAACT
KOW Ce JOBO/IHO WMPOKK BO CMUC/IA HA TOA HUM Aa UM buge gaseHa daekcnbuaHoct
33 fa oarosapaat 6p30 U Ae/0TBOPHO Ha AMHAMWUKaTa NPMPOAA Ha naHaemujata
Koena-19. MefyTtoa, oBnactyBatata Tpeba fa 6uaaT GopMyanpaHu WTO € MOXHO
NOPECTPUKTMBHO BO Taa CMUTyauMuja U Aa Mpeuu3npaaTt TOYHO BO KOj KOHTEKCT U 3a
Kakea Len Tme Moxat ga bupat ynotpebeHun. BoHpeaHute coctojbu He Tpeba aa
61aaT MCKOPUCTEHM 33 HA M3BPLIHATA BAACT @ 1 Ce Aajde uenocHa crobopa (carte
blanche) pa noctanyBa Ha kakoB 6U10 HauuH KOj Taa Ke ro u3bepe, nau, nak, aa
npesema Mepku Bo 06/1aCcTh KOW He Ce MOBP3aHu CO BOHpeAHaTa cocTojba.

BPEMeHCKO BaX(eHwe

BoHpeaHuTe Mepku Tpeba Aa 6uaat orpaHUUYeHU BO HUBHOTO Tpakbe. Bo TekCToT
CO KOj TWe ce BoBefyBaaT, Tpeba fa buae BoBefeHa U jacHa BpeMeHcKka pamMka 3a
HWBHOTO MOCTOEHE WM ‘KNay3y/a Ha 3ajAMCOHLE’ S Mopa Aa MMa KOHTUHYUPaHO
M NEpUOAUYHO Map/aMeHTapHO W CYACKO MPEeUCrnuUTyBarbe Ha KOHTWHyMpaHaTa
HEONXOAHOCT 0 BOHPEeAHaTa MepKa Toral kora npBOOMTHMOT BpeMEHCKM POK 3a
HWUBHOTO NOCTOEHE NCTEKO, 1 TOj Tpeba Aa buae NPOAO/IXKEH CAMO aKO € TOA HYXHO
HeONXOAHO. Bp3 M3BpLWHaTa BAACTa Nafa TOBAPOT Aa ja AEMOHCTPUPA HEOMXOAHOCTA
0/ KakBO 6110 MPOLO/IKYBaHbE.

509 3aBplHaTa Knay3yaa Uan ‘knaysynata Ha 3ajancoHue’ oapedyBa KoKy A0Nr0 Ke NOCTOM HeKoj 3aKoH, oapeada nan
OB/aCTyBatbe. Moc/ie AaTyMOT WTO e MpeLu3npaH BO OBaa KAay3yna, 3aKOHOT, oApeAbaTa UM OBNACTyBakbeTo Ke

ucTeye n Ke npectaHe fa MMa AejcTBo, OCBEH aKo He buge npe3emMeHo HaTaMOLWHO ejCTBME 33 Aa TOa Ce MPOA0KN.
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Hekou Ap>KaBu BKAYUNE BPEMEHCKM OFPaHNYYBatba 33 BOHPEAHUTE OB1ACTYBaHba
KOW TUE ro BOBE/IE KaKO OATOBOP Ha MaHAeMmjaTa, Kov ce npoTerane o4 MHULKjaneH
nepvoa o 30 AeHa cé 0 6 Meceln. Bo Apyrn Ap>asu, BOONWTO He 6uie BoBeseHM
BPEMEHCKM OrpaHuuyBama.”’® OTCYCTBOTO HAa BPEMEHCKO OrpaHunyyBake BO OAHOC
Ha OBME OBNACTYBarba OUMINEAHO Ke ro Hapywu 6apareTo 3a NponopLMoHaaHOCT.
Bo KOHTEKCT Ha MaHAemMujaTa U UMajku npeasug KoaKy 6pry Moxe Aa ce NpoMeHu
HWBOTO Ha PW3WKOT KOj ro Hocu KoBmAa-19, Aypu W Kora e ondateHo BpemeHCKo
OrpaHMNuyBakbe 33 BOHPEAHMTE OBAACTYBAHA, TOA HYXHO HEMA [a TM WUCMONHU
Gaparata 3a MpOMNoOpUMOHANHOCT. HMBOTO Ha PW3MKOT KOj ro Hocu KoBug-19 w
BMOBWTE Ha MepKM Kom ce noTpebHU 3a ja ce Cpeun WrnpereTo Ha KoBrna-19 MoxaT
Aa GNyKTynpaaT ApaMaTMYHO BO PaCMoH Of HEKONKY MEeCeuu UAW Aypu 1 Heaenu.
[pxasute Tpeba ga 6uAaT NPOMUCIEHU BO OJHOC HA TOa KoaKy Op30 Moxe fa ce
NMPOMEHW NPUPOAaTa Ha MaHAeMMjaTa Kora r'm oApeayBaaT BPEMEHCKUTE PaMKK BO
kow Tpeba Aa ce npemcnuTaaT BOHpegHWUTEe 0BAACTYBakbA.

Cnposedysdmwe

MponopLMOHANHOCTA € WUCTO Taka Pe/eBaHTHA W 33 HAUMHUTE Ha KOu ce
NPMMeHYBaaT ¥ CNpOBeAyBaaT MepkuTe. KpuBUUHWUTE CaHKLmm Tpeba Aa ce kopucTat
KaKo noc/eqHo CpeAcTBo 3a Aa Ce CNPOBEAAT OrpaHnYyBarbaTa Ha Npasata HaMeTHaTH
3a /1a Ce OArOBOPYM Ha NaHAEMM]aTa, @ NAPUYHMTE Ka3HW He cMeaT Aa braaT HepasymHo
BMCOKW. YITe MoBeKe, BOHPEAHWUTE OBNACTyBatba He CMeaT fa Ce W3BPLYBAAT Ha
OUCKPUMWHATOPCKM HAuMH,>" MK 33 Aa Ce MPOMOBMPA HEKOjA Lie/1 KOja € pas/inyHa

510 Ha npumep, Bo ObeanHeToTo KpancTBo BOHPEAHWUTE OBIACTYBatha COMIACHO 3aKOHOT 33 KOPOHA BUPYCOT Off 2020
rOAMHA BAXaT WeCT Meceun npes uctute fa bugat npeucnutanu oa Mapaamertor: https://www.legislation.gov.uk/
ukpga/2020/7/section/98/enacted ,YneHoT 98 0f 3aKOHOT 3a KOPOHa BMPYCOT OA 2020 roauHa [s. 98 Coronavirus
Act 2020]*; Bo ogHOC Ha AnbaHuja koja npBo6MTHO A03BOANYyBaLLe ynoTpe6a Ha BOHPEAHWTE 0BAACTYBakba 30 AEHA 04
24 MapT 2020, HO noc/ie Toa uctute 6ea npoao/keHy, Buan: https://verfassungsblog.de/albania-some-exceptional-
extraordinary-measures/ ,Anb6aHnja- Hekou uckayuntenHu BoHpeaHu mepku [Albania - Some Exceptional
Extraordinary Measures]“ Jl.5jaHky [L. Bianku], Verfassungsblog on Matters Constitutional, 17 MapT 2020; Wcto
TaKa, BO YHrapuja 3aKOHOT 3a OB/1aCTyBakbaTa Off 2020 TOANHA Ha MPeMUEpOT My JOAEN BOHPEAHM OBNACTYBakba
CO HEOMpeneHo Tpaetkbe, HO TOj r1acalle OBAACTYBaHaTa Aa Ce OTNOBMKAAT: https://www.euronews.com/2020/05/28/
coronavirus-hungary-bid-to-end-emergency-powers-an-optical-illusion-say-human-rights-ngos ,KopoHa Bupyc:
MoHyAaTa Ha YHrapuja 4a UM Ce CTaBW Kpaj Ha BOHPEAHWUTE OBAACTYBAtba € ‘ONTUUKA WY3Uja’, BenaT HeBNagUHUTe
OpraHu3aumu 3a 4oekoBu npasa [Coronavirus: Hungary bid to end emergency powers ‘an optical illusion’, say human
rights NGOs]*, P.Nandwm [R. Palfi] n 1.Yogsuk [L. Chadwick], euronews, 28 maj 2020.

51 3a 3arpUKEHOCTa OKONY aHTXKMPAHETO Ha BOEHUTE CU/IN 33 AA TV HAAMeAYyBaaT OrPaHUUYyBarbaTa Ha fBMKEHETO
M 3a HecpasmepHaTa MpYMEHa Ha OrpaHMuyBakaTa KOH Ma/LUMHCKWTE 3aefHULM CTaHa 360p BO Ae/OT 0/ 0Baa

ny6ankaumja nocseteH Ha cno6opaTa o4 AUCKPUMUHALM]A.
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04 UenTa 3apaau Koja Tue bune ekCnanUMUTHO BoBedeHMW. Ha npumep, belue n3paseHa
3arpUXKEHOCT [IEKA CaHKLMIUTE BOBELEHM CO Lie/ [1a CE PErynpa NpuapXKyBareTo KOH
OrpaHuUyBakbaTa Ha ABWMXKEHETO MOXene A3 buaat ynotpebeHn 3a fa ce 3amo/uar
rNacoBMTe Ha Ono3uuMjaTa, HAMeCTo 3a fia Ce 3aLTUTU 34PaBjeTo, CO OF/lef AeKa UCTUTE
Oune cnpoBefeHn NPOTHB yfe 3a KoM He BUN0 AOKAXAHO Aeka NpeTCTaByBaaT py3nK
3a 3/paBjero.5”? CeKoral Kora Ce M3peyeHy CaHKUMW KOH MoeauHuuUTE Bp3 OCHOBA
Ha BOHpEAHWTE OBACTYBaba, (MOAMLMCKUTE) CryxOeHWLMTe 3a CNpoBedyBatbe Ha
3aKoHOT Tpeba 1a 61aaT BO MOXHOCT a MOHYAAT KOHKPETH 0Ka3M 3a NPEeKPLIYBaHETO
Ha peneBaHTHaTa opesba oHeceHa COMacHO BOHPeAHUTE 0BaacTyBakba 1 Tpeba aa
MOXaT f1a AEMOHCTPUPAAT f1eKa U3BPLIHOTO AEjCTBME CAYXM 33 Aa CE UCMONHU LenTa
3apaau koja bue BoBeeHM OBNACTyBakbaTa.

2. fapaHumu npotue 3n10ynotpeda

Mopa fAa nocTojaT MexaHW3MW 3a MpeucnuTyBare BrpafileHn BO Koja 6uno
liemMa 3a BOBeyBatbe Ha BOHPEAHUTE MEPKUM 3a Aa CE OCUTYpa AEKa NPEANIOXEHNTE
MEPKWN MOXaT Aa ro paspeular, y6na>KaT niu, BO HajMana pakKa, Aa He ro 3rosiemMat
n BAOWaT I'IpOﬁl'IEMOT 34 KOj TNE Ce KpEMpPAHWN Aa TO pa3pewart, U AeKa TUE peanHo
Ceé NpUMEHYBAaAT U CMPOBEAYBAAT 3a Taa LE. ﬂ.OKO}'IKy He 614/16 M3BOANINBO TOA A4
ce Cayynm npeky peaoBHWOT 3aKOHOAABEH npouec, Toralw Mopa Aa WMa npocTtop
33 fla ce cnpoBefe Hekoj Apyr 061K Ha NapaAamMeHTapHO, CYACKO UAW eKCnepTCKo
MpencnuTyBakbe, WTO Ce 3eMa Kako GpakTop Kaj BOHpPeaHWUTE MepKM.

a.MapnameHTapHa KOHTpoAa

Ha pacnonaratbe Mopa fia 61aaT CTaBeHM MeXaHU3MM NpeKy KoM 3aKOHOAaBHaTa
rpaHka Ha BiacTa Ke NpoBepyBa Aaau NPOrnacyBakbeTo Ha BOHpeaHa cocTojba e
BO COrMacHOCT co 6aparbata 3a 3aKOHMTOCT M NPOMOPLUOHANHOCT, Ke ja OLEeHM
HEOMXOAHOCTAa Of NPOAO/XKYBarbe W MPEKUH Ha BOHPEAHMTE OBNACTyBatba, Ke
npencnuTyBa Kako 6uae ynotpebeHn Tve oBaacTyBatba 1 fann UCTUTE UM CAYXKese
Ha uenuTe 3a kou OGwuae BoBefeHW.S® [lOKOJKY He e MOXHO Aa Ce mpeucnuTa

512 Ha npumep, ymMeTHWLaTa Koja jaBHO ro NoaApxana n3bopHMOT 60jKOT Ha onosnumjata Bo Cpbuja 6una yanceHa 3a
npeKpLlyBakbe Ha MEPKUTE 32 CAMOM30/1aLmja, 1 Nokpaj GakToT Aeka Taa ce BpaTu/a o4 LipHa fopa Bo Cpbuja efeH AeH
npea Aa 6uae npornaceHa BOHpeAHaTa cocToj6a 1 He belwe fo6Ma TUCMEHA HATY BepbasHa NoyKa 3a camon3onaumja
no Hej3MHOTO Joafare 0f CTpaHcTeo: https:/biepag.eu/crisis-at-europes-periphery-serbian-democracy-in-
quarantine/ ,Kpu3sa Ha nepudepujata Ha EBpona — Cprickata AemMokpaTtuja Bo kapaHTuH [Crisis at Europe’s periphery —
Serbian democracy in quarantine]* oa /1./lomaH [L.Lohmann] u C.CrojkoBuK [S.Stojkovic], BIEPAG Blog, 16 anpun 2020.

513 BpeHuzaH u Mek Bpajo npomus O6eduHemomo Kpascmao [Brannigan and McBride v. the United Kingdom], npecyaa

Ha naeHapHUOT CyA 04 25 Maj 1993, 6p. 14553/89 1 14554/89, § 13 (BK/yueHa Kako pe3vime Bo 0Baa nybaukaumja)
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NpOraacyBakbeTo Ha BOHpeAHa cocTojba npef Taa Aa buae cnposefeHa, uau oKoAKy
HE € MOXHO fla Ce JOHeCyBaaT 3aKoHU Npeky BooOMUaeHaTa, pejoBHa 3aKOHOAABHA
nocranka nopagn WTHOCTa CO koja e noTpebHO aa 6uaaT BOBEAYBAHU MepKUTe,
NporaacyBakbeTo Ha BOHPEeAHaTa COCTojba M MepKUTE, 3aKOHWTE, ypeabuTe, NTH. KoM
Ce KpempaHu COrMacHo BOHPeAHWTE OBaacTyBarba Tpeba bapem aa 6maart usHeceHu
npea 3aKOHOABHMOT OpraH 3apajiM NOC/NEA0BATE/IHO ex pOost facto NPencnuTyBarbe.

lpeucnumysame ex post facto

3akoHOAaBHOTO Teno Tpeba Aa MMa MOK Aa ja OTMOBMKA BOHPeAHaTa cocTtojba
n Tpeba Aa MOXe fa W MeHyBa WU YKWHYBA BOBEAEHUTE MEPKW, [OKO/KY
3aKOHOAABLMTE He BepyBaaT feka Oune ucnonHetn baparbaTta 33 3aKOHMTOCT U
nponopumnoHanHoct. OTkako Ke 6uae OTNOBMKAaHA BOHpeAHaTa cocTojba, Tue McrTo
Taka Tpeba Aa MMaaT oBaacTyBake fa MHULMPAAT MOCYIITECTBEHA, eTa/Ha UCTpara
33 MEpKUTE BOBEAEHWN O CTPaHa Ha M3BPLIHATA BAACT. [lofleKa NPenCnnTyBatbEeTO ex
post facto moxe fa He 6buae JOBONHO 32 1 Ce CpeyaT 310ynoTpeduTte Ha YoBeKOBUTE
npaga, T0a MOXe Aa NOC/YXW 3a Aa ce naeHTUMKyBaaT TakeuTe 310ynotpedu n aa
Ce Npemnopaya Ha Koj HaumH pabotute 61 moxene fa 6MAaT HanpaBeHU NOPA3NYHO.
TaKBOTO MPENCMUTYBAKE € CYLWTUHCKM BAXXHO BO KOHTEKCT Ha maHaemujaTta Kosug-19,
Kora Moctou noTeHuujan 3a ‘BTopu 6paHOBU’ HA BMPYCOT MAM 32 HOBW, SIOKAHM
,MIMKOBM“ Ha MHPeKuwujaTa. TIpencnuTyBakeTo Koe BOAW A0 HayuyeHu Nekuuu e
MOPajM TOA K/TYYHO 33 APXKABMUTE A3 CE ONPEMAT BO HACOKA Ha ePEKTUBHO CMPaBYBaHE
CO HaTamolWHWTe M30yBHYBarba Ha BMPYCOT, NpuToa obe3deayBajkn MaKCMManHoO
MounTyBarbe Ha npagarta oj KoHBeHLujaTa.

Edpekmom Ha Mepkume Ha O02paHuyysawe Ha OsuXcewemo u 6apawama 3a
coyujanHo ducmaHyuparwe

OrpaHuYyBarbaTa HaMeTHaTK Kako OArOBOp Ha NaHAemujaTa KoBua-19 Hanpaewja
Aa buge Tewko 3a napaameHTMTe Aa GYHKUMOHMPpAaT Ha HauMH Ha KOjWTo Tue
BooOMYaeHo 6u paboTene, cO orpaHuUyBarba Ha [BMXXEHETO M CObMparbeTo WTOo
3HayaT Aieka Ha npateHunuuTe He UM Belue 03BOSIEHO GU3MYKM A Ce COCTaHYBaaT.
Ho, pacnywTareTo Ha napaameHToT He Tpeba aa 6uae oAroBop Ha BOHpeaHaTa
cocTojb6a M Kora MaHAaToT Ha 3aKOHOAABHMOT OpraH Tpeba fa 3aBpuiM BO TeKOT
Ha BOHpeaHaTa cocTojba, nctnot Tpeba fa buge NpoAo/IXKeH C& 10 MOMEHTOT Kora
ke cTaHe M3BOAAMBO Aa buaat opraHusMpanu usbopu. OTTyKa, 3aKOHOAABHWTE
Tena Tpeba Aa M ajanTupaaT HauMHWTE HAa HUBHOTO paboTerbe CO Uen Aa
MaKCMMM3MpPaaT MOXKHOCTUTE 3a NpaTeHULMUTe Aa MPOAO/XKAT Aa ja KOHTpoAMpaaT
3aKOHMTOCTa, MPOMOPLMOHAAHOCTA U €/I0TBOPHOCTA HAa MEPKMUTE Mpe3eMeHN Kako
0AroBOp Ha naHaemumjata KoBua-19, ypy 1 ako OBa He Ce CydyBa npeky cobupatbe
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Ha CEKOj U/NeH Ha 3aKOHOAABHMOT OpraH 3a fa Tue 3aefHo AebaTpaat BHaTpe BO
nap/aMeHTapHara 3rpaja.

BoBeayBarheTO Ha HOBWTE TEXHOIOTUU NPETCTaBYBa KNyYeH e/ Of T0a, CO Lien Aa
Ce 0BO3MOXMW [1a C€ OABMBA OH/IAjH ANCKYCMja W r1acakbe BO TeK Ha NaHAemujara.™
Taa MHOBALMja MOXE MUCTO Taka fia NPOAO/IXM fa NPeTCTaByBa NPEeAHOCT U HAABOP
oy NaHAemujaTa, JOKO/KY ja ON1eCHyBa NapTuuunayunjata Ha oHuWe Kou 6u umane
KOPMWCT 04 Aa/leYnHCKOTO y4ecTBO BO paboTaTa Ha 3aKOHOAABHOTO Tes10, Kako LTO ce
OHME INLIA KOV XXMBEAT BO MOOAAANIEUEHUTE PETMOHM, KOW NaTyBaaT O/ AaNeKy 3a Aa
CTUTHAT A0 NAap/flaMeHTapHaTa 3rpaja, uam OHWe Kou MMaaT AO/DKHOCTY [ja Ce rpuxar
3a fleuata. [ipyr Mmetos Ha paboTerse moxe Aa buze fa UM ce A03BONM HA IMMUTUPaAH
Opoj Ha npaTeHuuu, CO NponopuUMoHaneH 6poj Ha NPeTCTaBHMLM OA CeKoja NapTuja,
A3 BNe3aT BO Nap/AaMeHTOT M Aa racaat u gebaTmupaat co INYHO NpUCycTeo.’'®

M3BewTanTe yKaxxyBaaT feka 3aKOHOAABHMOT HaA30p BO TEKOT Ha MaHAemujaTa
BO 3anafgHuoT baskaH 61 Ha HUCKO HUBO.>'® Of ApXXaBuTe BO 3anajHUOT baskaH,
camo MapnameHToT Ha ®epepauwjata bocHa u XepueroBmHa focera 6un Bo
no3uumja fa OpraHuM3Mpa LenocHa naeHapHa cecja OHAajH, A0AEKA MHO3MHCTBOTO
nap/lameHTapuy oOpraHu3Mpase ¥ KOMUCUCKM CeaHWUM OH/ajH. WcTo Taka
MOCTOW 3arpuXeHOCT eka Komucuute n paboTHUTE Tefa KOW Ce COCTaHyBaaT 3a
Aa pearnpaat Ha KOBMA-19 He BK/ydyyBaaT UY/NE€HOBM Ha napaameHToT. Kou 6uno
KOMWUCUM BOCTAaHOBEHM 33 [1a BpLIAT HaA30p Haj paboTaTta Ha WM3BplIHATA BAACT BO
OAHOC Ha CMpaByBarbeTO CO NaHAeMunjaTa, Tpeba fa bugat coctaBeHu n of nbpaHute
NpeTCTaBHULM 04 CTE NApTUK BO BAAAATA W Of CUTE PETMOHM BO [pXaBarta.

514 Ha npumep, EBponck1oT MapaameHT ycnelwHo oApXyBallie CeAHNLM Ha JaNeYnHa NpeKy KOPUCTerbe Ha TeXHOorMja 3a
BUAEO KOHDEPEHLIMN 1 BOBE/E e1eKTPOHCKO I1acakbe 3a Aa MPOA0/KM A3 GYHKLMOHMPA 1 33 Bpeee Ha NaHAeMujaTa.

515 Bo Mpcka kade WTO npaTeHMUMTe ce CpeKaBaa AWNYHO, MpaTeHUuUTe 6ea MoAeneHW MPOMOPLUOHANHO AOMXK
NapTUCKNUTE JIMHWW 3aBUCHO Of OPOjOT Ha MecTata M Of HMB ce Oapalwe Aa oApxyBaaT MUHUManHo 6e3bedHo
pactojaHue eaeH o4 Apyr. Buawm https://commonslibrary.parliament.uk/parliament-and-elections/coronavirus-how-
are-parliaments-worldwide-working-during-the-pandemic/ ,KopoHa Bupyc: Kako napnameHTUTe wWWpym CBETOT
pa6oTar 3a Bpeme Ha nanaemuja? [Coronavirus: How are parliaments worldwide working during the pandemic?] “ oa
I1.KypTuc [J.Curtis] u P.Kean [R.Kelly], House of Commons Library, 15 anpua 2020

516 Buaun: https://www.hugenwb.net/uploads/materials/The%20Parliamentary%20Response%20t0%20COVID-19%20
and%20States%200f%20Emergency%20(SoE)%20in%20the%20Western%20Balkans.pdf LMapnameHTapHnoT
oprosop Ha KOBW/-19 v BoHpeaHUTe cocToj6u (BC) BO 3anaaHwuoT bankaH [The Parliamentary Response to COVID-19
and States of Emergency (SoE) in the Western Balkans]* o W.Pagojesuk [I.Radojevic] n H.Crankosuk [N.Stankovic],
BecTmuHCTepcka ®oHaaumja 3a Alemokpatuja [Westminster Foundation for Democracy]: Mpedxa 3a 4oBekoBU Nnpasa
1 PO/I0BA €/IHAKBOCT Ha 3ae/HMLMTE BO 3anajeH ba/skaH, Kaje ce U3BecTyBa Aeka 6pojoT Ha HaA30pHUTE pacnpasi,

KOMUCUCKUTE CEAHULN 1N MOCTANKNTE 32 NPENCNNTYBAaHE HA BAAANHUTE OANYKWN 611 Ha HUCKO HUBO.
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BeHeLmjaHCcKkaTa KOMKUCHK)a ja NOAB/IEYE BIXHOCTA HA MOJAUTUYKUOT Naypanunsam
M Ha edpekTMBHATa onosuuuja npu oabpaHata of 3noynoTtpebata Ha MOKTa u
3noynotpebaTa Ha npasata.’” Of Tue NpUUnHM, kom 610 MEPKM LITO Ce BOBEAEHM 33
[a ro 0BO3MOXAT W MNOTMNOMOrHaT 3aKOHOAABHMOT HAZ30p 33 BPEME HA MaHAEMMjaTa
Tpeba Aa ce npuMeHyBaaT NOAEAHAKBO CMpPemMa Y/NeHOBUTE HA MNapTumute W
NpeTCTaBHULMTE 04 CUTE PernoHun. [lypu v Kora ce cmeTa feka e 6e3defHo Hekow
npaTeHnum 4a ce BpaTaT BO Nap/aaMeHToT, Moxe Aa bHAe HeonNxo4HO Aa ce NoOAAPXaT
MWC/IEHATA 33 YYECTBO Of AANEUMHA, CO WTO Ke Ce OCMTYPa KOHTUHYMPAHO YYECTBO
Ha NpaTeHMLWTE KOW MMaaT 34paBCTBEHN NpobaeMu 1 umnja By HEPabUAHOCT MOXe
[ 3Hauun Aeka Tue Ce ywTe He ce MOArOTBEHM Aa Ce BpaTaT Ha rnacake v gebdata co
dn3nuKo NpncycTso.s

6. Cyacka koHTpona

MpencnuTyBarkeTo He KBAJWUTETOT HAa 3aKOHUTE [OHECEHW 3a BpemMe Ha
naHgeMujata M NpUMeHaTa Ha TWe 3aKOHM BO Mpakca O CTpaHa Ha He3aBUCHO
CYACKO Te/I0 e BTOPMOT K/YYeH HauMH 3a fa ce cnpeun 3noynoTpebaTa Ha npasata
BO BOHpeAHa cocToj6a. MoHaTamy, Kako WTo cTaHa 360p 1 norope, Tpeba fa nocrojat
jacHUM 1 foCTanHmM Npasunaa U Npoueaypu KoM ypeayBaaT Kora u kako Moxart Aa bugat
BOBefeHN BOHpeaHMTe Mepku. CyaosuTe Tpeba 1CTo Taka Aa 6muaaT Bo coctojba aa
npencnuTaat Aaaun U3BplIHATa BAACT MM CAedena Tue npasuaa u npoueaypuw Torau
kora 6wna npornaceHa BoHpefgHaTa coctojbéa u/unm bune BoBefeHW BOHpeaHWTe
Mepkn. OBue oapeabu Kou TO perynnpaar BOBeAyBatbe€TO Ha BOHpeAHUTE
OB/laCTyBatba BKAYUyBaaT U MexaHM3aM Criopef Koj CyACKOTO MPeucnuTyBatbe ce
O/IBMBa aBTOMATCKM.

[ip>xasuteTpeba ja ocurypaataeka CyoBuTe Ke 0CTaHAT OTBOPEHU [10 HAjBUCOKMOT
MOXEH CTeneH 3a fla MM OBO3MOXaT Ha NoeauHLMTe Aa rM nobusaaT HaBOAHUTE

517 Buam https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2019)015-¢  ,Mapametpu 3a
O[\HOCOT MoMefy NapamMeHTapHOTO MHO3MHCTBO W OMO3MLMjaTa BO AEMOKpaTMja: NCTa 3a nposepka [Parameters
on the relationship between the parliamentary majority and the opposition in a democracy: a checklist]*, EBponcka
KOMMCMja 32 AemMoKpaTmja npeky npaso (BeHeumjaHcka komucuja), CDL-AD(2019)015, 25 jyHu 2019

518 3a 3arpmxeHocta Bo O6epmHeToTo Kpancteo Aeka OANyKaTa Aa Ce U3BeAe [Nacake Ha AanednHa Mmana
ANCKPUMMHATOPCKM edeKT Bp3 npaTteHuunTe, Buan: https://www.euronews.com/2020/06/02/uk-mps-to-vote-on-
whether-it-s-safe-to-return-to-parliament ,KopoHa Bupyc: Mpatenuuyute Bo ObefnHeToTo KpancTBo riacaat Aa ce
BpaTaT BO Map/aMeHTOT nocae paboTereto Ha JaseunHa 3a BpemMe Ha MEepKUTE Ha OrpaHNuyBatbe Ha [BUXKEHETO
[Coronavirus: UK MPs vote for return to parliament after remote working during lockdown]* o ATajau [ATidey],

Associated Press, Euronews, 2 jyHu 2020
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npekplyBakba Ha HUBHMTE NpaBa.’® Ha npumep, cyaoBute Tpeba MHOBATUBHO Aa
ja ynoTpebyBaat TexHo/nOrMjaTa 3a fa OAPXKYBAaT CyAeha 04 AasleynHa Kora e Toa
HEOMNXOAHO UM COOABETHO, AW Aa UMNIeMeHTUpaaT 6e36eJHOCHI MEPKM CO Lien ja
M 3aWTMTAT OHUE KOM MOXAT ia A0NATyBaaT IMYHO BO CYAOT, 33 Aa OCUTypaart feKka
NPOAO/IXYBA f1a Ce CYAW 33 HABOAHUTE CEPMO3HM MOBPeAUn Ha NpaBaTta.

519

520

521

CnefHMBE NPUMEPU Ha CyACKa KOHTPO/1a 32 BpeMe Ha NaHAemMujata uaycTpupaar
Ha KOj HaUMH HauenaTa Ha 3aKOHWUTOCT M MPOMOPLMOHANHOCT MOXAT Aa Ce KOopUcTaT
3a f1a Ce ApXW [0 OATOBOPHOCTA Ha BAaAWTe, iyPU U 32 BpeMe Ha BOHpeAHa cocToj6a
WAW KpW3Ha cuTyauwja:

iv)

vi)

Opnykata Ha 60CaHCKMOT YCTaBeH CyA Of 22 anpwa 2020 roAnHa®® aeka
3abpaHaTta 3a ManoneTHuuMTe M AuuaTa Haa 65 roAuMHa CTapocT Aa
HanywTaaT HWBHMTE AOMOBW [0 Mpekpwuaa NpaBoTo Ha caoboga Ha
ABUXerbe, Ouaejkn orpaHnyyBarbata He T UCNOSHUAE KpUTEpMymMUTe 3a
NMPOMNOPLUMOHANHOCT, BNACTUTE He NMOjaCcHW/Ie 30WTO TUE NPOLEHU/IE AeKa
OApeAeHN BO3PACHM MMaaT noronem pusmk aa buaat 3apaseHn wan Aa
ja npeHecaTt 3apasaTa, He Ouia pas3riefaHa MOXHOCTA 33 BOBEAYBatbe
Ha MONECHW MEepKW, MepkuTe He buae CTPOro BPeMEHCKW OrpaHUYeHn w
HEMaNo MOXHOCT pefOBHO fa Ce MPEeUCnuTa HMBHATA KOHTUHYMpaHa
HEONXOAHOCT.

OpnykaTa Ha YcTaBHMOT cyf Ha KocoBo 04 23 MapT 2020 roAnHa*®' aeka
13BeCHM 3abpaHu Ha fiBUXereTo He Guie NponuiLaHn CO 3aKOH, CO Oref
AeKa Tve He Oune Bo CKNaZ CO yCTaBHOTO Dapatrbe ieKa OrpaHnuyBakbe Ha
npasata n cnoboante mMoxe Aa 6MAe HanpaBeHO CaMo MpeKy 3aKoHWUTe
AoHeceHun Bo CobpaHueTo.

Opanykata Ha CyaoT Ha MupoT Bo ®pocuHoHe [Giudice di Pace di Frosinone]
0/ 15 jyHUM 2020 roanHa, 6p. 516, co Koja 610 M3peyeHo Aeka pelleHneTo
Ha UTannjaHCcKMoT COBET Ha MUHUCTPW Of 31 jaHyapu 2020 TOAMHA 3a
nporaacyBare Ha BOHpeAHa coctojba 610 CNpOTUBHO Ha UTANNjaHCKMOT
YcTas.

TewkoTumuTe Aa ce ocurypa 6p3 u edpekTMBEH NpUCTan 40 NpaBja BO CyA0BUTE 3a BpeMe Ha NaHAemijaTa ce noApobHoO
pa3rniedaHu BO €/10T 33 U/ieHOT 6 (TpaBo Ha MPaBUYHO CyAetbe) BO [1aBaTa | 04 oBaa nybauKauuja.

Buau https://balkaninsight.com/2020/04/22/bosnia-court-rules-against-movement-curbs-on-minors-seniors/
,BOCaHCKNOT CyA Npecyan NPOTHB 3aNnNParbeTo Ha ABUXKEHETO HA MANIONETHULMUTE U Hajo3pacHuMTe [Bosnia court
rules against movement curbs on minors, seniors]“ oa H.[lepsuwo6erosuk [N.Dervisbegovic], Balkan Insight, 22
anpua 2020

KO54/20, Xanuten: MpeTcefatenot Ha Peny6auka KocoBo, MpencnuTyBarbe Ha yCTaBHOCTA Ha OAnyKaTa 6p. 01/15 Ha

Bnapata Ha Peny6anka KocoBo, 04 23 MapT 2020 roanHa
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vii)  PelueHUETO Ha AfMMHUCTPATUBHMOT TpubyHan Ha CTpa3byp 04 20 Maj 2020
roAvHa aa ce cycneHavpa ypeabata Ha fpagot Ctpasbyp co koja cute anua
noctapu oA 11 roavHu 6une obBp3aHM fa HOCAT Macka AofeKa newauat
HW3 rpafoT.>22 TpuOyHa 0T ynaTua Ha uneHoT 8 of EKUM 1 Ha HayenaTa Ha
NErTUMHA Len U NpONOpUMOHANHOCT, KOHCTaTUPajKn feKa MepkaTta He
MOXEe/1a 1a Ce Onpagja Co HECOBIAA/IMBATA NMPUUYMHA KOja Ce NOBp3yBana
CO NI0KaNHWTe Npuanku Bo CTpasdyp. Bp3 oCHOBA Ha MCTWTE Hayena Ha 2
cenTeMBpW 2020 rOAMHA, UCTUOT TpUbYHan ja NnoHUWTKUA ypepbata u rm
MOBMKa/l IOKa/IHUTE BNACTM UCTaTa [a ja U3MEHaT.

MpuctanoT Ha 60CaHCKMOT CyA WCTO Taka WM OApa3yBa pesaTWBHUTE 06/1aCTy
Ha Ha//IeXHOCT Ha CYACTBOTO M Ha B/ajaTa 3a BPEMe Ha Kpu3Ha cuTyaumja. Cyaot
He ja MOHMWTWA BO LENOCT npeaMeTHaTa Hapeabata. Hamecto Toa, Toj nobapan
AOMONHNTENHO OMPaB/AYBatbe U M3MEHA Ha MepKaTa Co Lien Aa ce oCurypa Jeka Taa
6una BO CkaaA CO HayenaTa Ha 3aKOHUTOCT U MPOMOPLMOHANHOCT, HO 1 0CTaBUA Ha
bocaHckaTa Bnaga fa ja npvMeHyBa HejanHaTa eKCnpTi3a 3a MOAUTUKM 3a 12 OA/TyUH
TOYHO Kako Tpeba Aa buae cTopeHo T0a, BoAejKkn MpnToa cmeTka 3a bapatrbata Ha kou
 61MN0 06pHaTO BHUMaHWE O CTpaHa Ha CyAoT.

B. KOHTpona BO pamkuTe Ha BlajaTa
U He3aBUuCeH oMbyacMaH(u)

YWwTe efeH HauuH Ha KOjWTO ApXaBuTe MOXaT fga ce obuaaT Aa ocurypaart
OAFOBOPHOCT 33 BPEMe Ha MaHAemMujaTa e npeky nocTaByBarbe Ha eKCNepTu BHaTpe
BO paMKMWTe Ha B/ajiaTa W BO HaZBOPeLHUTE eKCNepTCKM Tea 3a a BplaT HaA3op
W [aBaaT COBETW W Mpenopaky 3a akuujata Ha M3BplaTa BAacT. Ha NOCTOjHMOT
He3aBMceH oMOyCMaH MW Ha MOCTOjHUTE KOMUTETM 33 YOBEKOBM MpaBa MOXE fa
M 6uge fajeHa 3ajayata Aa v C1efaT BOHPEAHWTE MEPKM M Aa anapmMupaar 3a
Kakeu 6uao 3n10ynoTpeby Ha YOBEKOBMTE MpaBa. ANTEPHATUBHO, ApXaeuTe Tpeba Aa
KpenpaaTt HOBW pabOoTHM TUMOBH M YNOTH 33 eKCrepTITE fa COBETYBAAT 3a TOA Ha KOj
HauMH Aa ce 0CMrypa NoUYnTyBareTO Ha YOBEKOBMTE MpaBa Npu CNpoBeAYyBatbETO Ha
HMUBHMOT OArOBOP Ha NaHAemujaTa.

Bo JyxHa Adpuka, Ha npumep, NOPAHEWHMWOT cCyAuja Ha YCTaBHUOT Cya,
KejT O’ Peran Gewe vmeHyBaHa 3a cyauja oapeneHa 3a KoBua-19 3a Aa UM AaBa
Mpenopakyv Ha MUHUCTPUTE BO BAALATa BO HACOKA HA M3MEHU Ha CNPOBEAYBAHETO
Ha MOA3aKOHCKMTE aKTW, a CO LUen Aa ce 3aWTWUTW NPaBOTO Ha MPUBATHOCT Mpu

522 Buau  http://strasbourg.tribunal-administratif.fr/content/download/171091/1705849/version/1/file/2003058-1.pdf

Ypenba 6p.2003058 04 25 Maj 2020, AAMUHWUCTPaTUBEH TPMOYHan Ha CTpasbyp
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OBO3MOXYBaHeTO Ha MUHWUCTEPCTBOTO 33 3APaBCTBO [1a MOXeE fa MM B/e3e BO Tpara
Ha KOHTaKTWTE.’? MpallakeTo 3a 3aWTUTa Ha NPMBATHOCTA Ha NojgaTouuTe e obaact
BO KOja Toa mMoxe fa 6buge ocobeHo o nomolw, bugejkn moxe aa buae notpedbHo
TEXHO/IOWKOTO No3HaBatbe Aa buae KOMOUHMPAHO CO MpaBHa ekcnepTM3a co Les Aa
ce ocurypa fiexka Kakeu 6110 CUCTEMM 3a Cefierbe U Tparatrbe ja WTWUTaT NpuBaTHOCTA

Ha MOAATOLUMTE A0 HAjrO/IEM MOXEH CTeneH, A0AeKa BO UCTO BPeMe W CAYXaT U Ha
LieNTa 3a 3alWTMTa Ha jaBHOTO 34pasje.

AHTaXMpareTo Ha He3aBWCHW eKCnepTW Of pa3iuuyHu 06/1acTu, Kako WTO ce
MeAWUMHaTa, TEXHO/I0TMjaTa, TPAHCMOPTOT, EKOHOMMjaTa, UTH., Tpeba ja MOMOTHe fa
Ce rapaHTVpa NpWApPXKYBatbeTo KOH HayenaTa Ha 3aKOHUTOCT W MPOMOPLMOHAIHOCT.
CopaboTkata co ekcnepTute Ke nomorHe aa ce obesbean aeka oanykute ce oA
HayKaTa, a Co Toa TMe i CNyXKaT Ha Lie/iTa 3apaan Koja 1 bune foHeceHN. He3aBUCHNUTE
ekcrnepTu Tpeba 1cTo Taka Aa buaat Bo coctojba Ha BAaauTe Aa MM NOHyAAT WMPOK
CreKTap Ha ONuuu BO MOT/IEf Ha TOa KAaKo Aa ¥ Ce OArOBOPU Ha MaHAemumjaTa, WTo
6u 3Haueno feka Bnagute ce nofobpo Mo3MLMOHMPAHM Aa 1 u3bepat HaunHuTe
M CpeACTBaTa 3a 3alUTWTa Ha 34paBjeTo KOM MMaaT HajManKy pecTpUKTUBEH epekT
BpP3 UOBEKOBWTE npaBa. [laBatbe€TO HE3aBWCHW COBETW W mpuaoHec (MHMYT) Ha
BNIAAWTE AOCTaNeH Kako jaBeH KaHaj, MCTO Taka ja MOTTMKHA OArOBOPHOCTA Toral
Kora BJaAWHUTE OANYKW AWBEPTUpaaT Off eKCNEPTCKUTE COBETW W Mperopaku. Bo
TakBa CMTyallMja, NOCTOM BEPOjaTHOCT BAaguTe Aa OuAaT NOANOXEHU HA 3ro/ieMeH
napsaMeHTapeH U MeaMymcku HaA3op 3a fa rv onpaejaaT HUBHUTE OANYKM Aa
0TCTanaT Of eKCrnepTCKUTE eKCNepTCKUTE COBETU U MPENOpaKM 1 3a Aa AEMOHCTpUpaar
anTepHaTMBEH OCHOB BpP3 KOj OU/ 3a3eMeH HMBHMOT MpKCTan, a co Lesa fa ocurypaart
AeKa UCTUOT e 3aKOHUT U CpasmepeH (nponopumnoHaneH).s*

523 Buan https://www.law.ox.ac.uk/news/2020-04-06-kate-oregan-appointed-south-africas-covid-19-designated-judge
,KejT O’ PeraH uMeHyBaHa 3a cyauja oapeaeHa 3a KOBIM/-19 Ha JyxHa Adpuka [Kate O’Regan appointed South Africa’s
COVID-19 Designated Judge]®, Faculty of Law News, University of Oxford, 6 anpun 2020

524 CnpoTUBHO Ha TOa, NoraeaHeTe ro NPUMEPOT BO AHIAWja, Kaje WTO NPOoGeCMOHaNLMTe KO He Ce COrnacyBaaTt co
nosuumjata Ha Bnajata Gea OTCTpaHyBaHw oA jaBHuTe naatdopmu: https://www.independent.co.uk/news/uk/
politics/nurse-ruth-may-dropped-coronavirus-briefings-dominic-cummings-a9628681.htm|  ,[nasHa cectpa  BO
AHIAMja NOTBPAM fAeka 6una ‘uchpaeHa’ oa koHdepeHLmjaTa 3a neyar 6p.10 OTKAKO M3HENA KPUTMKA 3a [IOMUHUK
Kamutrc [England’s chief nurse confirms she was ‘dropped’ from No 10 press conference after voicing Dominic

Cummings criticism]* og A.Koy6ypH [A.Cowburn], The Independent, 20 jyan 2020
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Fnaea IV - 3aknyyok

OuunrnefHo 3aKaHaTa 3a 3/1paBjeTo Koja ja npeTcraBysa naHaemujata Kosua-19 v
YPreHTHWUTE MepKU Kou e NoTpebHO Aa Ce npe3emMaTt Kako OArOBOP Ha OBaa 3akaHa,
NpeAv3BMKaa HEBUAEHW NPeAn3BULM BO WNPOK CMEKTap Ha NOAUHbA, BKAYYYBAjKM
ja v 3awTWTata Ha 4oBeKOBMTe npaga. bupejku npupopata Ha naHAaemujata
NMPOAO/IXYBA Aa €BO/YNPA, COOLBETHUTE BNAJUHW OATOBOPU OCTaHYBaaT NpeaMeT Ha
NpencnuTyBakbe M Ha YecTu npoMeHu. Mybaukaymnjata nopaav Toa HemMa 3a Lea a ro
NOKpUe CeKoj acnekT Ha Cekoe NpaBo WTO Moxe Aa buze 3acerHaTo o4 NaHAeMMjaTa
WAW Of BNAAWMHWTE OATOBOPY Ha Hea. HaMmecTo Toa, Taa Aasa Nnperies Ha HeKou of
KNyYHUTE Mojpayja BO KOW Ce 3aCerHatu Wau, nak, MoxaTt Aa npogoaxar ga bugat
3acerHatu npagata of KoHBeHUMjaTa M AaBa NPUMEPWM HA HEKOW OA KAYUYHWTE
nojpayja BO KOWM MOXaT Aa HacTaHaT No3uMTUBHM OOBPCKM 33 ApXaBaTa COMAacHO
KoHseHuwjaTa.

My6ankaumjata BKAyUYyBa aHaNM3a Ha NO3UTUBHMTE 0OBPCKM KOU MOXE Pa3yMHO
[a Ce oueKkyBa fia rv npesemar ApXaBWTe 3a Aa MM 3aWTUTAT XUBOTUTE W 34PaBjeTo
Ha NyfeTo oA 3akaHata of KoBuAa-19. Taa MCTO Taka BK/AydyBa MpUMeEpPU Ha HeKow
o[} TNaBHUTE HAUMHM Ha KoM npaeaTta of KoHBeHuwnjaTa 6ea NorofeHn co Mepkute
npe3emMeHu 3a Aa ce 3awTuTy 3apasjeto. Co ornea Ha Aocera HenmosHaTaTa NpMpoAa
Ha maHAemujaTa, nybankaymjata coapXu nperneq Ha jypucnpyaeHuujata Ha CyaoT
LITO CE€ YMHM KAKO HajpesieBaHTHA 3a HOBUTE Mpallatba KOU C& MOKPEHYBAaT, BO KOU
06pa3oXeHNETO Ha OfPeAeHU Clydan No aHanornja ce NpUMeHyBa Ha akTyenHaTa
cuTyaumja. OBaa MpUMEHA Ha MOCTOjHAaTa CyACKa MPakCa Ha OKO/MHOCTUTE Ha
naHAeMujaTa MOKaXyBa Aeka Hauyenata Ha 3aKOHUTOCT ¥ MPOMOPLUOHANHOCT
OCTaHYBaaT, Kako ¥ cexorall, MepoAaBHM NPy OANYYYBaHETO KAaKOo Aa Ce OArOBOPU Ha

KPM3Ha CUTyaLMja Ha HAYMH KOj € BO ckiaf co KoHBeHuujaTa.

[lp>xaBuTe MmaaT 06Bpcka Aa HampasaT BHUMATE/NHa MpoOLeHKa Ha HUBHOTO
BMelLyBakbe BO MpaBaTa u c/106041Te Ha 1nLiaTa BO paMKUTE Ha HUBHATa jypucankLmja
W Aa ro orpaHMuaT HUBHMOT edekT Bp3 OBME MpaBa CamMo [0 OHAaa Mepa U OHOJKY
AOJIF0 KO/IKY LUTO TOA rO Ha/0XKyBaaT noTpebuTe Ha naHAemujaTta. Oaa nybavkauuja
“Ma 3a Uen Aa faje nperied Ha Hekou o KaydHute dakTopu kov Tpeba aa ce uMmaat
npeABMA KOra Ce NMpaBaT TaKBUTE MPOLEHKM U KOTa Ce OANYYyBa 3a MepKUTe KoM
Tpeba fa ce npesemart. Map/iameHTapHaTa ¥ CyfAckaTa KOHTPO/a BP3 MpOLECOT Ha
LOHECyBatbe OAYKN W BP3 MEPKUTE NMPe3emMeH 0 ApXaBuTe 3a a Ce OArOBOPU Ha
naHziemujaTa Ke 6MAAT NCTO Taka KAYUHW 33 [1a CE OCUTypa OfTOBOP KOj e yCOornaceH
co yoBekoBMTE NpaBa. OBaa nyb/MKaLmMja MMa 3a Liea a NoKaxe feka Moxe Aa buge
noTpebHO ApXaBuTe Aa 61AAT KPEATUBHM BO HUBHMOT NMPOCTaN 3a 4a 1M OBO3MOXaT
Ha CyLOBUTe, 3aKOHOAABHWTE OpraHM M Ha OCTaHATWUTE UHCTUTYLUW Aa NPOAO/IXAT
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A3 OYHKUMOHMpaaT 3a BpeMe Ha MaHfemujaTa, HO [eKa HWBHOTO KOHTUHYMPaHO
paboTetbe € He CAMO MOXHO, TYKY U CYWTUHCKM BAXKHO.

KoHeuHo, ce HajeBaMe Aeka oBaa Nyb/MKallmja MoKaxyBa Aeka Ha 3alTuTaTa Ha
UOBEKOBMTE MpaBa He Tpeba fla ce refa Kako Ha Mpeuka 3a 3alTuTaTa Ha 3/paBsjeTo.
HanpoTus, 3awWwTUTaTa Ha MpasaTa W3MCKyBa M 3alWTMTa Ha 34pasjeTo. MpumeHaTa
Ha HauyesnaTa Ha 3aKOHMTOCT ¥ NPOMOPLUMOHAIOCT MOXE a MOMOTHe Aa ce ocurypa
AieKa MepKkuTe kom Ouse npe3emeHy 3a a Ce OAT0BOPU Ha NaHAaemujaTa ce edrkacHU
1 edeKTUBHM BO HMBHATA LieN 33 3alTWTA Ha 37paBjeTo, 6e3 NpuToa CO HMB Aa ce
npekplyBaaT ApyruTe YOBEKOBM MpaBa BO Mepa Koja He e HeonxoAHa. OapeabuTe
o4 KoHBeHLMjaTa 1 CyAckaTa npakca Ha CyoT NMpy»aaT KOpUCHM ynaTcTea BO Norea
Ha MHTepecuTe 3a Kou Tpeba fa ce BOAM CMeTKa Kora Ce OfraTHyBa Ha Koj HauulH Aa
7 Ce 04roBOPY Ha KpU3HaTa CMTyalmja. Te UCTO Taka [1aBaaT KOPMCHA pamKa BO Koja
Tpeba Aa ce CTpyKTypupa ofaykata WTo ondaka 6anaHcvMparbe Ha KOMMAEKCHM, a
MOHeKOoral 1 KOHKYPEHTCKN UHTEPeCH.

Bo cekoj cnyuaj, naHaeMujata KoBua-19 npeTcTaByBa MCKAYUUTEHA CUTYaLmja, HO
TOa He e NpUYMHa fa ce npeHebperHaTt baparvata of EKYM 33 3alWTMTa Ha UOBEKOBUTE
MpaBa COIMACHO Hauenata Ha 3aKOHWTOCT U Cpa3MepHOCT (MpOMOpLMUOHANHOCT).
HanpoTue, Taa ja NpaBy HUBHATA 3aWTWTA U MPMMEHA yLITe MOHEOMNXOAHA.
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Aen 2
Pe3nmea Ha npeamMeTH

|. leporaymm v BOHpeAHN MEPKHN
Tepopucmuykume 3aKaHu noc/e 11 cenmemspu 2001 200UHd npemcmasysane
,jaBHA BOHpeOHa cocmojba Koja My ce 3aKaHyBd HA #¥UBOMOM Ha
Hayujama< Ho 08aacmysarama 3a 0epo2uparbe UCKOpUCMeHU C02AaCHO
useHom 15 6use HecpasmepHU U OMMYyKa HeBAMEUKU Co 02/1€e0 0eKa
mue HeonpasddHo 2u QUCKPUMUHUPAae CMpaHckume OpxasjaHu

MPECYAA HA TOZIEMUOT CYACKU COBET BO
NPEAMETOT A. U APYTU npotus OBEAUHETOTO
KPA/ICTBO [A. AND OTHERS v. UNITED KINGDOM]

(*Kan6a 6p. 3455/05)
19 ¢peBpyapu 2009

1. TnaBHKM PpaKTH

MpeameToT 6W MOKPeHAT 0 eANHAECET XKA/UTENN: WECT a/KUPCKU APXKaBjaHU;
no efeH Xanauten co GpaHLyCKo, jOPAAHCKO, MapOKaHCKO, OAHOCHO TYHWCKO
APXKaBjaHCTBO U efieH xanuten 6e3 ApXaBjaHCTBO, KOj OUN POfeH BO NanecTUHCKK
Gerancku kamn Bo JopAaH.

Bnapata cmetana geka Ob6efMHETOTO KPa/iCTBO, CO OrNef Ha Herosute 6aAMCKU
Bpcku co CoefMHeTUTe amepuKaHCKW fApxasu, 60 ocobeHo noj 3akaHa of
TEPOPUCTUYKM HanaAan nocae HaCTaHUTe oA 11 cenTemMBpun 2001 rognHa. I'Iopa,qm TOa,
Taa Mporaacuaa jaBHa BOHpeAHa cocTojba X BO CMMUC/IA HA 3HAUYEHETO Ha UeHOT 15
cTaB 104 KoHBeHLMjaTa — ,Jeporalimja BO BpeMe Ha BOHPeAHa cocTojba“.

Bnajata CMeTana [eka TepopuUCTMYKaTa 3aKkaHa MOTEKHYBAaJa KOHKPETHO Of
CTPaHCKMTE [pXKaBjaHu NpPUCYTHU BO ObBeAMHETOTO KpasncTBO, BKAYUYyBajku M W
XanuTeanTe, KOW HaBOAHO Oue Aen o4 Mpexa 3a NoAjpliKa Ha MefyHapogHuTe
opraHu3aumu, Kako wto e an-Kaega. Bnagata Mmana OBAACTYBakbe A3 APXKW TaKBU
JIVLIa BO MPUTBOP BP3 OCHOB HA HallMOHaiHaTa 6e36eqHOCT cornacHo MmUrpaumnckmot
3aKOH 0711971 roanHa. Cenak, 0Ba 0BaCTyBakbe MOXENO f1a O1/e N3BPLIEHO CAMO aKo
NOJIOLHEXHATa AenopTauuja 6una MoXHa BO PaMKUTE Ha Pa3yMHO BPEME, a MHaKY
Kakeo 6110 NpuUTBOpPatbe 61 Ce CMeTas0 32 HE3aKOHNTO.
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[lenopTauujaTta,aoTTyKa M NnpUTBOpatbeTo HaXannTenunte He 6uN0 MOXHO, buaejkn
Tve pusmkyBane aa 6uaat HeCOO[BETHO TPETUPAHU BO HUBHMTE 3EMjU HA MOTEKIO
wTto 61 NpeTcTaByBano NpekplyBare Ha YNeHOT 3 o4 KoHBeHUMjaTa. COOABETHO Ha
TOa, Je/N10T 4 0Z 3aKOHOT NPOTWB Tepopu3amM v KpMMUHaA v 3a 6e3besHocT of 2001
rogvHa (,3akoHoT 04 2001 roAMHa“) CTanua BO CU/A Ha 4 [eKeMBPU 2001 rOAMHa,
Nnoc/e N3BECTYBAHETO 3a Jeporalnjata no YaeHoT 15 BO HOEMBPU 2001 rogmHa. OBa
¥ [ano oBAACTyBakbe Ha BaajaTta aa rv 3aap>XKyBa v MPUTBOPA CTPAHCKUTE APXABjaHM
kou 6wne NOTBPAEHM Of CTpaHa Ha [IpKaBHUOT CeKpeTap Kako ,,0COMHUYEHM
MefyHapOAHM TEPOPUCTM® U KOW HE MOXese ,BO TOj MOMEHT* fa buaaT npotepaHu
04 ObeiMHeTOTO KPaNCTBO.

Momefy faekemBpy 2001 M OKTOMBPM 2003 TOAMHA, CUTe XaauTenu 6Gune
MPUTBOPEHMW COTNIACHO 3aKOHOT 0/ 2001 rOAWHA, NPBUYHO BO 3aTBOPOT beamapu
BO JIOHAOH. [iBajua >anutenn bune nywTteHn Ha cnobopa 3awTto usbpane ga ro
HanywTaT O6eguHeToTOo KpasncTBo. Tpojua Oune npeHeceHnm Bo oOe3bepeHata
6onHMua 33 fyweBHo 601HW BO BpoaMyp 0TKako 6110 BAOLIEHO HUBHOTO AYLIEBHO
3Apasje, a MMano u eaeH obua 3a camoybucTso. Apyr 6un nywTeH Ha cnoboda
NOA YCNOBM €HAKBM Ha KyKeH MpWUTBOP CO OFNe[ Ha CEpPMO3HaTa 3arpuXKeHOCT 3a
HEroBOTO AYLWEBHO 34paBje.

Cekoj xanuten ce xanen go CrneumnjanHata umurpaumcka xanbeHa kommcuja
(SIAC), npoTuB oanykaTa Ha [IpXXaBHMUOT CeKpeTap Co koja 6110 NOTBPAEHO [ieka TUe
6une ,0COMHMYeHN MefyHapoaHu TepopucTu®. OBaa ognyka 6una notepaeHa oA
cTpaHa Ha SIAC Ha 30 jysn 2002 roguHa. SIAC cenak He YCTaHOBMNA [leKa PEXMUMOT
Ha npuTBOpakbe ja Npekpwun KoHeBeHumWjaTa, bugejkun Toj ce nprmMeHyBaa camo 3a
CTPAHCKWTE PXaBjaHW 1 €O Toa 61N ANCKPUMMUHATOPCKMU.

XKanuTenute UCTo Taka ja 0CMopyBase 3aKOHWTOCTA Ha Aeporauujata Ha Bragata
Mo UJEHOT 15. Ha 16 fekeMBpU 2004 roAnHa, JOMOT Ha NOpAOBUTE CMeTasl Aeka
noctoena BoHpeaHa cocTojba koja My Ce 3akaHyBajia Ha XWBOTOT Ha HauMjaTta, HO
AieKa WemaTa Ha NpuUTBOpakbe He ja Nocounaa paLunmoHaaHo 3akaHaTa 3a 6esbegHocTta
1 nopaau Toa buna HecpasmepHa. Toj 0cob6eHo YTBPAMA [ieKa LiemaTa Ha NPUTBOPatbe
HeONpaBAaHO M AUCKPUMMHMPANa CTpaHCKUTE ApXasjaHW. Mopaau Toa, Toj Aan
13jaBa 3a HEKOMNATUOMIHOCT CO 3aKOHOT 33 YOBEKOBM MPaBa U ro YKUHA/ PeLleHNETo

3a Aeporaymja.
2.0anykKa Ha CyaoT

XKanutenute ce xanene feka HUBHUOT MPUTBOP CO HeomnpeaeneHo Tpaere
npekplyBas NpaeaTa Of YNEHOT 3 U AeKa HUM WM OUA0 HerMpaHo epekTUBHOTO
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MPaBHO CPeACTBO 3a OBa MPeKpLUyBarbe Ha YNEHOT 13. YwTe noseke, TMe TBpAene
AeKa HUBHUOT NpUTBOP OUA ANCKPUMUHATOPCKK, Buaejkun Toj ce nprMeHyBas Camo
33 CTPaHCKWUTE ApXaBjaHu, co WTo Ouae npekplweHn YNEHOT 5 CTaB 1 U UJeHOT 14.
Xanutenute ucTo Taka WCTakHyBane fAeka xanbeHata noctanka npeg SIAC ro
MpeKpLyBana YNeHOT 5 CTaB 4. KOHEYHO, TMe TBPAE/IE IeKa OBME NOBPEAM T1 OCTaBue
6e3 baparbe 33 obeclTeTyBare KOE MOXENO Aa Ce CNpoBede Npej HaUWOoHaNHUTe
CYAOBU, CO WTO UM bre NOBpeAeHy HUBHUTE NPABa MO U1EeHOT 5 CTaB 5.

YneHoT 3 CAaMOCTOjHO MAM BO BPCKA CO YAEHOT 13

Cynot 3abenexan feka NpuUTBOPOT Ha XaauTenute koj 6un co HeonpeaeneHo
Tpaerbe 6V [JOBONHO CEPMO3eH 33 [a Ce 0Apa3un BP3 HUBHOTO AYlEBHO 34paBje. U
NOKpaj T0a, XanuteanTe Moxese n Ouie ycnewHmn Bo 0CNOPYBaHETO HA 3aKOHUTOCTA
Ha WemarTa 3a NpuTBopakbe cropes xanbeHnot cuctem Ha SIAC. YiuTe noseke, Cexoj
Xanutea MoXen NoefuMHEYHO A3 MPUTOBapa Ha 0ANyKaTa Co Koja Toj Oun NoTBpAeH
Kako ,0COMHUWYEH MefyHapOAeH TepopucT* U co 3aKoHOT ce 6apano Taa aa buge
NpencnuTaHa Ha Cekou WecT meceun. Mopaau Toa, CyaoT HaBea [eKa HUBHATA
CWTyalmja He ce CnopeAyBasa co Ka3Ha JOXMBOTEH 3aTBOP KOja He Moxesa Aa buae
HaMaNeHa, WTO MOXE/O Aa NOKPEHE MpaLlake Mo YAEHOT 3.

YwTe noseke, aAnUTeIMTE MMa/e Ha pacrioiarakbe A0OMALLHM 1EKOBM 0/} YNPABHOTO
W rpafaHCKoTO NPaBo, kKou Tue He ce obuaene aa i ynotpebart. Mopaawn Toa, CyaoT He
MOXe/ f1a MM UCNWTa XKanbeHnTe HaBOAW HA XAJAUTENNTE 33 YCNIOBUTE HA HUBHUOT
NpUTBOP, CO OMMEA ieKa TUE HE rO NCMO/HKAE 6AParbeTO O/ YNEHOT 35 4a TW ucupnat
AOMalLHWTE 1€KOBU. [IONONHUTENHO, HEMA/IO NPEKPLIYBatbE HA YEHOT 13.

Mopaaw T0a, CyAoT He yTBPAW/ MOBPE/A Ha UIEHOT 3, CAMOCTOJHO W/IW 33€f1HO CO
useHOT 13.

YneH 5 CTaB 1M YeH 15

Cy[0T He HalWo NnoBpeaa Bo Nor/ief Ha MapOKaHCKUOT U GpaHLyCKUOT Xanutesn,
Ko 6une NMpUTBOPEHWM CaMO KpaTKW Nepuoaw nped ga m3bepaT Aa 3amuHaT BO
ObeguHeToTo KpancTBo. Cemak, BO MOMeA Ha MpeocTaHaTWUTe [AEeBeT XanuTenw,
Cyp[oT HaBes fAeka BAaAWHaTa MOAUTMKA Ha 3a[pXKyBatbe Ha MOXHOCTA 3a HMBHA
AenopTaumja ,nocie akTMBHO MPEUCnUTyBarbe” 6UAa HEAOBOMHO W3BECHA MU
OANyuyBauka 3a Aa NpeTcTaByBa ,AejCTBME NMpe3eMeHO BO HAcOKa Ha AenopTalmja“.
Mopaamn 103, NPUTBOPAHETO HA XKANUTEINTE He BAIErYBa/I0 BO PAMKUTE HAa MCKNYYOKOT

O/ NPaBOTO Ha c/10604a yTBPAEHO BO U/eHOT 5 cTaB 1 (f)
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Hamecto T0a, CyAoT HaBen eKa of yCI0BUTE HAa U3BECTYBAHETO 3a AeporalmjaTa
v AeNOT 4 043 3aKOHOT O/} 2001 roAMHa 6110 jacHO AeKa NPUTBOPOT OUA NPEBEHTUBEH:
33 xanutenmte OUN0 NOTBPAEHO feka bune Tepopuctu u Tue Gune NpUTBOPEHM
bupejkn 6rne OCOMHUYEHU Kako MefyHapoAHW TEepopucTM M 3aToa WTO Cce
BEPYBaNO [eKka HWBHOTO NpucycTBo BO O6eAWHeTOTO Kpa/scTBO MPETCTaByBano
3aKaHa 3a HaumoHanHata 6e3befHocT. MpeBeHTUBHMOT NpuTBOp 6e3 0bBUHEeHNME e
HekomnatnbuneH co GyHAAMEHTAHOTO NPaBo Ha cno6oja OA YNEHOT 5 CTas 1 BO
OTCYCTBO Ha BaAMAHA Aeporaumja no YaeHoT 15.

Mopaawu Toa, CyaoT NoToa NpeMuHan fa pasrneAyBsa faav BAAAUHATA Aeporaymja
6una BannaHa. 3a Aa ro Hanpasu Toa, CyAOT NPBO 3anpalan Aaau NocToena ,jasHa
BOHpeAHa cocTojba Koja My Ce 3akaHyBa/la Ha XMBOTOT Ha HalwujaTa“ Toj ja kopucTen
NpeTxoAHaTa CyACKa Mpakca 3a a ro pasjacHu nNparoT Ha 0BOj NouMm, 3abenexysajiu
Aeka BOHpeaHaTa cocTojba Tpeba aa bupe ,dpakTMuka UAM HemocpefHo..da ja
nmoroAysa Lesata Hauunja 4O Mepa BO KOja MPOAO/DKYBAHETO HA OPraHU3MPaHUOT
XMBOT Ha 3aefHuuaTa 6UN0 3arpo3eHo; U Aeka Kpu3aTa WaM onacHocta Tpeba fAa
buae UCKNyunTeNHa, Taka WTo BOOOUYAEHNUTE MEPKM UM PECTPUKLUM [O3BOEHM
co KoHBeHLMjaTa 3a 3a4yByBatbe HA jaBHATa CUTYPHOCT, 34PaBjeTo U MOPEAOKOT, Ad
6uaaT ounrneaHO HeaaeKkBaTHN >,

Mpu pasrneayBareTo Ha HenocpeaHocta, CynoT npudaTtun pfeka Bnapgata
CTpaByBasa Aeka HamadoT Ha an-Kaepa 6un HenocpedeH, Mako TOj He Ce CAyuYnn
B0 ObeAnHeTOTO KpancTBO BO BpeMeTo kora bwna u3jaseHa fgeporauwujata. Mpeo,
GapareTo 3a HeNOCpefHOCT He MOXe Aa Ce TO/IKYBa Taka PeCTPUKTMBHO 3a ja 6apa
Of, APXaBWUTE 3 MOYeKaaT A3 HacTaHe Hemorojata npej Aa nNpes3emart afeKkBaTHU
MepKW. BTOpO, Co orne Aeka camarta Liesl Ha YNeHOT 15 € HaceeHNeTo 4a Ce 3aWTUTH
04 MAHW pu3num, CYAOT HaBe/l AeKa NOCTOEHETO HA 3aKaHaTa MOpa Aa ce NpoLeHn
MpBEHCTBEHO CO ynaTyBarbe Ha dpakTute Kom n Gune no3HaTv Ha Bnagarta BO BpemMeTo
Ha feporauujaTa, nako Cyf0T MOXe UCTO Taka fa ' MMa npeABuA HGopMaLnmTe Kow
nojoLHa M3Nerne Ha BuAenuHa. NMpuMeHyBajku rn oBue Hauena, CynoT 3abenexan
Aeka [IpXaBHMOT cekpeTap Npefoymna LOKA3W Npes AOMALIHWTE CYA0BM 33 O NOKaXe
MOCTOEHETO Ha 3aKaHaTa 0/ CEPMO3HM TEPOPUCTUUKM Hanaau npotue ObeanHeToTo
Kpa/siCTBO, AOMOJIHUTENHO Ha 3aTBOpPEHMTE [AoKasu u3HeceHu nped SIAC. Cute
HaLUMOHANHW Cy0BK HaBee Aieka Toa 6uao kpeagnbuaHo, co efeH NCKAYUOK.

Mpu pa3rnefyBarteTo Ha TpaereTo Ha 3akaHata, CygoT 3abenexan pAeka
KoMMTeTOT 3a UOBEKOBM Mpasa Ha ObefuHETUTE HaLWW COTeaan Aeka MepKnTe Ha

525 JaHcka, Hopseuwka, Lisedcka u Xonanduja npomus Ipyuja [Denmark, Norway, Sweden and the Netherlands v. Greece],

6p.3321/67,3322/67, 3323/67 V1 3344/67, V3BewwTaj Ha KoMucKjaTa o4 5 HOEMBPU 1969.

201



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

Aeporauuja mopa Aa 6uaaT of ,MCKAyuUTENHA U NpUBPEMEHA Npupoda“. MefyToa,
cyackaTta npakca Ha CyAoT HMKOralw Ao AeHeleH faTyM He nobapana ekCnanuyuTHO
VHKOpTopupatrbe Ha npuepemeHocTa. Cenak, CynoT 3abenexan geka HaMecTo Toa
TpaerbeTo Ha BOHpe/AHaTa cocTojba Moxe fa buae NoBp3aHo CO NPOMOPLMOHANHOCTA
Ha OAroBOPOT, A0AaBajkM [eKa MPETXOAHO Ce CMETaNo [eKa jaBHUTE BOHpeaHM
€OCTOj61 NOCTOeNE MHOTY TOAMHM, YNATyBajKU Ha NpUMEPM Ha cayyaun of CeBepHa
Npcka.

Mpu OCBpPHYBakeTO Ha NPUPOAATa Ha 3akaHata, CyAOT ro oTGP/INA N3LBOEHOTO
reavwTe O4 eAeH HauWoHaieH CyAuja Aeka 3akaHata Tpeba fa ce mpowwpu Ao
WHCTUTYLMUTE Ha ApXasaTa. HamecTo Toa, CyaoT 3abenexan feka Toj NMPeTXofHoO
3aKNyYn NOCTOEHE Ha BOHPEAHW CUTyalMU OHaMy Kaje WTO ApXasata He 6uia
3arposeHa 1 yuwTe noseke, T0j 3e/ NpeABUA MHOTY MOLWWPOK ONcer Ha GakTopu npw
NpoLeHyBakeTo Ha NparorT.

YwTe noseke, nako ObeanHetoTo KpanctBo 6MN0 eaMHCTBEHATa [ApXaBa-
NoTNMCHMYKA Ha KOHBeHLMjaTa koja oTCTanuaa (aepormpana) o4 Hea Kako 0firoBOp Ha
onacHocTa oj asn-Kaega, CyAoT NpUMEHW LWWMPOKA MAapr1MHa Ha NPOLEHKa BO O4HOC
Ha NpaBoTO Ha BnajaTa, Kako 3aWTUTHUK HA CUTYPHOCTA Ha COMCTBEHMOT HAPOA, Aa
ja Hanpaeu Hej3MHaTa NpoLeHKa BP3 OCHOBA Ha GakTWTe Kou 1 buae No3HaTH BO TOa
Bpeme. Mopaau 103, Cyf0T Kako U MHO3MHCTBOTO BO [lOMOT Ha I0pA0BUTe, NpUdaTh
[eKa NocToena jaBHa BoHpefHa cocTojba.

Cypot noTtoa npemMuHan aa pasrejfysa fann Bnajarta geporvipana of Hej3suHure
06BpCKM MO uYaeHOT 5 CTaB 1 camo ,.BO Mepa Koja CTporo ja 6apa HyXxHocTa Ha
CUTyaumjaTa“ Kako WTo € NpeABUAEHO BO YJEHOT 15.

KoHeuHo, CyfoT ro pasrnefasn TBpAereTo Ha Bnagata feka JoMOT Ha I0pAoBuTe
VM [ja/ HeafleKBaTHa TeXMHa Ha I1eMWTaTa Ha M3BpLIHATa BAACT M Ha Nap/iaMeHTOT.
Ha HauMoHaNHMTe BAACTW MM € JafieHa LMpOoKa MapruHa Ha NpoLeHKa 3a fia oflyyat
3a MpMPO/aTa 1 OMCeroT Ha MepKMTe 3a ieporalinja. M nokpaj 1oa, Ha KpajoT 06Bpcka
Ha Cy#oT e Aa OA/NyuM Aann TakBuTe Mepku 6une ,CTporo noTpebHm“ Mputoa,
CynoT mopa Aa buje 3a40BO/IEH fAeka: TMe Mepku Oune BUCTUHCKM OAFOBOP Ha
BOHpe/HaTa cuTyaluja, uctute buae 4eNOCHO ONpaBAaHu BO NocebHUTE OKOSHOCTM
Ha BOHpefHaTa cuTyaumja u 6une obesbefeHn afleKBAHTHM 3aWTUTHW TFapaHLUM
npoTus 3n0ynotpeba. Cenak, CyfoT Harnacua Aeka McTata MapruHa Ha npoleHka
He ce NpUMeHYBa Ha IPXXaBHO HUBO, Kajie WTO NpallakeTo 3a NMPONOpPLMOHAIHOCTA
KOHEYHO NpPeTCTaByBa 04/1yKa Ha HaLlMOHAIHUTE CYA0BU, 0CODEHO Kaje LWTO NPaBoTo
Ha cnobopa 6MN0 NNLLEHO 33 Taka JOAT BPEMEHCKM NepuoA. Mopaam 103, 3eMajku ro
npeABMA BHUMATENHUOT HAUMH Ha KOj [lOMOT Ha /IOPAOBMTE MPUCTANW/ KOH OBME
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npawarba, CysoT ro oTGpAnA TBPAEHETO Ha BnagaTa aeka JOMOT Ha I0pAOBUTE UM
Aan HeafiekBaTHa TEXMHA Ha MeaMwiTaTa Ha 3BpLIHATA BAACT M Ha MapiaMeHTOT.

BTtopo, CyfoT ro otdpaun TBPAEHETO Ha Bnajata feka MpemcnuTyBareTo Ha
3aKOHOAABCTBOTO Of CTpaHa Ha [loMOT Ha 10pAoBMTE BUI0 NMPEMHOry ancTpakTHO,
3abenexyBajku Aeka NpUCTanoT Mo YNEHOT 15 e HYXHO GOKYCMPaH Ha reHepanHaTa
CMTyaumja WTO Ce OfHEeCYBa Ha 3acerHarata Ap»asa. Mopaau Toa, CyaoT Harnacun
Aeka n o4 MefyHapoAHWTE U Of HALMOHanHUTe CyfoBwu ce 6apa fa rv npencnmraat
MEpPKUTE Ha Aeporaunja BO mpalake v UCTUTe Aa rm ,M3paraat” co npuMpojarta Ha
BOHpeAHaTa 3akaHa. AKO Kako pe3ynTaT Ha Toa, buje KoHCTaTupaHa HecpasMepHOCT
W AMCKPUMMWHAUMja, Kako WTo Toa 6ua0 cayyaj osge, Hema noTpeba aa ce oaw
MoHaTaMy 1 [ia Ce UCTMUTYBA CEKOj KOHKPETEH Cyyaj Ha Xa/IUTE/OT.

Tpeto, CyfoT ce cornacua co JOMOT Ha N0pAOBUTE [eKa WemaTa Ha NpUTBOpatbe
He Ouna MMWIpaLMCKa MepKka, Kaje WTo Ppa3rpaHMYyBakeT0 BP3 OCHOBA Ha
AP>KaBjaHCTBOTO 61 6UN0 NETUTUMHO, TYKY HaMeCTo Toa Mepka Koja ce ofHecyBana
Ha HauunoHanHarta 6e3befHOCT.

YeTBpTo, CyAoT HaBen feka Bnagata He obe3beanna 4okasn 3a Aa ro nNoTKpenu
Hej3MHOTO TBpAEHe Aeka 6w 6WUA0 3HAUWTEHO MOBEPOjaTHO Aeka bpuTaHckuTe
MYC/IMMaHW Ke pearmpaaTt HeraTMBHO Ha NpUTBOPOT 6e3 00BUHEHME HA MyCMMaHUTE
Kov 6une 6pUTAHCKN ApXKaBjaHK OAOWHO Ha CTPAHCKNTE MYCIMMaHU CO COMHUTETHU
TEPOPUCTUUKM BPCKU.

MetTo, CyaoT He 6un ybefeH Aeka 3akaHaTa 04 /AMuaTa Kou He 6une OpuTaHcku
Ap>XaBjaHu 6una 3HauUUTENIHO NOCEPUO3HA Of OHAaa Ha ApXXaBjaHUTe, CO Oref Aeka
HaUWOHaNHWUTE CYAOBM, BKAYUNTENHO U SIAC, MMane YBUA WU BO OTBOPEHWTE U BO
3aTBOpEHMTE MHbOPMaLMK 1 He BUe yBepeHU BO BaKBMOT ANCMapUTET.

Mopaan Toa, CyaoT yTBPAMA Aeka feporaumjata 6una HecpasmepHa, buaejku
Taa HeonpaBAaHO AMCKPUMMHUMPana nomefy ApxagjaHuTe U auuata Kom He bune
Ap>xasjaHu. CnefyBano feka WMaao MOBPeAa Ha UNeHOT 5 CTaB 1 BO nories Ha
0CTaHaTUTe AEBET XaAnTenn.

YneH 5 Ccras 4

CyAoT 1 Nporiacu 3a HedonywTeHy XanbeHnTe HaBOAM Ha /iBajLaTa XaauTeau
kou u3bpane fa ro HanywTtat ObeanHetoTo KpanctBo. OCTaHaTUTE Xanutenun ce
xanene feka xanbeHata noctanka npep SIAC 6una HenpaBmuHa Co ornef feka
[0OKa3uTe NpOTWB HUB He bune LenocHo obenofeHeTn.
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Cypot notepamn feka SIAC 6una Bo Hajaobpa nos3numja aa ocurypa fieka HUKakos
MaTtepujan Hema fia buae HenoTpeOHO 3apXKaH 0/ CTPaHa Ha XaluTenuTe, NoHaTamy
3abenexysajkn feka notpebaTa of TajHOCT OUNa onpaBAaHa Co jaBHaTa BOHpeAHa
cocToj6a. Kora OTBOpPeHMOT MaTepujan ce COCTOE/] CaMO Of FeHepasHu TBPAEH:A,
npouecHnTe 6aparba Ha UJEHOT 5 CTaB 4 Hemano Aa 6MaaT 3a40BOJIEHU 3aTOA WTO
Toa 61 Hanpaewmao aa bnae HEBO3MOXHO 3a XanuTenute ga obezbeaat uHdbopmMaLuu
CO KoM b1 M loKaXane apryMeHTUTE UCTaKHATW NPOTHB HUB.

CoofBeTHO Ha Toa, CyAoT YTBPAW/ MOBPeAa Ha UJeHOT 5 CTaB 4 BO MOI/IeA Ha
YeTUpU XanuTenu, co oriel fAeka OTBOPEHUTE HABOAW MO Mpupoja bune mHory
ONWTK, INWYBAjKM M 04 HUBHATA NO3uMLMja edeKTUBHO Aa MM OCMOpYyBaaT Joka3uTe
NPOTUB HUB.

YneH 5 crae s

Cy[oT HaWwoA MoBpeAa Ha UeHOT 5 CTaB 5 CO Or/ie] Aeka ropHUTe NoBpeaun He
MOXaT Aa TMokpeHaT baparbe 3a obecleTyBatbe Koe MOXe fa Ce CMpoBede Mpej
HauMoHaHWTe CyaoBun. OBa Ce MPUMEHYBA BO MOT/IE] Ha CUTE XANUTENN CO UCKNYUOK
Ha OHwe fBajua kou n3bpane faro HamywTat ObeanHeToTo KpancTeo.

YneH 41

Bo noren Ha HemaTepujanHata wreTa, CyfoT UM AOAEUA Ha LWECTe a/KUPCKH
Xanutenu no 3,400, 3,900, 3,800, 3,400, 2,500 U 1,700 eBpa; Ha sauueto be3
AP>KaBjaHCTBO M Ha TYHUCKMOT XaanuTea no 3,900 eBpa U Ha jOPAAHCKMUOT Xaauten
no 2,800 eBpa. Ha cute xanutenun um bune goaeneHn BKynHo 60,000 eBpa 3a NpaBHM
Tpowouu.

Cy[OT HaBen feka OBMe U3HOCU OK/ie CYLITECTBEHO MOHUCKM 0ff OHWE KOW TOj T
A0CyayBa BO MUHATUTE C/lydan Ha HE3aKOHWTO NpuTBOpatbe. Toa 6110 Taka UMajKu
ro npeaBuAa GakToT AeKka WemaTa 3a NpUTBopatbe H1Na CKpoeHa BO NpecpeT Ha jaBHa
BOHpefHa cocTojba, 1 kako obua aa ce nomupw notpebata ga ce 3alWTUTH jaBHOCTA
Ha ObeanuHeToTo Kpancteo of Tepopm3am co obBpckata xanutenute aa He buaat
npaKaHW Ha3ag BO 3emjuTe Kajie TUe Ce COOUYBasIe CO CTBAPEH PU3NK Off HECOO/BETEH
TpeTMaH.
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Mako mepopucmuukama akmusHocm 8o Typyuja 6usna npugpameHa
jasHa BoHpedHa cocmojba, 14-0HesHUOM incommunicado npumasop Ha
wanumenom 6e3 npucman 0o cyouja He 6us cmpo2o nompebeH nopaodu

8oHpedHama cocmojba u ommyka npemcmasysasn nospeda Ha YseHom 5

MPECYAA BO NMPEAMETOT AKCOJ npotus
TYPLIMJA [AKSOY v. TURKEY]

(an6a 6p. 21987/93)
18 AekeMBpH 1996

1. TnaBHu ¢pakTH

MpubAVXKHO 11 TOAMHM KOW N NpeTxofene Ha 0Baa NpecyAa, MMano CepUOo3HU
Hepean u Hemupw Bo Typuuja nomefy 6esbeaHocHute cuaum u PMK (PaboTHnukata
naptuja Ha Kypaucran). Cnopes Bnagata, Toa rv 043€/10 XKWBOTUTE Ha peuncu 8,000
noefuHUW. Bo BpemeTo Ha npecyaata Ha CyfoT, AeCeT O/ eMHAECET NPOBUHLUY BO
jyroncrouHa Typumja bune noj pexvim Ha BOHpeAHa cocTojba ywTe 041987 rognHa. Bo
aBrycT 1990 rofiMHa, Baaaarta npornacuaa Aeporaumnja no uneHot 15 o4 KonseHuumjaTta
Mopajn TEPOPUCTUUKA aKTUBHOCT, KOja YETVPU MECELM NOAOLHA ja U3MEHWA Aia ce
MPUMEHYBA CaMO 3a UNEHOT 5.

®akTuTe Oune oCnopyBaHU MoMefy CTpaHWTe. XKanuTenoT HaseayBas feka BO
HOEMBPU 1992 roAvHa Toj 61 0ABeAeH BO NPUTBOP Of CTPaHa Ha ABaeceT No/muajum
0TKako 6un naeHTUdMKyBaH Kako uneH Ha PMK og Apyro npuTBopeHo uLe. MefyToa,
BnajaTa HaBedyBana fieka Xaanutenot 61 OfHeCeH BO MPUTBOP CO TPMHAECET ApYTy
/ML NOpaau COMHEHWE 33 NOTNOMarare 1 NOTTUKHYBakbe Ha TEPOpPUCTUTE Ha PIIK.

XKanutenort ce xanen Aeka 6UN NpUTBOPEH CO ABE APYTM JMLA BO Mana Keawja,
CO efieH KkpeBeT U My bune obesbeseHun aBa 0bpoka fHeBHO. Toj TBpAEA fAeka My ce
3aKkaHyBasie fieka ke ro ManTpeTnpaart gofeka 6ua ncnpawysaH 1 aeka nogoLlHa 6un
obeceH Harope co HeroBuTe palie BO popmMa Ha Maderbe MO3HATO KaKo ,,ManecTMHCKo
Oecerbe, Mpy WTO NOAMUMjaTA MOBP3asa €7eKTPOAN HA HEroBUTE TeHUTAINU W
MCTYpW/Ia BOZA MNpeky Hero. MauereTo HaBOAHO TPaeso YeTUPK AeHa U Toj TBpaen
[ieKa Kako pe3ynTaT Ha T0a ro u3rybua ABMXKereTo Ha HETOBUTE paLle U aHKK. Hemy
He My 6110 A03BO/IEHO BEAHAL /1A Ce BUAW CO AOKTOP, Mako UMas cpefba co AOKTOp
HEeKO/Ky fieHa NoAoLHa. M3BeWTajoT Ha JOKTOPOT YTBPAWUA AeKa XanuTenoT Ha cebe
HeMa/ Tparm Ha HaCW/ICTBO, MaKO XaNUTeN0T TBpAe feka AOKTOPOT ro npalan kako
Oune NoBpefeHn HEeroBMTe palle.
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Bnagata HaBena feka MMaso COMHEXW BO OAHOC Ha Toa [eKa >XanuTenoT
6un ManTpeTMpaH BO MPWTBOP W [leKa KpaTKO Bpeme mpes HEroBOTO MylITake Ha
cnobopa Toj 6un u3BeneH npep jaBeH 06BMHUTEN, MOTNMWAA UCKA3 CO KOj HErmpasn
BK/Iy4eHOCT BO PTTK v He ce Xanen aeka 61 MaueH. XaauTenoT TBpAeN Aeka HeMy My
OUN MoKaxaH NaXeH 1CKa3, WTo 06BUHUTENOT MHCUCTUPAA TOj Aa FO NMOTNULLE, HO TOj
He MOXen Toa Aa ro ctopu 6uzejkn HerosuTe pate 61uae HeMoaBUXHM.

Xanutenot 6un nywTeH Ha cnobofa Ha 10 AeKeMBpY 1992 roAnHa 1 OWUa NpUMeH
B0 60/HMUA neT AeHa MojouHa kajge WTO 6MA0 AMjarHOCTULMPAHO Aeka WMMman
bunatepanHa pagujasHa napanusa.Toj ocTaHas Tamy Cé o 31 AeKeEMBPM 1992 TOANHA,
kora BnajaTa TBpAena Aeka Toj ja HanywTua 6oaHuuata 6e3 aa 6uae cooABeTHO
OTNYLWTEH, NPW WTO MM 3eMaa MeANLIMHCKNTE cnucK co cebe.

Bo MefyBpeme, jaBHWOT O6BMHWTEN OA/yUM] [eKa HEMANo OCHOBM 33 Aa ce
MOKpeHe KPUBWMYHA MOCTamMKa MPOTUB XXa/sWUTENOT. BO [OMalWIHWTE CyAOBM He
6una nokpeHaTa KpUBMUYHA HUTY rpafaHcka mocTanka BO BPCKa CO HABOAHOTO
MaNTpeTpatbe Ha XaaUTeNoT.

Bo >xanutenot 6uno nykaHo v 1oj 6ua ybueH Ha 16 anpwa 1994 roavHa. OTToraly,
HEeroBMOT TATKO ja U3pa3un/ Herosata xenba Aa ro npeseme C/y4yajot. buao HasegeHo
AeKa HeroBata cMpT Ouia HenocpefeH pe3yaTaT Ha HeroBaTa YNopHOCT CO Herosata
xanba cornacHo KoHBeHUMjaTa, Mako MMan CMPTHU 3aKaHW 3a Aa ja nossede. Ho,
Bnajata TBpAE/a Aeka Herosata cMpT 6W/1a pa3pellyBarbe Ha CTapu HecornacyBara
nomery dppakyunte Ha PMK 1 HaBoaeH uneH Ha PMK 6un o6BuHeT 3a ybucrsoto.

2. 0anyka Ha Cyaot

dKanutenot ce xanen geka 6Un U3NOXeH Ha Maderbe CMPOTUBHO Ha UNEHOT 3 U CO
HEroBMoT NpuUTBOP 6UN0 MpeKpLIEHO HErOBOTO MPaBO OA U/MEHOT 5 Aa buae BefHal
n3BeaeH Npea cyawja. Toj UCTO Taka ce Xanen feka My 6va HermpaH npucTan 4o Cya 1 o
edeKkTBEH ek, NpW WTO OBMe Ba HaBOAM CyAoT M pa3riedyBa No uneHoT 13. Ha cMpTTa
Ha >KaNNTeNOT Ce Xa/ieNe Kako Ha BMELLYBakbe BO NMPABOTO HA UHAWBUAYaHA NETULMja Of
uNeHoT 25 (cera une 34). Cyuajot 6un pasriedyBaH npes BOBeAyBarbeTO Ha MPOTOKONOT
Op.11 BO 1998 roAMHa, WTO 3HauW fAeka Komucujata vMmana yaora Ha yTBpAyBakbe Ha
bakTuTE M T0 Aana Hej3MHOTO Muc/etbe nped CyaoT Aa ro UCNuTa NPeaMeToT.

YneH3

KomwucujaTa 3akayunna geka xanutenot 6un namadyeaH. CyaoT, Koj 0anyuna ja
M npudaTn dakTnukuTe HaoaM Ha KomucwmjaTta, CMeTan jeka Kora noejuHeLoT ke
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6npae onHeceH Bo NpuTBOP BO Aobpa 31paBcTBEHA cOCT0j6a, HO ke bu/ie KOHCTAaTMPAHO
Aeka Toj 61N NMoBpefieH BO BPEMETO Ha NyLITakeTo Ha C10004a, Ha ApxaBaTa nafa
o6BpckaTa ga o6e3bean npudatanso 1 BEPOJOCTOjHO 00jacHyBakbe 3a MpUUMHaTA 33
nospejata. MponycToT Toa Aa ce Hanpaeu NOKpeHyBa npallatba Mo YAEHOT 3.

CynoT NOBTOpUA [eKa YNeHOT 3 BOCMOCTaBWA efHa o4 GyHAameHTanHuTe
BPEAHOCTN BO AEMOKPATCKOTO ONWTECTBO M NOPAAM TOA, HUKAKBA AeporaLunja of Hea
He e 103BO/IeHa COMACHO YIeHOT 15, AYPY HM BO C/1yYaj Ha jaBHa BOHpeHa cocTojba.

Buna nosTopeHa n gedbunHMLMjaTa 33 Mauekbe Kako ,HamMepeH HeYoBeUYKM TpeTMaH
KOj NpefAM3BMNKYBA MHOTY CEPMO3HO M CYpOBO CTpajare“. Komucumjata npudaTtuna
AeKa Xanutenot 6un n3noxeH Ha ,ManectuHcko becerbe®, wWto CyAoT Ccornefan feka
6n moxeno fa buzge HaHeceHo caMo HamepHo buaejkm 6une notpebHK NOArOTOBKA
M Hanop 3a Aa uctute 6uaat cnposefeHun. YwTe noseke, MeAULUHCKUTE [JOKa3N
nokaxxyBa/ie fieka Toa J0Beso A0 napasu3a Ha obeTe palle Koja Tpaena 3HaYUTENHO
Bpeme. BakBMOT TpeTMaH Ou/1 0/ Taka CepMOo3Ha U CYpoBa NpMpoga WTo Toj bn moxen
Aa bue onuniaH caMo Kako Mayerbe (TopTypa). OTTyka, MMa/io MOBpefa Ha UeHoT 3.

YneH s

CynoT NpBO ja UCNUTYBaa Aeporaunjata o4 Y1eHOT 5 nporaaceHa o4 Baagara. Toj
MOBTOPWA AEKa [pXaBWTe Ce OArOBOPHMW Aa YTBPAAT Aa/NN XWBOTWUTE HA HUBHWTE
rpafaHu ce nop 3akaHa of ,jaBHa BOHPe/Ha cocTojba“ 1 AOKOAKY e TOoa Taka, KOAKy
AaneKy e HEONXoAHO fa ce OAM BO 06MAOT Aa Ce HaAMWHe Taa BOHpeAHa cocTojba.
Mopaau T0a, Ap>XaBWTe MMAAT WKUPOKA MApPrMHA Ha MpOLeHKa, KOja e HaAreyBaHa
o4 cTpaHa Ha CyAoT, 3a Aa npoLleHaT Aaaun MepKuTe npeMuHane npeky ,,cTeneHoT Koj
ctporo ro 6apaat notpebuTe Ha cuTyaumjaTa“

Buao npudateHo feka TakeaTa ,jaBHAa BOHpeAHa CoCToj6a“ mocroena co orneq
Ha OMCEeroT W BAWjaHWETO Ha TepOpPUCTMUKATa aKTUBHOCT Ha PIMK BO jyrouctouHa
Typumja, Taka wto CyAoT NoToa NpemMuHan fa UCnuTyBa Aaau Mepkute bune cTporo
6apaHu of notpebuTe Ha cuTyaymjaTa.

Xanutenor 6un apxeH HajMmanky uvetupuHaeceT feHa 6e3 pa 6uae u3segeH
npes CyAmnja, BO COTNACHOCT CO TYPCKMOT 3aKOH KOj A03BOYBas LETO NPUTBOPEHO
BO BpCKAa CO KO/NEKTMBHO KPWUBMYHO Aeno fAa buae ApXKeHO HajMHory TpueceT
AeHa 3a BpeMe Ha jaBHa BOHpeAHa coctojba. buno npudateHo geka ucrparata Ha
TEPOPUCTUUKUTE AeNa UM 3ajaBana nocebHu npobnaemu 3a Baactute, Ho CyaoT He
6n moxen fa npudatu geka nopaau Toa OMA0 HEOMXOAHO XAAUTENOT A Ce APXU
ueTupuHaecet aeHa 6e3 cyacka nHTepeeHumnja. OBoj nepuog 6UA UCKNYUUTENHO AOAT
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M r0 OCTaBUA XanutenoT Aa bupe paHAMB Kako Ha apbUTPapHOTO BMeLLyBatbe BO
HEeroBOTO NpaBo Ha cn10604a, Taka 1 Ha TopTypa. loTo/IKy NoBeKe, BnajaTa He U3Hena
KakBu 610 AeTaHW NPUYMHMW BO OAHOC Ha Toa 30WTo HopbaTta NpoTMUB TEPOPU3MOT
BO jyrouctouyHa Typuwuja ja uuHena CyackaTa WHTepBeHUWja Heu3BoasiuBa. Ha
XanuTenoT He My Bune AOCTanHU AOBONHO 3aWTUTHU MeXaHU3MM. NTOKOHPEKTHO,
HernparbeTo Ha MPWCTanoT 40 aABOKaT, LOKTOP, POAHUHA UAU NPUjaTeN U OTCYCTBOTO
Ha KakBa OM/0 peanncTuuka MoXHOCT Aa buae 3BeAeH npea cya 3a Aa ja TecTupa
3aKOHWTOCTA Ha NPUTBOPOT 3Hauene Aeka Toj 6WU/ OCTaBEH Ha MUMOCT HAa OHME KOW
ro apxene.

Co ornlef feka cnopHaTta Mepka He ja 6apane cTporo noTpebute Ha CUTyalujaTa,
CypoT KOHCTaTMpan feka He OMAO HEOMXOAHO fa Ce OANydyyBa 3a Toa Aanu
Aeporauujata rv ucnonHuna dopmanHute Gaparba Ha uneHoT 15. OTTyKa, MMajo
noepesaa Ha YNeHoT 5.

Ynen 3

JaBHMOT 06BMHUTEN M36pan fa He CNpoOBefe UCTPAXKHU fejCTBMja BO OAHOC Ha
npupoaata, OnceroT ¥ NpUUMHATA 3a MOBPEAWTE Ha Xa/aWTeN0T W Mokpaj bakToT
WTo TMe 6ue jacHO BUAAMBK HA COCTAHOKOT M CMOPEA TYPCKMOT 3aKOH TOj MMan
AO/DKHOCT Aa ucTpaxyea. Co ories Ha T0a, 6uno pasbup/aMBO ako XanuTenot
bopmMupan BepyBarbe fieka TOj He MOXe/T 1a J061e ek NPeKy HALMOHANHUTE NPaBHU
KaHasnu. Mopaam Toa, 6UN0 3aKNyueHo feka noctoene nNoCeOHN OKOJHOCTU KOW o
0cnoboAyBase XannUTeNoT of Heropata 06BpcKa fa r'm UCLPNY AOMALIHUTE IEKOBU.

Bo c/iyyanTe Ha HaBOAM 3a TOPTYpa, AOMONHUTEHO Ha NakareTo Ha HafloMeCT
KOra e Toa COO/IBETHO ,,epeKTUBHMOT ek NoB/ieKyBa co cebe 1 TemenHa U ehekTUBHA
ncTpara Koja ke Moxe Aa JoBede 40 uAeHTUdMKALM]ja M Ka3HYBarbe Ha OHME nLa
Kou bune ofroBOPHM.

HaBoguTe 3a Mauerbe (TOpTypa) BO MPUTBOP € MHOTY TEWKo fAa Ce notkpenat
AOKO/IKY XanunTenoT 61ua 130a1paH Of HafBOpeWHWOT cBeT 6e3 npucTan [0 AOKTOpY,
a/IBOKaTM, CEMEjCTBOTO MM NpujaTennTe 3a fa My Npy>aT NoAApLWKa 1 Aa cobupaart
[0Ka3K. YwTe noseKe, BO 0BOj C/lyyaj CO OF/ief Ha MOBPEAMUTE HA XANUTENOT, HEroBaTa
cnocobHOCT Aa nogHece xanba 6una BepojaTHO nonpeyeHa.

O6BMHUTENOT TV UTHOPWMPAn BUANUBWUTE [OKA3W Mpej Hero u He BUA M3HeceH
KakoB 6110 40Ka3 33 A1a Ce NoKaxe feka O1ao npesemeHo Kakeo OM0 Jpyro AejcTeue.
CypoT cornefan fieka oBue fiejcTBMja No CBOjaTa BpeAHOCT Guie eKBUBANEHTHU Ha
noTKonyBare Ha epeKkTMBHOCTA Ha KakBM OWMIO ApYyru NekoBM Kou Ou moxesne Aa
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NoCTOojaT U NOpPaAM TOa, KOHCTATMPa Aeka Ha XanuTenoT My 6un HermpaH edbekTuBeH
JIEK BO MOT/IE/} HA HETOBMTE HAaBOAM 33 Mauetbe (TopTypa). OTTyKa, MMaso NoBpeaa Ha
UNEHOT 13.

YseH 25 (cera uneH 34)

Buaa NoBTOpeHa BaXKHOCTa Ha c10604HOTO KOMyHULMpatbe co CTpasbyplikuTte
WHCTUTYLMK, 6€3 NPUTUCOK 04 BaacTuTe. Cenak, HEMaa0 [0Ka3W KO NoKaxasne aeka
CMPTTa Ha XanutenoT 6uaa noep3aHa o Heroeata xasnba WaM feka [pXaBHWUTe
BnacTn 6une oAroBOPHM 3a Kakeo OWUAO BMelyBatbe BO GpopMa Ha 3akaHW wau
3acTpalysarbe. Mopagu 10a, CyA0T He MOXeN Aa KOHCTaTMpa AeKa MMano nospesa
Ha YIeHOT 25.

YseH 50 (cera uneH 41)

CynoT cMmeTan aeka Typuwuja Tpebana Aa My WCMaTU Ha TaTKOTO Ha XKaauTenoT
4,283,450,000 TYpCKM /MpPU BO MOIIeS Ha HajOMECT Ha MaTepujasHaTta U
HemaTepwuja/iHaTa WTeTa 1 20,710 eBpa BO MO Ha TPOWOLM U U3AATOLM.
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BnaduHama depozayuja 80 Bpcka coO mepopucmuykama akmusHocm o CegepHa
Wpcka eu 3a0080auna 6aparbama Ha uneHom 15 co 02aed deka ucmama busa
02paHuyeHa 8o oncezom, buse socnocmaseHu 6a3uyHU 3aWMUMHU MeXaHU3MU
npomus 310ynompeb6a u maa 6usna cmpoz2o 6apaHa 00 nompebume Ha cumyayujama

NPECYAA BO NMPEAMETOT BPEHUTAH U MEK BPA) 4
npotus OBEAUHETOTO KPA/ICTBO [BRANNIGAN
AND McBRIDE v. THE UNITED KINGDOM]

(Kanbu 6p.14553/89 1 14554/89)
25 Maj 1993

1.FnaBHKU PpaKTH

Ha 22 nekemBpu 1988 roguMHa [p>XaBHWOT CeKpeTap Nporiacu jaBHa BOHpeAHa
coctojba Kako pe3ynTaT Ha TepopucTMuKaTa akTMBHOCT Bo CeBepHa Mpcka,

HaBedyBajku feka Ha nosauumjata n 6uno notpebHO Aa MOXe fAa 3aApXyBa
0COMHMYEHU 3a Tepopur3am 6e3 06BUHEHWE MU Cyaerbe 0 CeAYM AeHa.

Cekoj 04 ABajLaTaxxanutenu 6ua yanceH Bo HEroBMOT COMCTBEH JOM Ha 9 jaHyapw,
O[JHOCHO Ha 5 jaHyapu 1989 roAnHa COrMACcHO YNEHOT 12 04 3aKOHOT 32 CrpevyBake
Ha Tepopu3moT (Mpuepemerm oapeadbn) of 1984 roanHa (,3akoHOT"), Koj 403BONYBaN
ancerbe 63 Hasor AOKO/IKY NOCTOE/1e Pa3yMHW OCHOBYM 33 COMHEHWE 33 BMELWaHoCT
BO Tepopu3am. MpBUOT Xanuten 6un NpuTBOPEH WeCT AeHa, YeTMPUHAeceT Yyaca
M TPUECET MUHYTW, @ BTOPUOT XANUTEN YETUPU AEHA, WECT Yaca U [BaeceT 1 neT
MWHYTU. 33 BpEME Ha TPaereTO Ha MPUTBOPOT, Ha Xanutennte um OUN Hernpan
NpucTanoT 40 CUTe MWIAHW MaTepujanu, paguo 1 TB u HUM nm Buno 3abpaHeTo
[a ce 34pyXyBaaT CO OCTaHaTUTe 3aTBOpeHuuW. W aBajuata bune nopnoXeHW Ha
OpojHM ncnpallyBarba, YeTUPUECET U TPW, OLHOCHO ABAECET U /1BA NATW, U MOCETU O
MeANLMNHCKUTE NPaKTUYapw, CeAYMHAECET, O4HOCHO OCyM MaTu. Ha npauoT my 6un
HerMpaH npucran A0 aABOKAT BO TEKOT Ha YETUPUECET U OCYMTE Yaca Off HEroBMOT
npuTBOP.

BTopmoT Xanuten 6Un yCMpTEH CO Nykare Ha 4 peBpyapu 1992 rofnHa 04 CTpaHa
Ha NOAMLAeLOT KOj ro HanaAHaa ceanwTeTo Ha ,lnH dejH” Bo bendacr.

2.0anyKa Ha CyaoT

Xanutenute ce Xanene Aeka HWUBHOTO MPUTBOParE O MPEKPLIMUAO HUBHOTO
npaBo Aa buaaT BefHal U3BEAEHW NpeA Cyanja, CMopes YJeHOT 5 CTaB 3 1 CTaB 5. Tue
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noHaTamy ce xasene ieka Tve Hemasie edpeKTUBEH 1eK Kako WTo 6apas uneHoT 13 1 Jeka
AeporauwujaTa of ctpaHa Ha O6eAnMHETOTO KPaiCTBO MO YNEHOT 15 6113 HEBANMAHA.

YneH s

CynoT NOBTOPYBan feka ApXaBuTe Ce OATOBOPHU Aa YTBPAAT AaNUN XMBOTUTE Ha
rpafaHuTe 6uae noa 3akaHa of ,jaBHa BOHpefHa cocTojba“ u gokosnky Toa 6uao
Taka, KoKy janeky € HeonxoAHO Aa Cce 0Au BO 06MAOT Aa C€ HAAMWHE Taa BOHPEAHA
coctojba. Mopaau T0a, Ap>KaBUTE MMAAT WMPOKA MApPrHa Ha NPOLeHKa, Koja e Noj
Hazasop of CyaoT, 33 Aa NpoLeHaT Aaan MepKuTe v3aerne HaaBop Of OHOj ,CTeneH
Koj cTporo ro 6apaat notpebute Ha cuTyaumjata“ Ce CMeTano Aeka, CO Ored Ha
OMNCeroT v BAWjaHUETO Ha TeEPOPUCTUUKOTO HacuACTBO BO CeBepHa Mpcka, HemMano
AB0j6a feKa BO peneBaHTHOTO Bpeme MocToena jaBHa BOHpeAHa coctojba.

Buno 3abenexaHo fjeka 0BAacTyBakbaTa 3a ancekbe v NPOA0/IKEHO NPUTBOPAkE 04
CTpaHa Ha Bnagata 6uie cMeTaHW 33 HEOMXOAHM BO CMPaBYBaHETO CO TEPOPUCTHUKATA
3akaHa ywwTe of 1974 roauHa. Mocae efeH canueH cayuaj,’ kage wWro 6uno yTepaeHo
Aeka Bnagata rv npekpwmna o6spckute o4 uneHot 5, CyAoT HanomeHan Aeka Bnagarta
61 MoXena nau a BoBeae CyACcka KOHTPO/A Haf NPUTBOPOT COMACHO 3aKOHOT MAK Aa
nofHece Aeporauuja Bo 0BOj nornes. Baagarta riegana Ha npBoTO Kako HEU3BOANNBO
nopagu MOTeWKOTUMTE MOBP3aHWM CO UCTparaTa M TOHEHETO Ha TepopUCTUYKOTO
KPUBWYHO [1€/10, WITO ja NpaBeno eporauunjata HemsbexxHa. Mopaam T0a, feporauujaTta
jacHo 61na BUCTUHCKMOT OArOBOP Ha KOHTUHYMPAHOCTA Ha BOHpeAHaTa cuTyaumja.

Buno nostopeHo feka He 6uno ynora Ha CyaoT Aa o 3aMeHyBa HeroBoToO
rAefnwTe BO OAHOC HAa TOa KOU MEPKM BUe HajcOOABETHM BO peNeBaHTHOTO BpeMe
co Toa Ha Bnapara. bugejku cyacteoto Bo CesepHa Mpcka 6uao mMano u paHanBo
Ha TepOPUCTUYKM HaMajm, HEroBaTa He3aBNCHOCT Ce CMeTana 3a 0CO6EeHO BaXHa 0f
CTpaHa Ha BnapjaTa. M3BewTanTe 33 3aKOHOABCTBOTO 3a CNIpeyyBakbe Ha TEpOpU3MOT
3abenexyBane feka TeWKOTUNTE BO UCTPAXKYBaHETO U FTOHEHETO HAa TEPOPUCTNUKOTO
KPUBWYHO f1€/10 0 NOKPeHYyBa/ie NpallakbeTo 3a notpebarta 04 Npojo/KeH nepruoj Ha
NpuTBOP KOj He 61 61N NMOAN0XKeH Ha CYAcKa KOHTPoAa. BnajaTa TBpAena Aeka 6uao
CYWTUHCKM fja ce cnpeun obenogeHyBareTo Ha UHGOPMaL UK BP3 0CHOBA Ha KOMLLTO
Oune fOHecyBaHW OA/NyKUTe 3a MPOAO/XYBakbe Ha MPUTBOPOT Ha MPUTBOPEHWOT
M HEroBMOT MpaBeH COBETHWMK. He3aBMWCHOCTa Ha cyacTBoTo 6w 6una mcto Taka
KOMMPOMUTMpaHa AOKOAKY CyAuuTe GUe MHBONBMPAHU MpU MPOAO/XYBathe Ha
npuTBOpPOT. MCTO Taka 60 HaNOMEHATO feka UNeHOT 5 M3KMCKyBa mocTankaTa Aa

526 BpozaH u dpyeu npomus O6eduHemomo Kpaacmaso [Brogan and Others v. United Kingdom], npecyaa oj 19 HoemBpu

1988, xanbu 6p. 11209/84; 11234/84; 11266/84 v 11386/85.
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MMa CyACKW KapaKTep, Mako npoLecoT He Tpeba Aa buae NAEHTUYEH BO CEKOj CyUaj
Kaie wro ce 6apa CyAcka MHTEpBEHLM]a.

CynoT Hasen feka nocToene [OBOJHWM rapaHuuu npoTuB 3n0ynotpeba Ha
OB/ACTyBakETO 3a NpUTBOpakbe. MpBo, 61 AocTaneH npaBHKOT ek habeas corpus
3a fla Ce TeCTMpa 3aKOHMTOCTA Ha M3BOPHOTO arncerbe W NpUTBOpakbe. Hemano cnop
A€eKa 0BOj ek UM 6K CTaBeH Ha pacrmo/iararbe Ha XanUTenute [OKOAKY Tue 6u
n3bpane Hero Aa ro ynotpe6ar. BTopo, NpUTBOPEHNUTE UMasie anco/lyTHO NpaBo Aa
KOHCYNTMpaaT afiBOKAT NOC/ie YeTMPUECeT U OCYM Yaca Off BPEMETO Ha ancerbeTo, Koe
NpaBoO MOXeN0 NpaBHO fa ce cnposeje. OanykaTta Aa ce OA4N0XMW npucranoT 6una
MOA/IOXKHA Ha CYACKO MPEeWCrWTyBatbe M TOBAPOT Ha YTBPAYBatbe Ha pasymHuUTe
OCHOBW 3a TOA Ja Ce HaMpaBwu NIeXeN Ha BaacTuTe. McTo Taka He 610 CNopHO Aeka
NPUTBOPEHMTE UL UMase NPABO Aa MHGOPMMPAAT HUBEH POAHUHA WU MpujaTen
33 HUBHWOT NPUTBOP U A2 MMAaT NpuUcTan Ao AoKTop. YiTe noseke, 6un0 cnomeHaTo
AeKa CnpoBefyBakeTo Ha 3aKOHOT 610 CTaBEHO NOJ PefOBHA HE3aBMCHA PeBU3Nja,
¥ Aeka ywTe o4 1989 rofMHa UCTMOT 611 NOANOXKEH Ha pejoBHO O6HOBYBatbeE.

CypoT 3aknyunn Aexka Bnagata He ja Mpeyekopuna Hej3MHaTa MapruHa Ha
npoLeHKa Npv 04/ydyBakeTo feka Aeporauuvjata buna ctporo 6apaHa og notpebuTe
Ha cuTyauwmjarta.

M3BectyBareTo 3a BragwmHata pgeporauuja o CosetoT Ha EBpoma cornacHo
U/JIeHOT 15 Ha 23 AeKeMBPM 1988 rofnHa Noce BOHpeaHaTa coctojba 6uno cmeTaHo 3a
dopmanHo no cBojoT KapakTep, Toa rm 063HaHUN0 BO jaBHOCTA HaMepuTe Ha Bnagata
1 UcToTO OMN0 BO COTNACHOCT CO U3BECTYBakETO 3a OPULMNjaIHOTO NPOrNacyBakbe.
Mopaau T0a, ce CMeTaso AeKa HEMA/I0 OCHOB 33 apryMEHTOT Ha XXanuTenuTe Aexka
aeporaumjata He 6una ,,0PpMUMjaNHO NpOraaceHa” BO CMWUCIA HA 3HAUEHETO Ha
UNEHOT 4 Of MefyHapOAHMOT MaKT 33 rpafaHcKMTe M MOAWTUUYKUTE MpaBa Ha
ObeanHeTTe HALUUK 0/ 1966 TOAMHA.

Kako 3aknyyok, ce cMeTano feka Aeporaumjata Ha O6eguHETOTO KpasaCTBO M
3a/1080/1yBana 6aparbata Ha YNEHOT 15 U AeKa Nopaau T0a XKaauTeanTe He MoXee
Ba/IMAHO f1a Ce XanaT fieka HUBHMTE npaea bu/e NoOBpefieHU Mo UAeHOT 5.

Ynen1z

B0 MOBTOPEHO fi€Ka XanuTeauTe Moxene Aa ja nobueaaT 3aKOHMTOCTA Ha
HUBHWOT NpuUTBOP CO habeus corpus, 3a Koj 61 NPETXOAHO 3a3eMEH CTaB feKa ro
3a/10BO/IyBa U/IEHOT 5 CTaB 4. Co oren Aeka b6aparbaTta 0f UseHoT 13 Buae nomanky
CTPOTW Off USIEHOT 5 CTaB 4, CE CMETA/I0 [leKa HeMaso NMpeKpLIyBarbe Ha 0Baa ogpesba.
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XKanbeHuom HABOO B0 N02/1ed HA HAMA/YBAEMO HA NAAMUmMe U neH3uume Ha
jasHume cayxbeHuyu Kako 002080p Ha puHaHcuckama kpu3sa so pyuja 6una
npo2naceH 3a HedonywmeH, koea moa 6u0 80 jaseH UHMepec U He Npedu3BUKA0
npo6/aemMu 3@ e23UucmeHyujama Hecnousu co useHom 100 Mpomokoaom 6p.1

OANYKA BO NPEAMETOT KY®AKU U AAEAU npoTuB
rPLIMJA [KOUFAKI AND ADEDY v. GREECE]

(Xanbw 6p.57665/12 1 57657/12)
7 Maj 2013

1.rnaBHU paKTH

Kako peakuuja Ha duHaHcMCkaTa kpu3a BO pumja BO 2010 rognHa Bnapgata
CnpoBena pecTpUKTMBHM MEPKM Ha LWTefere KOW BKAyuyBajle HamanyBakbe Ha
nnatute, 6eHednumnnte, GOHYCUTE M NEH3UNTE HA jaBHUTE CAYyXOEHWMLM CO Len 3a
HaMa/yBakb€ HA jaBHATa NOTPOLLIYBAYKA.

Mpeuot xanuten(ka) paboTen(a) 3a kaHuenapwjata Ha rpuknotr OMOYACMaH,
a BTOpUOT 32 KoHdepepaumjata Ha CMHAWMKATOT Ha jaBHata cayxba wro 6una
CUHAMKANHA OpraHu3aumja Koja npetcTaByBasa paboTHULM Of jaBHUOT CEKTOP.

Bo jynn 2010 rogumHa fBata XaAUTeAW M MOKpPeHane HUBHMTE Mpalara Ao
BpxoBHMOT ynpaseH cya, 6apajkn CyACKO NPEUCnUTyBakbe: MPBMOT, OAHOCHO
XanuTeaKaTa BO BPCKA CO HAMa/yBakeTO Ha HEj3UHWTE UCMAaTU, a BTOPUOT Nopaau
edeKkTUTe Ha MEepKUTe Ha LTeferbe BP3 HeroBuTe YneHoBu. Ha 20 despyapu 2012
roAnHa, BpXoBHWOT ynpaBeH cys rm o46un HuBHUTe bapaksa.

2.0anyka Ha CyaoT
XKanutenute ce xanene [eka Kpaterata Ha NaaTuTe ¥ NeH3unTe NpeTcTaByBase
NNWYBAk€ O HUBHATA COMCTBEHOCT KAKO LUTO € 3aWTUTEeHA CO YeHOT 104 MPOTOKOAOT

op.1.

YneH 104 MNpoTtokonoT 6p.1

CypoT cornepan Aeka He Tpebano fa ce cMeTa Aeka BOBEAEHWUTE OrpaHuuyBatba
MpeTcTaByBaar ,/IMWYBatbe 04 COMCTBEHOCTA", Kako LWTO TBPAE/E XaNUTeNNTe, TYKY
noseke Kako BMeLlyBatbe BO NMPABOTO Ha MUPHO YXMBatbe Ha CONCTBEHOCTA, WTO €
3arapaHTMpaHO CO AOMALIHOTO MpPaBo.
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BUN0 NOBTOpPEHO [eKka ApXaBWTE YXWBAaT MPUAMYHO WKWPOKA MapruHa Ha
npoLeHKa BO OAHOC HAa ypeAyBareTO Ha HMBHATA COLMja/iHA MOJMTUKA. YNeHOT 1
oa MpotokosoT 6p. 1 6apa koe 610 BMelLyBakbe OZ CTPaHa Ha jaBHaTa BAacT/opraH
BO MUPHOTO YXMBatbe Ha COMCTBEHOCTA Aa 6WAe: 3aKOHWTO, fa Ceaun JernTUMHA
Luen ,Bo jaBeH MHTepec* 1 fa buae pasyMHO Cpa3MepHO Ha LieaTa Koja ce caka Aa ce
NoCTUTHE.

Ha jaBHMOT nHTepec My buna aageHa nowupoka geduHuumja n CyaoT nosTopu
AeKa Toj Ke ro mouWTyBa CyAOT Ha Bjiajata BO OAHOC Ha Toa WTO MPeTCTaByBasl
TOj MHTEpec, OCBEH aKo TOj oumrneaHo 6un 6e3 pasymMHa BTeMeneHoCT. Bnajata
rM onpaBAyBasna OCMOpYBaHWTE MEPKWM CO HalMOHanHaTa Kpw3a koja 6una 6e3
npecefaH u UCTUTe NpeTCcTaByBase e/ 04 NoWKpoKaTa Nporpama Ha Wrejere Koja
“Mmana 3a uen nogobpysarbe Ha GUHAHCMCKUTE MEPCNeKTUBM Ha Tpuuja. OBaa uen
nopazav Toa 6una BO OMWWIT HALMOHAIEH MHTEPEC KOj KOMHLMANPAN CO MHTEPECUTE Ha
UNIEHOBWTE Ha €BPO30HATa, KOW MMase 06BpCKa Aa ce NpuApXKyBaaT KoH OylieTckaTa
AavcumnauHa. Mopaan Toa, CyAOT HEMa NMPUUMHM A Ce COMHEBA JeKa MepKuTe He
Gune BO jaBeH MHTEpec.

[lBa nocnefoBaTeNHN 3aKOHW Ce MPUMEHYBaae 3a cuTe jaBHU CayxbeHuun 6e3
AVCKpUMMHaLWja, 0be3beayBajkn 20% HamManyBarbe HA HUBHUTE MAATU U MEH3UM,
Kako W HamanyBakba Ha ApyruTte Aasarba WM beHeduumu. Mepkute BOBefeHU CO
BTOPUOT 3aKOH 6W/ie CMeTaHW 3a HYXHW Of CTpaHa Ha Bnapjata bupejku oHwne
npes3eMeHu cnopes NPBUOT 3aKOH Ce MOKaXae Kako HeAOBOJIHM 33 fa Ce pa3peLwaT
€KOHOMCKMTE TEWKOTUU Ha 3emjaTa.

CyaoT UM Aan 0cobeHa TeXMHA Ha MPUUUHUTE U3HECEHM Of CTPaHa Ha BpxoBHMOT
ynpaBeH CyA Koj BO HEroBaTa npecyaa oA 20 deBpyapu 2012 roanHa 046U HeKOAKY
ApryMeHTM KO yKaXKyBa/ie ieka MEPKIUTE Fo MpeKpLUyBasie HaYen0To Ha CPa3MepHOCT.
Toj ocobeHo cMeTan fieka KpaTeraTta Ha dakTuukaTa njaTa u neHsuja He 6uie camo
NpUBPeMeHw, NCTuTe B1e ONpaBAaHK CO OI/Ief ieka LieaTa Ha Bnagata He 6una camo
Aa ja ,M3neun” MomeHTanHata byleTcka Kpu3a, TyKy UCTO Taka Aa fM KOHCONWMAMPA
duHaHCKUUTE Ha ApxaBaTa Ha AOAT pok. Toj noHaTaMy 3abenexan Aeka Xaautennte
npes Toa He TBpAe/e NPeLn3HO Aeka HUBHATA CUTyallnja ce BAOLWWA 0 TOj CTeneH
WTO TWE PU3NKYBA/IE 1A 3aMafHAT MO/ NParoT Ha HABHATA er3UCTeHLM]a.

Bo nornes Ha npBuoT xanuten(ka), CyfoT CMeTan Aeka HaManyBareTo Ha
Hej3MHaTa MeceyHa naaTa of 2,435.83 eBpa Ha 1,885.79 eBpa He JOBEJO A0 PU3NK
Taa Aa buae M3N0XeHa Ha er3ucTeHUMjasHN NOTEWKOTUN HECTIOMBW CO UNEHOT 10
MpoTokonoT 6p. 1. BoAejkM cMeTKa 3a CTpallHaTa eKOHOMCKA KaAWMa, He b1 MoXeno
[ Ce Kaxe leka BMeLyBatbeTo Hej3e 1 HAMETHa/0 NpeKkyMepeH ToBap.
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Bo mornes Ha BTOPWOT XaaWTen, OTCTPaHYBaHETO Ha [e/N0BU O MeH3uckata
ncnnata 6UN0 KOMNEH3MPAHO BO C/lydaj Ha MLA KOU MpKUMane noMasky of 2,500
€Bpa MeCeyHo CO BOBeAyBatbeTo Ha OOHYCOT 04 800 eBpa rofMWHO. YWTe noseke,
6un BoBeAeH roAnWHMOT BOHYC 04 1,000 eBpa, GUHAHCMPAH CO HaMaslyBakeTO Ha
AaBatbaTa KoW MPETX0AHO MM buie ncnaakaHy Ha OHWe koW HajMHory 3apaboTyBane,
CO LN 3alWTUTa Ha OHME BO CErMEHTWUTE CO HajHUCKW Npumarba. Bo nories Ha
ANTEPHATUBHUTE pELIEHW]a, HUBHOTO MOXHO MOCTOEHE He OWI0 CMETaHO Aeka
ja npaBu cropHaTta seruciatuBa HeonpashaHa. Cé fofeka AOMALIHWUTE BAACTM
He 1 Mpeuekopuie OrpaHuWuyBarbaTa Ha HMBHATAa MaprvHa Ha mpoleHka, Cyaot
noBTOpyBan Aeka He 6una Herosa paboTa ga pasmenysa Aanu Bnagata ru Gewe
n3bpana HajaobpuTe cpeAcTBa 3a Aa ro agpecupa npobsemoT, uau Aanm Taa Moxena
MOpa3/IMYHO Aa M ynoTpebu Hej3MHUTE OBAACTYBakba.

Mopaaw T0a, CyaoT rv Npornacui xanbute 3a HefoMyWTeHU.
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3akaHama 00 mepopucmuyka akmusHOCM Npemcmagysand jasHa BOHpedHa

cocmojba Koja My ce 3aKaHyB8asd Ha ¥UBOMOM HA HAyujama wmo pedoBHOMO
3aKk0H00ascmBo bus0 Hed0B0HO Oa ja cy3bue, Ha Moj HAYUH onpasdysdjku ja
depozayujama 00 EBponckama KOHBEHYUja 3a Y0BEKOBU NpaAsa 00 uaeHom 15

MPECYAA BO NPEAMETOT /IOY/IEC npoTus UPCKA
(Bp.3) [LAWLESS v. IRELAND (No.3)]

(Kanba 6p.332/57)
1jynn 1961

1.FrnaBHU paKTH

B01939 rogunHa Mpckata penybamkaHcka apmuja (MPA) ja BocnocTaBmaa HejanHaTa
LKamnara 3a caboTaxa“. Kako oaroBop Ha ucTaTa, MpckaTta Bnaga obesbeawna
nputBoparbe 6e3 obOBMHEHME WAW Cyaerbe COMMacHO 3aKOHOT 3a fAena MnpoTuB
fp>XaBata (,qononHeT) 04 1940 rognHa (,,SaKOHOT“). Bo TeKOT Ha 1956 1 1957 rognHa
6un o6HoBeH M36AMBOT Ha HACM/ICTBO OA CTPaHa Ha UPA, wWTo JoBeso 0 Toa BaaaaTa
Aa npornacy japHa BoHpeaHa coctojba Ha 5 jyau 1957 rofnHa, co WTO v CTaBUAO BO
CW1a OBNACTYBarbaTa 3a NPUTBOPatbe Cropes 3akoHOT.

dKanutenot 6Un MpCKkK ApxasjaHWUH Koj 61 yanceH Ha 11 jyan 1957 roanHa 3aToa
wrto 6wun uneH Ha UPA, koja 6una uneranHa opraHusaumja. Toj 6un nputsopeH 6e3
06BUHEHWE NN CyAetbe, HO HeMy My O110 NOHYAeHO Aa GuAe nywTeH Ha c10604a BO
3aMeHa 3a Toa fla npe3eMe 06BpCKa fja Ce NPUAPXYBa KOH 3aKOHOT 1 1a Ce BO3/PXXyBa
O/ aKTMBHOCTU CMPOTUBHM Ha 3aKOHOT, WTO TOj ro 046w/. Toj 6Un KOHEUHO MywTeH
Ha crobopa neT meceyyn NOAOLHA 0TKAKO Aan CIMYHO BepbHaHO BeTyBakbe.

Bo MefyBpeMe, MpCKMOT BUCOK CyA ja 0A6UA HeroBaTa neTuLMja 3a U3fBakbe Hanor
3a habeas corpus, wto 6un0 NOTBpAEHO 04 BPXOBHMOT CyA Ha Mpcka Ha 6 HOEMBPU
1957 roAnHa.

2.0anyKa Ha CyaoT

XKanuTtenor ce Xanen feka Npu HEroBOTO ancerse 6e3 0OBUHEHWE WA Cyaere
BnajaTa ru nopeamsia HEroBOTO MPaBo Ha c/10604a ¥ NMPaBUYHO CyAEeHE COMIAcHO
uneHoBuUTE 5 U 6. bugejku CysoT MOTBPAWA Aeka MPUTBOPOT Ha >XaAWTENOT
NoBpeAW/ HErOBUTE NPaBa Of UNEHOT 5, TOj Cakaj fa UCMUTaA Jaau NpUTBOPOT bun
onpaBjaH CMOpes UaeHoT 15.
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YneH 15

CyLOT HaBen Aeka Ha ,jaBHaTa BOHpeAHa cocTojba Koja My ce 3aKaHyBa Ha XXMBOTOT
Ha Hauwjata“ Tpeba fa n bupe AafeHO Hej3MHOTO BOOOMYAEHO 3HAuere Kako:
LMCKNyUnTeNHA CUTYauMja Uan BOHpeAHa cocTojba Koja ro moroAysa LieoKynHOTO

HaceNeHne N NPEeTCTaByBa 3aKaHa 33 OPraHN3MPaAHNOT XUBOT Ha 3aejHMLATa OA Koja
Ce coCcTou ApxasaTa“

Toj 3aknyumn peka peduHuumjata buna ncnonHeta, dbugejkn NPA 6una xuea,
TajHa M HeyCTaBHa opraHu3auuja koja ynotpebyBasa HaCcMACTBO 3a Aa MM NOCTUTHE
Hej3MHWUTE Lenn, AejCcTBYBajkv HafBOp 04 ApXKaBaTta U Nopajm Toa, 3arpo3yBajku mm
Hej3WHWUTE 0HOCKU CO coceanTe. HejanmHaTa TepopMUCcTMUKa aKTUBHOCT UCTO Taka ce
3rosieMyBasia nocTojaHo U BO ajlapMaHTHa Mepa momerfy 1956 1 1957 roauHa. Mako
Bnajata mpeTxogHo ycrneasna Aa ro KOpWUCTW pefoBHOTO 3aKOHOAABCTBO 3a fa o
3auyBa MMpOT, 610 HaraceHO feKka TePOPUCTUYKNTE UHLMAEHTU Ha 3—4 jyan 1957
FOAVHA TV 3r0NIeMW/Ie HEMOCPeAHNTE ONACHOCTMU.

MoHaTamy 6uno 3aknyueHo feka npuTBOpoT 6e3 cyaere cTporo ro bapane
notpebuTe Ha cuTyaumjata nopaju BOEHWOT, TajHUOT U TEPOPUCTUUKMOT KapakTep
Ha WPA, bakToT feka peOBHOTO NPABO U CMelunjasHUTE BOEHW CYL0BM Ce MoKaxane
Kako Hef0BO/IHW 3a Aa I NoBpaTaT MUPOT U PefOoT U TeWKOThjaTa BO COOMPakbeTo
Ha HEOMXOAHWTE [0Ka3n 3a fa Ce OCYAAT Hej3uHUTE uneHoBU, ocobeHo buaejim
Taa rnaBHO AejcTByBana Bo CeBepHa Mpcka. 3aKoHOT 6U0 UCTO Taka MOANOXKEH
Ha 3aWTUTHM rapaHuUMW 3a Aa ce Clpedyn HerosaTa 3/0ynotpeba. Tue Bk/ydyBase
nocTojaH HaA3op of Map/iameHToT, OAHOCHO Komucujata 3a MpUTBOpM Koja Tw
pa3rnesysana 6aparata 3a nywTake Ha c10604a 04 NPUTBOPEHUTE JINLA COMMACHO
3aKOHOT W reHepanHo HYAEHETO Aa ce npe3eMe 06BpCKa Aa Ce NOTYMHYBA Ha 3aKOHOT
v noce6HO Ha 3aKOHOT 3a Jles1a NPOTHB APXKaBaTa, BO 3aMeHa 3a Toa /nuaTta aa buaat
nywTeHn Ha croboga.

CypoT 3abenexan geka Hemy He My Oune no3Hatu HUkakeu GakTm kou 6w
cyrepupane feka jeporauujata buna HeKOH3UCTEHTHA CO OCTaHaTUTe 00BPCKW OA
MefyHapoAHOTO NpaBo.

YwTte noseke, Toj HaBen fJeka baparbeTo 3a U3BECTyBakbe Criopes U/ieHoT 15
BooOuyaeHo Tpeba fga 6upae mcnosnHeto 6e3 opsaratbe Mpeky NMUCMeEH AOMNUC AO
leHepasHWMOT cekpeTap Ha COBETOT Ha EBpOMa, CO NPUAOXKEHU KOMUM 0 MPaBHUTE
TEKCTOBW Criopef Kou 6ue Npe3emMeHn UTHUTE U BOHPEAHWUTE MEPKM, BKAYUYBajKM
1 06paznoxeHne Ha HWBHATA HaMeHa U Liea. BUao NoTBpAeHO Aeka AejcTBMjaTa Ha
Bnanata 6uie AOBOMHU: JOMUCOT UCMPaTEH Ha 20 jy/an 1957 TOAMHA, CO MPUNOXKEHM
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Konuwu of 3akoHOT, MporaacoT Ha BOHpeAHaTa cocTojba of 5 jyaun u 0b6jacHyBareTo
Aeka mepkuTe 6uae npeseMeHu 3a Aa Ce 3aWTUTK jaBHWOT MuUp 1 pea. Ce cmeTano
[eKa NepuosoT Ha 13BeCTyBakbe O/ ABAHAECET AeHa 0TKaKO MepKMTe Ha Aeporauuja
BAerne Bo cuaa 6un foBosHO 6p3. BMA0 NofBiedeHo Aeka COMAcHO YAeHOT 15 He ce
KOHKpeTM3Mpa feKa p>aBaTa Mopa Aa ro CMoAen CO jaBHOCTa M3BeCTyBarbeTo 3a
AeporauujaTta ynaTeHo o0 leHepanHUoT cekpeTap.
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He3akoHUmMuUoOmM npumsop Ha HoBUHap He 6un cmpo2o 6apaH 00 jasHama BoOHpedHa
cocmojba sBocnocmaseHa noc/ie B0OeHUOM yodp U 2U NOBPedusa YaeHosume 5, 6 U 10,
npu wmo Cydom Hapedus nywmakke Ha ¢10600a Ha ¥aaumeaom no UAeHom 46

NPECYAA BO NMPEAMETOT LUAXWUH A/INA) npotus
TYPLIMJA [SAHIN ALPAY v. TURKEY]

(Kanba 6p.16538/17)
1 MapT 2018

1. TnaBHu ¢pakTH

Ha 20 jynun 2016 roavHa, Bnagata nporanacuaa BoHpesHa coctojba nocne obmaot3a
BOEH yAap, Koj A0BeA 0 NpeKy 300 CMPTHYM Cydaun. Toj 00BUHUA TYPCKU APXKaBjaHWH
Koj npectojysan 8o CoeAnHeTMTe ApXKasa M Koj 61 cmeTaH 3a Bogay Ha FETO/PDY
(,,fyneHmcmuKa TEPOpUCTUUKA Opravm3auuja/ MapanenHa ApxaBHa CTpyKTypa“)
Aeka ro npeAsuaen obuaoT 3a yaap (nyy) U crefHUOT AeH ro u3secTun COBETOT Ha
EBpona 3a AeporaymjaTa no 4neHoT 15 o4 KoHBeHUmMjaTa.

Xanutenot 6UA TypCKn Ap>KaBjaHWH U HOBMHAP KOj paboTes 3a JHEBHMOT BECHUK
»3aMaH“ koj bun 3ateopeH nocsie JlermcnatusHata ypenba 6p.688 poHeceHa Ha
27 jynn 2016 TOAWHA BO BPCKa CO MpOrnaceHaTa BOHpeAHa coctojba. Toj UCTo Taka
npeaasasn Typcka NoAUTUYKA UCTOPWja M KOMMNApaTUBHA NOAUTMKA HA YHUBEP3UTETOT
BO McTaHbyn. Bo rogmHuTe KOm foBese Ao 061A0T 3a yaap, Xanutenot 61 no3HaT no
HEroBUTe KPUTUUKM [1IeANILITA KOH NMONMTUKWTE Ha akTyenHaTa Baaja.

Ha 27 jyau 2016 roanHa 10j 6un yanceH BO HErOBMOT JOM ¥ OABEAEH BO MOJMLNCKM
NpUTBOP MOPaju COMHeHWe feka 6w UneH Ha TepopucTMYKaTa OpraHu3auuja
FETO/PDY. Toj 61 CTaBeH BO MPUTBOP HAa OCHOBA HA TOA [€Ka HErOBUTE HAMUCK ja
npomoswupase FETO/PDY, a HerosuTe 6aparba 3a nywTarse Ha croboga bue onbueHn.
Bo centemBpu 2016 rofuHa T0j NoAHeN UHAMBWAYANHA Xanba [0 YCTaBHUOT CyA.

Bo anpwna 2017 roAuHa jaBHUOT 0OBUHMUTEN NMOKPEHaN KPpUBMUYHO 0OBUHEHME BO
0[HOC Ha HEKO/IKY MOefUHLM OCOMHMUEHN Aeka bune fen of MeanyMcKoTo KpUao
Ha FETO/PDY, BK/IyuyBajKu O 1 XANUTEOT, KOHKPETHO OOBMHYBajku rm crnopeq
KpBMUYHMOT 3aKOHMK Ha Typumja 3a 06ma fa ce cobopm yCTaBHMOT NOpefoK, TYPCKOTO
fonemo HaumoHanHo CobpaHue v Bnagata co cuna U HaCUACTBO W ieKa U3BpIMAe
AeNa BO KOPUCT Ha TEPOPUCTHUUKA OpraHm3auuja 6e3 aa buaaT Hej3anHM U eHOBMW.
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Ha 11 jaHyapw 2018 rofiMHa YCTaBHMOT cya 61U Ha MUCaere ieka MMano nospeaa
Ha nNpaBoTo Ha cobosa n 6e30eAHOCT M Ha NPaBOTO Ha c1060/1a Ha U3pa3yBatbe U Ha
neyatot. MefyToa, npeocTteneHunot (Assize) cys Bo MctaHbyn ro ogbun 6apareto Ha
XanWUTeNoT 3a NylwTare Ha croboza.

Bo BpemeTo Ha OBaa Mnpecyaa, xanutenot 6un cé ywTe BO NPUTBOP, AOAEKa
KpWMBWUYHMTE MOCTaNKu NPOTUB Hero bue BO Tek.

2.0anyKa Ha CyaoT

XKanuTenoT ce xanen CNopej YNeHOT 5 CTaB 1 1 UJEHOT 5 CTaB 3 jeKa HerosmoT
VHWUMWjaneH NPUTBOP WU HEFOBOTO MPOAO/IXKYBatbe Guie apbuTpapHu o ores Aeka
HEeMano J0Ka3u Bp3 kou bu ce 3aCHOBAN0 COMHEHMETO [ieKa TOj U3BPLUIMA KPUBUUHO
Aesno. Toj noHaTamy ce Xa/en Jeka YCTaBHUOT CyA NPONyLWTUA a ro ce NpuapxyBsa
KoH 6apatbeTo 3a ,,6p31Ha“ 1 Aeka Toj HemMa NpUCTan A0 Ae/I0TBOPEH ek, MO UJEeHOT
5 CTaB 4, OAHOCHO YIEHOT 5 CTaB 5. TOj MCTO TaKa Ce Xane/ Mo YAeHOT 10, 0HOCHO Mo
UNeHOT 18 Ha NpeKpLLyBakbe Ha HErOBOTO NPaBO Ha c/1060/4a Ha U3pa3yBatbe U HaBes
Aeka 6UA MpUTBOPEH 3apaAn M3pasyBatbe Ha KPUTUUKM MWUC/IEHA 33 BAAfUHUTE
opraHu.

YseH 5 CcTaB 1

Cy[OT NOBTOPW/ Aeka npaBaTa 3arapaHTUpaHW CO UY/EHOT 5 Ce 04 MpMMapHa
BaXKHOCT 3a €1HO EeMOKPATCKO OMWTECTBO W Aeka eAHo auue 6u moxeno ga buge
NPUTBOPEHO NO YAEHOT 5 CTaB 1(B) CaMO BO KOHTEKCT Ha KPMBMUHA NOCTanka Co Len
aa buge n3BeaeHo npea Haj/sexXeH NpaBeH opraH nojg ,pa3yMHO“ COMHeHMe feka
CTOpW/IIO KpUBMUHO fesno. OBOj Npar MpPeTnocTaByBa MocToere Ha MHdopmayum
Kou 61 ro 3agoBoanae 06jekTUBHMOT Hab/byayBau fieKa 3acerHaToTo amue Moxebu
M3BPLIMIO KPUBMUUYHO €10, NaKko TOa Ke 3aBWUCY Of CUTE OKOJIHOCTU Ha C/1yYajoT. Brsio
noBTOpeHo fieka CyAoT BOOGMYAEHO HE ja 3aMeHYBa HeroBaTa ConcTBeHa NpoLeHa Ha
dakTTe CO OHaa Ha AOMalIHMTE CYA0BW.

Bo HeroBata npecyaa oA 11 jaHyapu 2018 rofMHa YCTaBHWOT Cyf YTBPAUA [Aeka
Xanutenot 6un CTaBeH W [pXEeH BO MPUTBOP CO WTO 6MA MpekpleH YNeHOT 19
cTaB 3 of KoHBeHUMjaTa, CMeTajku [eKa BAACcTUTE He MOXesae Aa AEeMOHCTpUpaat
kakea 6mn0 dakTUUKa OCHOBA Koja b1 MOXena Aa ykaxe feka Toj [ejcTByBan BO
COrNacHOCT co uenmte Ha FETO/PDY. Bp3 OCHOBa Ha [OKa3WTe MpEe3eHTUpaHn of
CTpaHa Ha 06BMHWTENCTBOTO, YCTaBHMOT CyA CMeTa ieKa HeMao jacHW MHAUKALUK
AeKa XannNTenoT M U3BPLNUA KPUBMYHUTE Aena co kou 6un obBuHeT. Bo nories Ha
NPUMEHATA Ha U/JEHOT 15 04 TYPCKMOT YcTaB (Koj NpeABuAYBaa CyCneH3nja, OAHOCHO
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3anuparbe Ha 0CTBapyBareTO Ha dyHAAMEHTANHUTE NpaBa U cnoboam BO CAyyaj Ha
BOHpeaHa cocToj6a), Toj 3ak/yun/ Aeka NpaBoTo Ha cioboaa n 6esbegHoct 61 6uno
6e33HauajHo pokonky 6uno npudateHo aeka nyfeto mMoxar Aa 6uaaT cTaBaHu BO
npuTBop 6e3 kakew 6WU0 CUAHM LOKA3W AeKa TUe U3BPLIK/Ie KpUBMUHO Aeno. Cnopes
IeAVNTETO Ha YCTaBHWUOT CyA, NLWYBakbeTo 04 c1ob0oja Ha XanuTenoT Nnopaan Toa
6110 HenponopumnoHaaHo Ha ctporute notpedu Ha cutyaumjata. CyAoT ja MoTBpAUA
0Baa KOHCTaTauMja, OrpaHUUyBajKu ja HEroBaTa HaA30pHA KOHTPOA HAa O4NyUYyBatbe
BO OAHOC Ha TOA [ja/11 HALMOHA/IHUTE BAACTU NPYXK/e A0BOAHO obecluTeTyBatbe 3a
nospezara.

Mako YCTaBHMOT Cys KOHCTaTMpan nospefa Ha KoHBeHUMjaTa, 13-0T W 14-0T
npeocTeneH (Assize) cya Ha Uctanbyn oabune XxannTtenoT Aa ro nywrat Ha croboaa,
Haofajku Aeka npecysata He 6waa BO COMMACHOCT CO 3aKOHOT W MpeTcTaByBasa
y3ypnauuja Ha Mokta. CysoT He ro npudatua apryMeHToT Ha 13-0T npBocTeneH
(Assize) cyn aeka YCTaBHWOT CyA HEMan HAA/IEXHOCT Aa M OLEHyBa [OKa3nUTe BO
cyAckmTe cnuck. [la ce HanpaBu nouHaky Ou 3Haueno Aa ce TBPAM feKa YCTaBHWOT
cyn Tpebano fa ro pasraenyBsa xanbeHMOT HaBOA Ha XanuTenoT 6e3 fa ja pasrneaysa
COAPXXMHATA Ha AOKA3UTe M3rOTBEHW MPOTUB HEro. YwTe noseke, BOAEjKM CMeTKa 33
obBp3yBaukaTa NpupoAa Ha OANyKUTe Ha YCTaBHMOT CyA BO COMMACHOCT CO YCTaBoT,
CyLOT HaWo/a Aeka HemMano MpuuYMHa fa ce COMHEBA Aeka MpecyanTe BO KOW
YCTaBHWOT CyA yTBpAMA nospesa bu 6une ehekTMBHO CrpoBeaeHN.

Cynot noHatamy 3abenexan Aeka, npej npecyfara Ha YCTaBHWOT cyA, BnazjaTta
ekcnanyutHo nobapana oa CynoT fa ja oTdpam xanbata Ha XaauTeaoT NMopaau
nponycT Aa Ce ucupnaT AOMALHWTE AEeKOBM BP3 OCHOBA HA TOA WTO HeroaTa
MHAMBMAYaNHA xanba npep YcTtaBHWMOT cya 6una ceé ywTe Bo Tek. OBa e NOTKpeneHo
CO rneAuwwTeTO Ha Bnagata geka vHAMBMAYanHaTa xanba npea YcrtaBHMOT cya 6uno
epeKkTMBEH NpaBeH JeK 3a LueauTe Ha YaeHoT 5 of KoHeeHuumjata. CyaoT CMmeTan
Aeka Toa Tpebano fa buae ToNKyBaHO eMHCTBEHO Taka WTO Ke 3Hauu Aeka, cnopes
TYPCKOTO NPaBo, AOKO/KY YCTaBHUOT Cyf OANYYMA AeKa NMPUTBOPOT HA XKAAUTENOT
NpeTcTaByBas Kpliewe Ha YCTaBOT, OArOBOPOT OA COOABETHWTE Cy[OBM KOM
0A/lydyBae 3a NPUTBOPOT MOPa/ HYXXHO Aa NOB/EKYBA HEFOBO MyLTake Ha croboaa,
OCBEH aKo He bune n3HeceHW HOBU OCHOBM U [IOKA3W KOW ro OMpaB/yBasie HeroBuoT
KOHTWHYUpaH npuTeop. Mopaawn T0a, 0AbKBarbeTO Of 13-0T nNpeocTeneH (Assize) cya
Ha GapareTo 3a nywTake Ha ¢10604a OTCTaNWAO 0Of NPUCTaNOT MOCOYEH Of CTPaHa
Ha Bnapata npep Cygor.

Cy,ClOT 3abenexan AeKa NpuynHmnTe AaaeHn oA CTpaHa Ha 13-0T NpBOCTeneH

(Assize) cyn npv oabuBarbeTo Ha aparbeTo 3a NylTakbe Ha XanUTenoT Ha cnoboaa,
WTO yCNeanno nocae ,KoHeuHata“ 1 ,,00Bp3yBauka“ npecysia JOHeCceHa oA CTpaHa Ha
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BPXOBHWOT YCTaBHO-CYACKU OpraH He 61 MOXeno Aa ce CMeTa fjeka r 3afloBolyBaat
6aparbaTa Ha U/neHOT 5 cTaB 1 04 KoHBeHUwMjaTa. Of npUUMHA WTO ToA APYr CyA Aa
[0Befle BO Mpallake OBAACTyBatbaTa [OAENEHN HA €AeH YCTaBEH CYA Aa [OHeCyBa
KOHeUHU 1 06Bp3yBauku Npecyan no UHAMBMAYaNHUTe Xanbu ce CnpoTWBCTaBYBa
Ha HeroBmTe GyHAAMEHTaIHM Hauena Ha BaZieerbe Ha NPaBOTO M NPaBHA CUTYPHOCT.
CynoT MOBTOPWA AeKa OBME Hauena Ce KaMeH-TEMEeAHWUUM Ha rapaHuuuTe npoTue
apbutpapHocT. Toj noHaTamy 3abenexan aeka CyfCcKUTe CMUCKU HE OTKPUBANE HOBU
OCHOBW WX [OKA3M KOW MOKaXyBajse [eKa OCHOBATa 3a MPUTBOPOT C€ U3MEHU/A
nocae npecypaTa Ha YCcTaBHMOT cyA. COOABETHO HA TOQ, KOHTUHYMPAHWUOT MPUTBOP HA
XanuTenot He b1 MoOXen Ja ce CMeTa 3a ,3aKOHUT“ 1 ,,BO COTMIACHOCT CO MocTankara
MpONMLIaHa CO 3aKOH*, KaKo WTo Toa ro 6apa KoHBeHymjaTa.

CypoT noTtoa NpemMuHan fAa ja ucnutyBa feporauymjata v npudatun Aeka
M3BECTYBAHETO TV 3340B0ANN0 dopManHWUTe Oapara YTBPAEHW BO UNEHOT 15 0f
KoHBeHumjaTa. Toj 3abenexan geka YCTaBHWOT CyZ OTKAKO M WCMWTAA Of YCTaBHa
nepcrnekTnea GpakTute Kou Bogee 4o objasa (aeknapalumja) Ha BOHpeaHaTa coctojba,
3aK/y4uN feka BOEHWOT Myd BO 0bWMA MOCTaBMA CepuO3Ha 3aKaHa 3a XXMBOTOT
M NOCTOEHETO Ha HauujaTa. Bo CBETAMHA HA HAOAWTE HA YCTaBHWOT CyA W CUOT
pacnonoXxnunB Matepujan koj My 6un goctaneH, CyaoT Ha CINUEH HAYUH CMETan fieka
BOEHMOT Myy BO 00MA OTKPU/ NMOCTOEHE Ha ,jaBHA BOHPeAHa COCToj6a“ BO pamkuTe
Ha 3HauereTo Ha KoHBEHLMjaTa.

Bo oiHOC HaTOa Aa/iv MEPKUTE MPe3eMeHN BO 0BOj C/lyUaj b1/e CTPOro M3nckyBaHm
o4 notpebuTe Ha cuTyauwmjaTa, CyaoT, MajKu T NpeABUA YNeHOT 15 1 Aeporauujata,
CMeTa/l Aeka Kako WTO yTBPAWA U YCTaBHUOT CyA MepKaTa Koja noB/ieKyBana npuTBop
WTO He 6un ,3aKOHUT* M WTO He 6WUA CNpOBEAEH ,.BO COMMACHOCT CO MOCTanKa
MponuIIaHa CO 3aKOH“MOPaAM HEMaHETO Pa3yMHO COMHeHMe He 61U MoXesno aa ce
Kaxe aeka 6una ctporo bapaHa of cuTyaumjata.

Mopaau Toa, CyAoT CMeTan eka 1Ma/lo MoBpeda Ha YNeHoT 5 cTaB 1. Toj ywTe noseke
Harnacu aeka KOHTUHYMPaHWOT MPUTBOP Ha XAAUTENOT, AypU W Mo npecyaaTa Ha
YCTaBHMOT Cyf, KaKo pe3y/TaT Ha OA/lyKWUTe JOHECEHMW Off CTPaHa Ha 13-0T NpBoCTeneH
(Assize) cysi, NOKpeHan cepro3HM COMHEXM BO OAHOC Ha [1e/I0TBOPHOCTA HA NPaBHUOT
NeK- UHAMBMAYaNHA Xanba Ao YCTaBHMOT CyA BO C/lydauTe KOU Ce OAHeCyBaje Ha
nputBOpOT. Cenak, Kako WTo cToene paboTute, CyAoT He OTCTanmuA Of Heroeata
npeTxofHa KOHCTaTalWja fAeka MpaBoOTO Aa ce MofHece WMHAWMBMAYyanaHa *anba Ao
YCTaBHMOT Cy/ NpeTCcTaByBano edekTUBEH NPaBEeH Jiek BO NOIeA Ha xanbeHnTe HaBoaM
04 MuaTa nLeHn o4 HUBHATA c1060/4a MO YAeHOT 19 o4 YCTaeoT. M nokpaj Toa, T0j ro
pe3epBupas NpaBoToO Aa Ce UCMWTYBA [1eN0TBOPHOCTA HA CUCTEMOT Ha UHAMBUAYANHM
»anbu [0 YCTaBHUOT Cyf BO BPCKa €O xanbute no uneHot 5 og KoHBeHuwMjaTa, 0cobeHo
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BO MOT/Ief, Ha KakoB OMN0 HaTaMOLWHWOT, MOAOLHEXeEH Pa3Boj Ha CyACcKaTa npakca Ha
NpBOCTENEHUTE Cy0BW, MOKOHKPETHO assize CyOBMUTE, BO MOMeA HA aBTOPUTETOT Ha
npecyauTe Ha YCTaBHWOT cya. Bo Toj nornes, 6u 6uno 3afaua Ha Bragata aa gokaxe
Aeka 0BOj ek 611 epeKTUBEH, Kako TEOPETCKM Taka W NMPaKTUUHO.

Bo nornea Ha ropeHaseaeHoTo, CyaoT CMeTan feka He OMA0 HEOMXOAHO OBOj
anbeH HaBOA Aia Ce MCMWUTYBA MO YIEHOT 5 CTaB 3.

YneH 5 cras 4

B110 NOBTOPEHO Aeka NparoT, 0fHOCHO CTaHAapAOT WTo ce bapan 3a,b6p3a“cyacka
OANYyKa MOpa fia ce yTBPAM BO CBET/IMHA Ha OKOJIHOCTUTE, BKYUYBAjKU TY: CIOXKEHOCTa
Ha MoCTankuTe, OAHECYBaHETO Ha [JOMAaLIHUTE BAACTM/OpPraHi M Ha XaAUTeNoT K
TOA KOj HEeroB uHTepec OUA 3acerHar. YwTe noseKe, KOra OPUrMHANHOTO pellieHune
(Hapenba) 3a NpUTBOP MM NOC/E0BATENHUTE PEllieHIja 33 NPUTBOP O1/Ie JOHECEHN
04 CYA KOj rapaHTupan due process 1 kora AOMalHUOT 3aKOH NpefBUAYBaa CUCTEM
Ha Xanbu, CyaoT 61N NOArOTBEH fa ToAepupa NOAOATY NEPUOAN Ha MPEUCTUTYBAHE.

Cyf0T CMeTan AeKa TPaereTo Of 16 Meceun W TpW [eHa npen YCTaBHWOT cyf
BoobuUaeHo He 61 610 onuwaHo Kako ,6p30“ Cenak, 0BOj cayuaj bun caoxeH, co
TOa WTO 6MA efleH Of MPBUTE KOM NOKPEHYBa/Ie HOBM M KOMMMLMPAHU Npallatba BO
noraen Ha npaeata Ha cnoboga n 6e3begHOCT BO BOHpeAHa cocTojba. YiiTe noseke,
YCTaBHUOT CyA MMan UCKAYUYUTENHO Texok 6poj Ha MpeaMeT BO peneBaHTHOTO
Bpeme. Mopaan Toa, CyA0T CMeTan Aeka HeMaso MOBPefa Ha UNeHOT 5 CTaB 4.

Toj cenak MOBTOPWA feka YCTaBHWOT CyA Heman carte blanche kora nocranysan
No CMUYHM XxanbeHn Hasoau 1 CyAoT ja 3aApXan HeropaTa HaA30pHa HaANEXHOCT.

YneH 5CTaB 5

CyAOT eHOIaCcHO ro MpOrAacua 0Boj XanbeH HABOA 3a HeJONylWTeH, HAaofajku
AeKka T0j 6Un ouMrNefHO HEOCHOBAH BO Mepa BO Koja TOj Ce OAHEeCYBan Ha YleHoT
5 cTaB 1 o4 KoHBeHUMjaTa M MaTepujanHo MHkoMnatubuaeH (ratione materiae) Bo
AEN0T BO KOj C€ OAAHECYBA/l HA UIEHOT 5 CTaB 4.

YneH 10
Cypot yTBpAWA, BO CBET/IMHA HA NpecyAaTa Ha YCTaBHWOT Cyf, AeKa NpUTBOPOT

Ha >Xa/WTeN0T MpeTcTaByBas ,BMElIYBakbe BO HErOBOTO MpaBo Ha cnoboga Ha
n3pasyBatbe.
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MpWTBOPOT MMan HeCOMHeHa MpaBHAa OCHOBA BO pe/aeBaHTHMTE oapeabu Ha
KpMBMUYHMOT 3aKOHWMK M Ha 3aKOHOT 33 KpMBMYHATA MOCTanka W ToOj ja caepen
NeruTMHaTA Lies 3a CnpedyBakbe Ha Hepeau U KpuMuHan. Mefytoa, CyaoT He MoXen
A3 BUAW NPUYMHU 33 a Cé MOCTUTHE MOMHAKOB 3aK/TY4OK Of OHOj Ha YCTaBHUOT CYA,
KOj YTBPAWA A€KA WHLUMWjaAHWOT M KOHTWHYWPAHWOT MPUTBOP Ha >Ka/NUTENOT, KOW
cnepene Noc/ie 13pasyBakero Ha HeroBUTe MUC/Aera, MPeTCTaByBaie CypoBa Mepka
Koja He 64 MOXena fa ce CMeTa 32 HEeONXOAHO M MPOMOPLMOHAAHO BMELYBaHE BO
€AiHO AeMOKPATCKO OMLWTECTBO 3a LeANTE HA UNEHOBUTE 26 1 28 0 YCTaBoT. Haofajku
[eKa 3acerHaTuTe CyAunm He nokaxane fieka AuLLYBareTo Ha XaauTen0T 04 Herosata
cnobopaa ofeno Bo Npecper Ha OApeAeHa HeOAN0XHa coLujanHa notpeda, YCTaBHMOT
CyA CMETan fieka B0 Mepa BO KOja HeroBMOoT NpmTeop He 6ua 6asupaH Ha Kakau 6uno
KOHKPETHMW JOKa3W NOPa3/INYHU Off HEFrOBMTE HANWUCK, TOj MOXEN Aa Ma 0ABPaKayKm
(chilling) edekT Ha cnoboaaTa Ha M3pasyBatbe U HA NeyaToT.

Cypot 3abenexan geka odUAOT 33 yAap W Apyrute TEPOPUCTMYKM aKTW jacHO
MpeTcTaByBasie CEPMO3HA M 3HAYajHa 3aKaHa 3a AeMoKpaTujaTa Bo Typumja. MefyToa,
TOj CMeTan AeKa €fHa Of NPUHLMMUIEHWUTE KAapaKTEpPUCTUKU HA AeMOKpaTujaTta
€ MOXHOCTa 33 pa3pellyBarbe Ha npobnemuTe npeky jaBHa Aebata. Mopaam T0a,
NOCTOEHETO Ha ,jaBHAa BOHpeAHa cocTojba“ He Tpeba Aa CAyXM Kako W3roBop
32 OrpaHuyyBare Ha oBaa cn1060/a, Koja € BO caMaTta CpX Ha e4HO AeMOKPATCKO
onwtectBo. Ce CMETaNo feka Aypu W BO BOHPeAHa cocTojba Apxasute Mopa
A3 OCUTypaaT 3aWTWTa Ha [AEMOKPaTCKMOT MOpeAok, 3alWTuTyBajKu v HerosuTe
BPEAHOCTM Ha MAypanun3am, TONEpaHLMja U WUPUHA HA NOreanTe. Bo 0BOj KOHTEKCT,
CypoT CMeTan AeKa KpUTMKaTa Ha BAaauTe 1 06jaByBareTo Ha MHPOPMALIMM KOW OA
CTpaHa Ha BOJAuuUTe Ha 3emjaTa OMN0 CMETaHO AeKa IV 3arpo3yBaaT HaUWOHAAHUTE
MHTepecn He Tpeba fa NpuUBAeKYBaaT KPUBUYHYM 00BMHEHWM]a 33 0COOEHO CEpPUO3HM
KPUBWMUYHWM Aena Kako WTO Ce NpUMAAHOCT WAW MOMarakbe Ha TepopucTMuKa
opraHv3saumja, obuj 3a ypusake Ha BAAAATa WM HA YCTaBHWOT MOPEAOK WM
WmMpetbe (AMceMMUHaLIMja) Ha TEPOPUCTUYKA NponaraHAa. YwTe noseke, Aypu v kora
bune nokpeHaty Taka Telkn 06BMHeHWja, NpUTBOPOT Tpeba fAa buze KOpUCTeH camo
KaKo WCKNYYWUTENHA MepKa Ha MOCAeAHa HYXAA KOra Ce MOKaXKasno Aeka cuTe Apyru
MepKM He MOoXene LileI0CHO Aa o rapaHTWpaaT MpaBWHOTO BOAEHE Ha NOCTankuTe.
flokonky T0a 6110 CNyyaj, TONKYBAHETO HA HALMOHANHUTE Cy[0BM HE MOXEe/0 Aa ce
cmeTa 3a npudataveo.

Bo noren Ha AeporauujaTa of CTpaHa Ha Typuuja, BO OTCYCTBO Ha Kakeu 6uno
CWUHW TIPWUYMHK A3 Ce OTCTanu Of HeroBaTa MPOLEHKa BO OAHOC Ha NMpUMeHaTa
Ha u/JIeHOT 15 BO BPCKa CO YJEHOT 5 cTaB 1 04 KoHBeHuujaTa, CyAoT YTBPAWA Aeka
HeroBmTe 3aK/y4olm Oune NCTo Taka Ba/IMAHM BO KOHTEKCT HA MCMIUTYBAHETO CNopes
U/IEHOT 10.
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YneH 18

VIMajku TV NpefBUA CUTE 3aKAyyouu A0 KOW TOj AOWOA MO YNEHOT 5 CTaB 1 U
uneHoT 10 o4 KoHeeHuujaTa, CyfoT He CMeTan 3a HeONX0AHO 0BOj XanbeH HaBoAa Aa
ce pasrneayBa NnocebHoO M U3[BOEHO.

YaeH 46

Cyn0T YTBPAWA ieKa MPOJ0/IKYBaHETO Ha MPUTBOPOT Ha XaUTeN0T 61 NOBAEK/0
MPONOHIMpatbe Ha MOBpeAaTa Ha YIeHOT 5 CTaB 1 M NpekplyBatbe Ha 06BPCKNTE Ha
Ap>KaBuTe Aa ce NpUAPXyBaaT KOH npecyAaTa Ha CyAOT BO COMACHOCT CO YNEHOT 46
o4 KoHBeHlmjaTa. COOABETHO Ha Toa, CyAoT CMeTan feka Ha Bnagata n npunafana
obBpckaTa 1a OBO3MOXM 3anuparee Ha MPUTBOPOT Ha XKaJWUTENOT BO HajKyC MOXeH
AATYM.

YneH 41

CypoT cmeTan Aeka Typuuja Tpebana Aa My NaaTtv Ha XaauTenoT 21,500 eBpa BO
noraes Ha HemaTepujaHaTa WwreTa.
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[. TTO3UTMBHM 0OBPCKM 3a 3aLUTMTA HA XXMBOTOT U 3[paBjeTo,
LUTO Ce OfHEeCYBaaT v Ha 00jekTuTe 3a AnWyBare 04 cnobosa
Mo3umusHu 068pcku Ha Opxasama da 20 2apaHMupa NPAasomo Ha
JXugom u concmseHoCm B0 BpCKa CO €Ko/10WKU Kamacmpod)u

NPECYAA BO NMPEAMETOT BYAIAJEBA U IPYTU npoTus
PYCWJA [BUDAYEVA AND OTHERS v. RUSSIA]

(anbw 6p.15339/02, 21166/02, 20058/02, 11673/02 1 15343/02)
20 MapT 2008

1. TnaBHu $pakTH

Wecte xanutenn Gune pycku Ap>aBjaHU pofeHU nomerfy 1953 1 1961 roguHa.
Tue xuBeesie BO rpafoT TMpHAy3, CMeCTeH BO MaHMHCcKaTa obaact Bo Peny6auvka
KabapaunHo-baskapuja (Pycuja). YwTe o4 1937 roanHa Bo obaacta buse 3abenexarm
KAn3nwTa, ocobeHo Bo seTo.

Ha 18 jyan 2000 roguHa rpagot TypHay3 ro norogna OApPOH HA Kan M KpLl Koj
noTonuA iea 0 NoApayjeTo 3a AoMyBatbe. Cropes XanuTennmte HeEMano NPeTXofHO
npeAynpeayBatrbe 1 CUTe Te eANHCTBEHO ycneane Aa usberaar. EAeH oA Xanutenute,
®atma ATMyp3ajeBa 1 HejauHaTa kepka 6uae 3arnaBeHun BO KanTa W KpwTa Aojeka
ce obupaysane aa nsberaat u bune nospeseHn. Tue NpeTpnese NoTewWwKn U3ropeHnLy.
LLITOM 3aMOYHAN0 IN3ratbeTOo Ha 3eMjULITETO, OUA NOANTHAT aNapM NPeKy 3ByYHULNTE,
HO >KanuTenuTe TBpAe/e AeKa HeEMaso CUAW 3a CMacyBarbe WAKN Kakau 6Uno apyru
eiMHULM 33 UTHO CNACyBakbe Ha MECTOTO Ha KaTacTpodarta.

YTPOTO Ha 19 jynn 2000 rOAWHA HUBOTO HA KaTa CNaZHa/I0 U CO Or/1ef ieKa HEMAOo
6apuepu, nonunymja v opuLepmn 3a UTHa NOMOLL 3a Aa TW 3anpat, HEKOU XUTenu, mefy
KOW 1 xanuTenkata Kxaammart byaajeBa u Hej3MHOTO CeMejCTBO Ce BPATUAE BO HUBHUTE
AoMoBu. Tve He 6une cBecHU 3a kakBa 6o Hapeabu 3a eBakyauuja. MogoLHa NCTMOT
[€H, BTOPO, MHOTY CU/IEHO KAM3WLITE NOroAna0 rpagoT. focnofa bygajeea u Hej3UHMOT
HajcTap CuH ycneane aa wniberaat. HejaMHWMOT Hajmaag cMH OuA cnaceH, HO npeTpnen
cepvo3Hu LepebpanHn 1 CNHANHKU NOBpean. Hej3uHMoT conpyr, Baagumup byaajes,
KOj CTOen no3agu 3a Aa UM NoMorHe Ha HerosuTe 6aba u gego no conpyrata 6un
YCMPTEH KOra ce Cpywua cTaHbeHnoT 610K BO KOj XXMBEEe TOj M HEFOBOTO CEMEjCTBO.

fpagoT 6Wn nocse Toa NOrofleH 0ff HeNMpeKnMHaTa HU3a Ha KAU3MWTa BO Nepuoj
KOj Tpaen cé o 25 jyan 2000 rogmHa. Ocym nyfe bune odmumjanHo NprjaBeHnN Kako
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MPTBW, MAKO XaJUTENNTE HABEAYBA/IE €K YluTe 19 yfe ncuesHane. CUTe XaauTeau
TBpAENe A€eKa HUBHUTE AOMOBW U COMCTBEHOCT 6une YHUWITEHN U O€Ka HUBHWUTE
YC/I0BY 32 XKWBEEHE U HUBHOTO 3/ipaBje Ce BAOWMWAE 0/ KaTacTpodarTa.

Cnopeg Bnajata, UCK/yunTeIHaTa CMAa Ha KAM3MLITAT He MOXKeNa fja ce NpeaBUAM
waun aa 6uge 3anpexa. Mocie NpeMoT O6paH Ha Kan Ha 18 jyn 2000 TOAMHA BAaCTUTE
Hapeaw/e UTHa eBakyauuja Ha TupHay3. [MoanumjaTa 1 N0KaIHUTE BAACTH Ce jaByBase
BO JOMOBUTE Ha NyfeTo W NONMNLMCKUTE BO3W/1A ONPEMEHM CO 3BYUHMLIW BO3e/Ie OKOJTY
rpafioT, MOBMKYBAjKM M1 XUTeUTe Aa Ce eBaKyupaat. OHWeE XWUTEeNN KOM Ce BpaTu/e BO
HUBHMTE AOMOBMW TOA o CTOpW/e MpekplyBajkn ja HapeabaTta 3a eBakyaluja. bune
npe3emMeHu CUTe HEOMXOAHM MEPKU 3a Aia Ce CracaT OlTETEHUTE, XXMUTEUTE NMOBTOPHO
[la Ce HacenaT BO HWBHWTE JOMOBW 1 Aa Ce JOHEeCaT UTHW, BOHPeAHU HabaBku.

Ha 3 aBryct 2000 roanHa O6BuHMTENCTBOTO Ha 0baacTa Enbpyc ognyunno aa He
NOKpeHe KpMBMUYHA MCTpara 3a katactpodaTta HUTY 3a CMpPTTa Ha r. byaajes, koja ce
CMETana 3a C/iyyajHa.

Mocne oanykaTa Ha Bnajata Ha Penybauka KabapauHo-bankapwuja oa 12 aBryct
2000 TOAMHA, Ha cuTe XanuTeanm um 6ua opobpeH becnnateH 3ameHCKW CTaH U
BOHpeAHa mcnaata Bo Gopma Ha naywan (13,200 pyb/bu, Kou BO Toa Bpeme buse
eKBMBA/IEHTHU Ha 530 eBpa).

XKanutenute nocse 1oa NOKpeHasne rpafaHCKa MOCTankKa 3a HagOMeCT Ha WTETa.
HuBHUTE 6apa|-ba bune O,Cl6VI€HV| BP3 OCHOBA Ha TOA WTO BNACTUTE T Npe3eEMa/ie CUTE
pa3yMHU MEPKU 3a Aa ro y6na>KaT PU3NKOT O KAN3ULITETO.

XXanutennte uspasmae HecornacyBare Co TakBUTe 3aKayyouun. Tue rn o6BUHMAE
B/1ACTUTE 33 TPY [NIABHM HeAOCTaTOLM BO YHKLMOHMPAHETO HA CUCTEMOT 3a 3alUTnTa
MPOTMB NPUPOAHM ONACHOCTW BO TMpHay3: NpBO, TME HaBeAyBajle feKa BAaCTUTE He
ycneane fa rv OfpXyBaaT UHXeHepckuTe 06jeKkTn 3a 3alWTuTa oA Kasa, ocobeHo Aa
ro NOMpaBaT HACWMOT 3a 3aApXKyBarbe Ha KanTa WTo OMA oWwTeTeH BO 1999 rOAWHa;
BTOPO, TWe Ce Xa/e/e 3a He[OCTaTOKOT Ha jaBHO NMpeaynpeAyBarbe; U KOHEYHO, The
e xasnene jeka Hemano ncTpara 3a Aa ce npoueHu eGekTMBHOCTa Ha OAHECYBAHETO

Ha B/1aCTUTE npea 1 BO TEKOT Ha KIU3NLLTETO.

Kako mopapwka Ha BakBuTe 0OBMHYBahba, XanUTenuTe nojHene Hanucu o4
BECHWLWTE; UCKA3M Off CBEAOLM U CAYXXOEeHM JOMUCK U LOKYMEHTW KOU AOKaXyBase
[leKa BO OKpY>XHMOT bylleTHe bue pacnpeaeneHn cpeAcTa3a paboTv Ha caHalmja Kou
6vne noTpebHM Nocae KAM3MIITETO OA 1999 TOAMHA U Aieka BaacTuTe fobune 6pojHU
npesynpeayBarba 3a HernocpegHaTa onacHOCT oA MAAHWHCKUOT UHCTUTYT, ApXKaBHA
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areHUMja OproBopHa 3a C/efiere Ha BPEMEHCKWTE OMacHOCTWM BO MoOApayjata co
ro/ema HafIMoOpCKa BUCUHA. BO HeroBnTe npeaynpeayBsatba, IHCTUTYTOT Npenopadan
[eKa OWTeTeHMOT HACcuUM 3a 3alTWTa Of Kan Tpeba fa buge nonpaseH u aeka Tpeba aa
bupat BocnoctaBseHn paboTHU MecTa Ha Hab/byayBauL 3a Aa Ce 0/1eCHM eBakyalujaTa
Ha HaceNeHMeTo BO CAyuaj Ha KAMU3MLWTe.

2. Oanyka Ha CypoTt

MoTnupajku ce Ha uaeHoBMTE 2 (MPaBO Ha XMBOT), 8 (MPaBO HA NOUNTYBaAtbE HA
NPUBATHMOT U CEMEJHMOT XMBOT), 13 (MPaBo Ha epeKTUBEH /IEK) U Ha UYNEHOT 1 04
MpoTokonoT 6p. 1 (3aWTHTa Ha COMCTBEHOCTA), XKa/MTEIMTE HABEAYBa/E 1EKA KaKO
pe3ynTaT Ha MpOMyCTOT Ha PyCKWTe BAACTW Aa M y6aaxaT KOHCEKBEHLMUTE Of
KAW3UWTETO 04 18 [0 25 jy/N 2000 TOAWNHA, BAACTUTE TW CTABUAE HUBHUTE XNUBOTK
BO pU3nK 1 The 6Guie OAroBOPHU 3a CMPTTa Ha r.ByaajeB M 3a YHWIWTYBakbeTO Ha
HUBHWTE JOMOBW. TUe NCTO Taka Ce Xaje/ie Mo YJeHOT 2 1eKa BAACTATE NPONywWwTUIe
[la CNpoBeaaT Cy/[cka 1cTpara 3a Hecpekarta.

YneH 2

CyAoT HanomMeHan ieka B0 1999 roavHa Baactute sobuse 6pojHu npeaynpeayBatba
kou Tpebane Aa rv HampaBaT CBECHM 3a 3rofeMeHWUTe PU3NLM Of KAU3WLWTETO OA
ronemu pasmepu. Bo TakBM OKOHOCTW, BAACTUTE Tpebasie fa Npe3emaT CyWTUHCKM
NpakTUUHW MepKK 3a fa ja ocurypaat 6e36efHOCTa Ha JIOKA/IHOTO HAaceneHue, Kako
WTO Ce NpefynpeayBarkbeTo HA jaBHOCTA W MPABEHETO MPETXOAHM apaHXMaHW 33
WTHa, BOHPeAHA eBakyauuja.

Cenak, XanuTeauTe KOH3UCTEHTHO TBpAE/e, a Bnajata NOTBpAMAA fieka XUTenuTe
He gobune KakBo 61N0 NpeaynpeayBatbe C& A0AeKa KAM3NWTETO GaKTUUKL He 0LI0N0
[0 TpajoT Ha 18 jyanm 2000 rofuHa. YwTe noseke, 1 Mokpaj nocrojaHute 6apara o4
MAAHUHCKMOT WMHCTUTYT, He Oue BOCMOCTABEHM NPUBPEMeHN paboTHM MecTa 3a
Hab/byayBaum BO NAAHMHWTE, TaKa WTO BAACTMTE HEMA/IE CPEACTBA 3a /1 W NpoLeHaT
BPEMETO, CMNaTa W TPAEHETO Ha KAu3uMwTeTo. KoHeuHo, Bragata He obesbeanna
nHbOpPMaLMM KOU Ce OAHeCYBafe Ha ApyruTe pelieHuja Kou 6uae npeABuaeHN 3a Aa
ce rapaHTupa 6e3befHOCTa Ha NI0KA/IHOTO HACe/NeHNe, KakKo WTO Ce perynaTopHata
pamMKa, NOJINTHKMTE 33 MPOCTOPHO NIAHNPaLE UK KOHPETHUTE MepKi 3a 6e3befHOCT.
HWBHUTE MOAHECOUM MCKIYYMBO YMaTyBase HA HACMMOT 3a 33APXKYyBakbe Ha Kanta u
KOJIEKTOPOT, KOU, KaKo LWTO Beke 6110 YCTAHOBEHO, He Bue aieKBaTHO OAPXKYBAHM.

Hea/ieKBaTHOTO O/IpXKYBatbe HAa MHPPACTPYKTypaTa 3a 3alTWTa Of Kasl M MpOMyCToT
[a Ce BOCMOCTaBM CUCTEM 3a NpeaynpefyBarbe 3Hauene fAeka pyCKUTe BAACTU
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noTdp/in/ie BO HUBHATA OMKHOCT a BOCMOCTABAT 3aKOHOAABHA M af[MUHMCTPATUBHA
pamka co koja bu obesbesmne epekTMBHO OABpaKarbe 04 3aKaHaTa 3a NMPaBOTO Ha
XKMBOT, CO LUTO rO MOBPEAUIE YNEHOT 2.

Cy[OT MoToa NpemMuHan Aa ro pasrnefa CyACKMOT OArOBOP Ha KatactpodaTa. Bo
paMKuTe Ha eAHa Hejena of katactpopata oOBUHWTENCTBOTO BeKe OANYYMAO A
ce ,ocn06041“ 04 KpPUBMUYHATA UCTPara BO OKOJHOCTUTE HAa CMPTTa Ha Baagumup
Bynajes. Wctparata 6una orpaHuMuyeHa Ha HemocpeAHMTe MPUUYMHM 33 HerosaTta
CMPT W He TV UCMWTYBana NpallakaTta 3a NpUAPXKYBareTo KoH Ge3befHocTa nau
OArOBOPHOCTA Ha BnacTuTe. OwTeTHUTE NobapyBarka Ha Xanutenute dune oabreHu
0/ CTpaHa Ha pyCcKWTe Cy/J0BM 3aTOa LWITO TUE HE yCneasie ja NoKaxar BO Koja Mepa
HeOpexXHOCTa Ha ApXKaBaTa ja Npeaw3BMKana wWreTata, HAAMUHYBAjKM O OHa WTO
6nno HensbexHo kaj npupoaHa katactpoda.

Cy[oT mopajy Toa 3aKAyudns fleKa Mpailakbeto 3a Ofr0BOPHOCTA Ha Pycuja 3a
HecpekaTa BO TWpHay3 HUKOTaW HE 6110 UCTPaXKEHO UM UCMIMTAHO Of CTpaHa Ha

HUTY €A€H CYACKU MW YTNTpaBEH OpraH, CO WTO 6un noBpeaeH Ys1eHoT 2.

YneH 104 MpoTokoaoT 6p. 1

CTpaHKuTE Ce cornacuie aeka bue HejacHo BO KOja Mepa NpaBMIHOTO OAPXYBatbe
Ha 6e3beqHoCHaTa MHGPACTPYKTYpa MM COOZIBETHUTE CUCTEMM 32 NPeAYTpesyBatbe
61 Moxesne fa ja ybaaxar MCKAyuuTeNHATa CUAA HA TakBUTe KAu3uMwTa. LlTeTata
npean3BrUKaHa Of KAU3nWTaTa NOPaAmM T0a HE MOXENA HECOMHEHO Aa I Ce NpUnuile
Ha HeGpeXHOCTa Ha ApXaBara.

YwTe noseke, 06BpckaTa Ha p>aBaTa [ja ja 3alWTUTU NPUBATHATa CONCTBEHOCT 6K
MOXena Aa ce MocMaTpa Kako CpPofHa Mo 3Hayere co o6BpckaTa fja ce HajoMecTy
MOJIHaTa Na3apHa BPeAHOCT Ha YHULWTEHMOT UMOT.

Bp3TaaocHoBa, CyAoT 3aK/yuu aeka HaAoOMeCTOKOT 3a JOMOBUTE U HAAOMECTOKOT
33 NOKYKHWHATA Ha KOW XanuTesnTe uMane Npaso He 6uie ounriefiHo HecpasmepHU
Ha HWBHUTE u3rybeHn fomoBuM. Mopagn Toa, HEMAsO MOBpeda Ha YaeHOT 1 of
MpoTokosoT 6p. 1.

AQ!I'VI Y/1IEHOBMU

CynoT cornefian Aeka He 6110 HEOMXOAHO OJIBOEHO Aa Ce pa3riedyBa xanbeHnor
HaBOA MO0 Y/JIEHOT 8 1 fleKa He ce nojaByBasie NocebHM Npallakba Mo YAeHoT 13.
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YneH 41
Bonornen Ha HeMaTepwjanHaTa wreta, CyAoT i JOAENUA 30,000 eBpa Ha Kxaanmat

BynajeBa, 15,000 eBpa Ha ®aTuma ATMyp3ajeBa 11 10,000 eBpa Ha CeKOj Of 0CTaHaTuTe
Xanutenu.
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Hemaso nospeda Ha YaeHom 2 co 0271ed deka #aaumesume Yuewmo
HosopodeHo 6ebe noyuHasno 8o 60sHUYA 006p0oBO/IHO Nnpuamue
HadomMecm Ha wmema npeky cno2o0yBakke U CO Moa ce omkaxjase 00
HUBHOMO NPago da NOKpeHam 2pasaHcka (NapHUYHA) nocmanka

NMPECYAA BO NMPEAMETOT KANBE/IU U LUTZINO
npotue UTA/INJA [CALVELLI AND CIGLIO v. ITALY]

(Kanba 6p. 32967/96)
17 jaHyapu 2002

1. TnaBHU ¢pakTH

Xanutenn bune agajua UTanmjaHckn ApxasjaHu unmiito 6eburba bune pogeHn
BO MpMBATHA KAMHUKA BO KoceHua, UTanwnja, Ha 7 dpeBpyapu 1987 roguHa. BeaHall
noc/ae HeroBoTo pafarbe, HUBHOTO 6ebe 610 NPUMEHO BO OAAENOT 338 MHTEH3MBHA
Hera, buzaejkn 6onefyBano o4 cepro3eH pecnupaTopeH 1 HEBPONOWKN CUHAPOM Ha
noct-achukumja (HegoCcTUr Ha KMcaopoa) Koj 6un npeamssrkaH of noaoxobata Bo
KOja ce Haofano BO TEKOT Ha NopoAyBarbeTo. bebeTo nounHano fBa AeHa NOAOLHa.

Ha 10 despyapu 1987 roauHa >anuTenuTte MNOAHeNe KPUBMUHA TMpuUjaBa U
KaHuenapujata Ha OOBMHMTENCTBOTO BO KOCeHLA OTNOYHaNa ucTpara. Xaauteante
6une vHGopmMupaHu feka Ke OugaT nokpeHaty 06BMHeHMja MpPOTUB feKapoT
OArOBOpEH 3a MOpOAYBakeTo Ha HUBHOTO Oebe M 3aefHMUKMOT COMCTBEHUK HA
KAMHWKATa U Ha 7 jyan 1989 rofuHa Tue Ce MpUKAyYMae KOH NOoCTankaTta Kako
MapHWYHM CTPaHKW. Ha 17 aekemBpun 1993 roanHa KpuBMUYHMOT cya BO KoceHua BO
oTcycTBO (in absentia) ognyunn geka nekapoT 6UA BUHOBEH 33 HEHAMEPHO YOUCTBO
6e3 ymncna, ro ocyann Ha KazHa 3aTBOP OA efjHa roMHa U My Hapeaus [a UM naatu
Ha NAPHUYHNTE CTPAHKN TPOWOLM N HAAOMECT Ha LITETa.

KpWBMYHMOT CyA OANYYMN fAeka OOBMHETMOT 3Haen Aeka NOpOoAyBakeTo ce
CMETa/I0 33 BUCOKOPU3NUHO CO orea Aeka MajkaTa 6una gujabetnuap oa HWMBO A
M MMana MUHAT UCTOPMjaT Ha pafara jeua kou buie MoefdHaKBO TeWKWU MOPajm
roneMuHaTa Ha GeTycoT. PusnumTe KOM Ce CBOjCTBEHUM 33 MOPOAYBatbaTa BO TaKBM
OKOJIHOCTY 3Hauene feka Tpebano aa buagat npeseMeHn MepKU Ha NPeTnasinBoCcT U
AeKa AexypHuOT ekap Tpebano fa buae npucyteH. KpUBUUHKOT CyA, CENak, yTBPAN
Aeka 06BMHETMOT CO KOj Ce KOHCYATUPAN Xa/NUTeNoT 3a Bpeme Ha bpemeHocTa, He
npes3emMan Mepku Ha MpeTnasanBoCT U 6UA OTCYTEH BO TEKOT Ha MOPOAYBAHETO,
NpW WTO rNedan NauueHTKM Ha ApYro MecTto. Kora HactaHane KoMMaMKaummuTe Ha
NepCcoHasnoT 04 cecTpy My 6une noTpebHU WecT 40 CeAyM MUHYTM 33 Aa ro Ioumpa u
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0A/1aTakbeTO HAa MHTEPBEHLMjaTa 3HAUNTENHO TM HAMA/IMIO LWAHCWTE 33 MPEXMBYBatbEe
Ha 6ebeTo.

KpMBMYHMOT CyA M NMOKPaj TOa ja CyCNeHANpan Ka3HaTa U HapeAuA Aieka ocyaaTa He
Tpeba fa ce nojaByBa BO KPUBMUHOTO JOCKe Ha 00BMHETUOT. OCBEH TOa, TOj ro 046u
GaparbeTo Ha NapHUYHUTE CTPAHKW 33 NPUBPEMEHO [OAENYBatbe HA HAJOMECT Ha
wreTa. O6BMHETMNOT Ce Xajien U BO Npecyaata o4 3 jyau 1995 roanHa AnenalnoHnoT
CyA BO KaTaHLapo npecyana Aeka roHereTo Ha Aen0To 3aCTapeso U BpeMeHCKUOT
POK 32 FOHeHe Ha PeNeBaHTHOTO €10 M3MUHAA Ha 9 aBryCT 1994 roAuHa.

Bo MmefyBpeme, Xanutenute WMCTO Taka MOKPeHase WM MNapHUMYHA NOCTanka
npoTMe 06BMHETMOT. MefyToa, Ha 27 anpuAa 1995 roAnHa, fgogeka 6una cé ywre Bo
TEeK KpMBWYHATA NOCTanka npea AnesaunmoHMOT CyA BO KaTaHUApo Tue CcKaydyuae
cnorogba Co Hero M OCUrypuTenHaTa KOMMaHWja Ha KAWHUKATa Cnopej Koja
ocurypyBsarbeto Tpebasno Aa mcnaatu 95,000,000 utanujaHcku anpw (ITL)5 3a wreTaTa
npeTpneHa of xaauteaute. Mocaef0BaTesIHO, CO O AeKa CTPAHKUTE NponywTuae
[ia NPUCYCTBYBAAT HA POYMLITETO HA 16 HOEMBPU 1995 rOANHA, MPEAMETOT, OAHOCHO
Tyx6aTa ce cMeTase 33 NOB/EYEHM.

2. 0anyka Ha Cyaot

Xanutenute ce anene no UNEHOT 2 AeKa CO Ored Ha MpoAesypanHute
O/10/ITOB/IEKYBAbA HACTAMM/A 32CTAPEHOCT CO WITO CTAHa/I0 HEBO3MOXHO /13 CE FOHM
/IEKapOT 0AITOBOPEH 3a MOPOAYBAHETO HA AIETETO. TUE UCTO Taka Ce XKasene Mo YNeHOT
6 CTaB 1 /eKa [O/KMHATA Ha nocTankara 6una HepasymHa.

YneH 2

CypnoT3abenexan feka cnopefuseHoT 2 o4 Mtanuja ce 6apaso aa aoHece nponucu
KoW 1 npuHyaysane 6onHuunTe, 6UNO jaBHU WM NPUBATHU, Aa YCBOjaT COOABETHM
MepKM 33 3alTUTa Ha XMBOTUTE HAa NauyueHTUTe. VicToBpeMeHo, ce bapasno fa ce
obe3bean Aen0TBOPEH HE3aBMUCEH CYACKM CUCTEM TaKa LWTO NPMUYMHATA 32 CMPTTA Ha
nayuneHTuTe Kou Gnae 3rpudKeHn o MeULMHCKK npodecmoHanum, 6Ua0 BO jaBHUOT
WA BO NPUBATHUOT cekTop, b1 MoXxena aa buze yTBpAieHa, a OHVe KOW Ce OATOBOPHY
Aa oAroBapaart 3a Toa. Mopajm T0a, UNEHOT 2 ce CMeTasno Aeka Oua NpUMeHInB BO
0BOj C/IYYa;j.

527 |-||3M6I'IVI>KHO €KBWBANEHTHO Ha 49,000 €Bpa BO TOA BpeMe.
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BW10 HanOMEHaTo [eKa MTA/IMjaHCKUOT CUCTEM UM MPYXan Ha napHu4apute
NpaBHW NEKOBW KOM TEOPETCKM M UCMoAHyBane Oaparata Ha YneHoT 2, buaejku
TOj UM OBO3MOXYBaJ/l Ha OLITETEHUTE CTPAHW 3a[40/IKUTEIHA KPUBUUYHA MOCTaNKa
MOXHOCT 33 MOAHECYBakbe Ha rpafaHcka Ty>6a, OAHOCHO NOKPeHyBare Ha NapHULA.
Bnagata ncTo Taka NMOTBPAMAA, a XaNUTEANTE HEe Herupase, Aeka Moxeno aa ouge
nokpeHaTa AMCUMMAMHCKA NOCTanka JOKOAKY /1eKapoT Oui CMeTaH 3a OAroBOpeH
npeA rpafaHcknTe cyaosu. MefyToa, oBaa ogpeaba He moxena fa buge 3aaoBoseHa
AOKO/IKY Taa 3alTMTa MOCTOeNA CaMO TEOPETCKM: 3ropa Ha ce, Taa Tpeba ga onepupa
eQeKTNBHO BO PaMKUTE Ha 0Ape/JieH BPEMEHCKM Oncer Taka WTo CyAosuTe 61 moxene
[1a 0 KOMMETUPAAT HUBHOTO PasrieflyBakbe Ha OCHOBAHOCTA Ha CEKOj noeanHeyeH
CAyyaj.

CyaoT HanmoMEHa 1eKa FOHEHETO BO OAHOC Ha KPWUBMYHATA NOCTanka nokpeHara
NpOTUB OAHOCHMOT /leKap 3acTapeno Mopaau NpoueaypasHu HeaoCcTaTouu Kou
[0BE/IE 10 OA/10XKYBaba, 0CO6EHO BO TEKOT HA NMONMLMCKOTO UCAeAYyBatbe U CyAcKaTa
ncrpara. Ho, XanauTeauTe UCTO Taka MMase MpaBo Aa MOKPEeHaT nocranka npej
rpafaHCKWTe Cy[I0BM W TWe TOa ro Hanpasuae. ToyHo 6110 Aeka Hukoraw He 6ua
YTBP/AIEHA O/iTOBOPHOCT Ha IEKAPOT 0/ CTPaHa Ha rpafaHckm cya. Cenak, )aauteamre
ckayumne cnoroaba v 406pOBOHO CE 0TKaXase Off HUBHOTO NPaBo /a ja MoKpeHaTTaa
nocranka. OBa Tpebano Aa Aoseje 10 OAyKa NPOTHB 1EKAPOT 33 UCMJ1ATa HA OTWTeTa
1 MOXHOCT 3a 06jaByBatrbe Ha NpecyaaTa Bo neyator. [pecyaaTa Ha rpafaHCKuUOT Cya
MOXe/Na UCTO Taka Aa fi0Bede A0 AUcCUMNAMHCKA Tyxb6a npoTus nekapor. Mopaau
TOa, C€ CMETaN0 AeKa XaNUTeNUTe CU FO Hermpane camute cebecn npucranot Ao
HajaobpuTe CpeACTBa KOULITO BO NOCEOHNTE OKONHOCTY Ha NPEAMETHMOT Cyyaj 61
3a[10BO/IN/IE MO3UTUBHUTE 0OBPCKM KOW MPOM3/EryBaaT Off YJIEHOT 2: PAaCBETNYBatbe
Ha OMCEroT Ha OArOBOPHOCT Ha /IEKAPOT 3a CMPTTa Ha HUBHOTO AETE.

CynoT NOBTOPUA Aeka KOra POAHMHA Ha MoYMHaTO Auue Ke npudat HafoMecT
Ha WTeTa npeky cnoroAba 3a napHUUYHOTO NobapyBatbe 3aCHOBAHO BP3 MeAMLMHCKA
HeOPeXHOCT, Toj Haue/HO He MOXe MoBeke Aa TBPAM Aeka e XpTea. Mopaau Toa
He 6110 Hy>XHO CyAoT Aa UCMWTYBa Aaan GaKTOT WTO 3acTapyBareTo ro CNpeunno
NekapoT aa buje roHeT 3a HABOAHOTO €0 61 BO CKaj CO UneHoT 2.3atoa CyoT ce
Npou3Hen feka HeMano NoBpesa Ha YNeHoT 2.

YneH 6 CTaB 1

Cypot 3abenexan feka OfHOCHWTEe NOCTankW OUe HECOMHEHO C/IOXEHM.
MoHaTamMy, MaKko OTKAKO >XANWUTENNUTE MPBUUHO M Ce NPUKIYUMUIE KAKO MapHUUHM
CTPaHKM Ha mocTankaTta oA 7 jynu 1989 roAuHa, nocrankata BO NpB cTeneH 6uia

noroaeHa oA HEMNOCaKyBaHW OA4N10KYBakba, HEMa/10 KaKBU 61N0 3HAUMTENHN nepvoan
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Ha HEAKTUBHOCT Koja 61 MOXe a 1a UM Ce MPUMULLIE Ha BAACTUTE (OCBEH Of/1arakbeTo
Ha MpBOTO pounwTe, WTO 6UA0 NPEAU3BMKAHO Of WTPAJKOT HA aaBOKaTWTE). Toj
nopaan Toa CMeTan Aeka NepuoAoT OA WeCT FOANHKW, TPU Meceumn v feceT feHa 33
nocTankaTa npej YeTMpuTe HMBOA Ha HAANEXHOCT He OM MOXen Aa ce CMeTa 3a
HepasymeH. CIeICTBEHO Ha TOQ, HEMAN0 NOBPeAa Ha UNeHOT 6 CTaB 1.
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HesnaduHa opaaHu3ayuja nokpeHysa cayuyaj nped Cydom 8o ume Ha Maad XWB-
Nno3uUMuBeH Maxc co dywesHa NONpeYeHoCm Koj NOYUHAA 8O ncuxujampucka 60aHUYaA

NPECYAA HA TOZIEMUOT CYACKHU COBET BO NMPEAMETOT
LLEHTAP 3A NPABHU PECYPCU BO UMETO HA BAZIEHTUH
KAMMNEAHY npotuB POMAHU)JA [CENTRE FOR LEGAL RESOURCES
ON BEHALF OF VALENTIN CAMPEANU v. ROMANIA]

(Kanba 6p. 47848/08)
17 jynn 2014

1. TnaBHU $pakTH

Xanbata buna nogHeceHa Bo MMe Ha BaneHTUH KamneaHy, koj 6un pogeH BO
1985 roiuHa 1 NounHan Bo 2004 roanHa. .KamneaHy 6un HanywTeH no pafarbeto
M CMEeCTeH BO cuponuTanuwTe. Bo 1990 rogmMHa, Ha BO3pacT Of NET rOAWHWU, TOj
Oun amnjarHocTMUMpaH kako XMB-no3uTvBeH U Aeka CTpaja of noTewka AylesHa
MOMpeYEHOCT.

Bo MapT 1992 roaunHa Toj 61a npeHeceH BO LleHTapoT 3a AeLa co nonpeyeHoCT BO
Kpajoea, a 8o nogouHexHaTa ¢pasa o LieHTapoT 3a cmecTyBarbe 6p.7 Bo Kpajosa.

Bo centemBpwu 2003 roguHa OKPY>XHWMOT MaHen 33 AeTCKa 3aWwTuTa OANYyUYNA feka
r.KamneaHy noseke He Tpeba Aa buae 3rpuxyBaH o Ap>KaBaTta, Ha 0CHOBA Ha Toa Aeka
TOj AOCTUTHAA 18-TOAWLLIHA BO3PACT M ieka He 611 3anunwaH Bo kKakeo Ouio opmanHo
obpasoBaHune. Ha noyeTokoT Ha deBpyapu 2004 roAMHa, NOCAe NOCAeA0BATENHUTE
0A6MBatba 04 HM3a UHCTUTYLMM Aa TO NpuMar r.KamneaHy Toj 61 KOHEYHO NpuUMeH
BO LIeHTap 33 MeAMLMHCKA 1 COLMjanHa Hera (LI.MCH), kage 6110 KOHCTaTUpaHO Aeka
ce Haofan BO HanpedHa dasa Ha ncuxmjatpucka v usmuka gerpagauuja, 6es Kaksm
6uno aHTMpeTpodUpanHu NekapcTea u Aeka CTpafan off HeNCXpaHeToCT.

Ha 9 ¢espyapu, nmocne HeouekyBaH ucnaj kage wrto r.KamneaHy HaBOAHO
AejcTByBan arpecuBHo Toj Oun opBeseH BO Hesponcuxujatpuckata OoaHmua
MojaHa Mape (BMM) 3apaau npered u TpeTMaH. Cenak, UCTUOT AeH Toj 6un BpaTeH
BO LIEHTApoT 3a MejuLMHCKa U coumnjanHa Hera. Ha 13 despyapu, r.KamneaHy 6un
MOBTOPHO oABefeH BO BITM 3apaan TpeTMaH. Tamy NOMUHaA efjHa Hejena, Npu WTo
61N CMeCTeH BO Pa3/INUHM NCUXMjaTPUCKU OAAENEHM]a.

Ha 20 ¢eBpyapw T0j 6un BUAEH O ekmna Ha HabbyayBaum of LieHTapoT 3a npaBHu
pecypcu (LUMP) kow u3BecTuae aeka r.KamneaHy 6un 0CTaBeH Cam BO M30/1MpaHa
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He3arpeaHa coba, co kpeBeT 6€3 NoCTe/IHMHA, 0CKYAHO 00/1eUeH CaMO CO TOPHUOT e
o nmxammTe 1 6e3 nomoluTa koja My 6una notpebHa 3a aa jage v aa ja ynotpebysa
Garvata, co ormnes Aeka 6ONHWMUKMOT NepcoHan HaBogHO ofbvBan Aa My nomara
nopagu CcTpaBoT Aa He 6uze 3apaseH co XVB. MpeTctasHuymMTe Ha LMP HaBene Aeka
Te nobapasne T0j fa buje BeAHaL NpeHeceH Bo bonHMLaTa 3a UHGeKTUBHK BonecTn
Bo KpajoBa, kaje Toj b Moxen fa fobmBa cooaBeTeH TpeTMaH. Cenak, 60/ HUYKMOT
ynpasuTen oanyumn npoTme Toa baparbe, BepyBajku Aeka NauMeHToT He 6un ,uteH
C/lyyaj, TYKy coLmnjaneH cayyaj“ n eKka BO Cekoj cydaj Toj He 61 MoXen a ro U3apxu
TOa natyBakbe. ICTMOT AeH, Ha 20 GpeBpyapu 2004 roaunHa, r. KamneaHy noumHan.

HecseceH 3a cmpTTa Ha r.KamneaHy, LMP Hanuwan HEKOAKY MUCMa-ypreHuum
M UCTUTE U UCNpaTWA A0 OPOjHM NOKANHU W LEHTPAZHU OPraHuW, HarnacyBajku
ja HeroBaTa eKCTpeMHO KpuTuyHa coctojba u ¢dakToT Aeka Toj OuA npeHeceH
BO MHCTUTYyUMja KOja HE MOXeaa 3 My MPpyXu COOABETHA Hera. LIMP noHatamy
ro KpUTUKYBa/ HeajeKBaTHWOT TPeTMaH Koj Toj ro aobwun u nobapan aa bupar
Mpe3eMeHu UTHM MEPKM 33 Aa Ce agpecnpa cutyaumjata. Toj noHataMy HaBen Aeka
npuemoT Ha r.KamneaHy o LUMCH v nogoyHexHnoT TpaHchep Bo BITM npetcTaByBane
NpeKpLyBatbe Ha HEroBMTE YOBEKOBYW MpaBa v bapan fa buae nokpeHaTta coofBeTHaA
ncTpara no npaLakeTo.

Ha 22 despyapu 2004 roguHa LMP m3gan coonwTeHue BO KOe O Harnacun
YCNI0BMTE U TPETMAHOT KOj ro fobusane naymeHTute Bo BIMM, npu wro ocobeHo ce
OCBPHaJl Ha C1y4ajoT Ha r.KamneaHy v NOBMKaN Ha UTHA aKuwja.

2.0anyKa Ha CyaoT

Bo oaroBop Ha MHoryTte >asnbu nogHeceHn of cTpaHa Ha UMP wu nocne
MoJOLHeXHATa KPUBMYHA MCTPara BO CMpTTa Ha r.KamneaHy, LIMP HaBen geka bune
MOBpPEeAEHM rnpasarta Ha r.KamneaHy of YUaeHosute 2, 3,5, 8,13 1 14.

JonywTteHocT

CynoT ro oabun NpuroBopoT o/ CTPaHa Ha poMaHckarta Bnaga geka LIMP Heman
NernTumMaunja fa nogHece xanbeH HaBoA BO MMe Ha BasieHTUH KamneaHy, buaejku Toj
HWUTY MOXEN A TBPAMW [ieKa € XPTBU HA HAaBOJHUTE MOBPeAn Ha camaTta KoHBeHLWja,
HWUTY 6WA BaAMAeH 3acTanHUK Ha r.KamneaHy. CyaoT Harnacua aeka KoHBeHUMjaTa
rapaHTpa NpaBa Kow ce NPaKTUYHU N ePEKTUBHM, @ HE CAMO TEOPETCKU U UAY30PHM,
M feKa MMajKu ja Ha yM cepuo3HaTa npupoaa Ha HasoamTe, Tpeba fa buge otsopeHa
MOXHOCTa LIMP ga noctanysa Kako 3acTanHMK Ha r.Kamneany.
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YneH 2

CynoT HaBesn fleka oA/nyKaTa Ha pOMAHCKWUTE BAACTW fla rOo CMecTaT r.KamneaHy
BO LIEHTApOT 33 MEAMLUMHCKA M COLMjaNHA HEra M NOAOLHA Aa ro npeHecart Bo bMM
rnaBHo 6una npefofpefeHa Of TOA KOja YCTaHOBA Cakaja Aa ro CMecTu, HaMecTo
of Toa Kafe Toj 61U Moxen Aa fobue CooABeTHA MeAMLUMHCKA Hera 1 noajpuika.
3abenexyBajkn aeka MeAMLMHCKMOT M COLUMjaNHMOT LeHTap He OWA afileKBATHO
onpemeH 3a fa Tpetupa AywesHo 60/HM NauuneHTW, TMe ro npeHene Bo BMM, u
nokpaj ¢akToT Aeka Taa boNHMLA NpeTXofHO 0AbuAa fa ro NpYMK 1 Toj 6MA NoAoLHa
CMeCTeH BO oafeneHune 6e3 NCMxmjaTpuckn nepcoHan.

TpaHcdepuTe oA efHa BO Apyra ycTaHoBa ce cayuunse 6e3 kakBa 6110 NpaBuIHa
AMjarHo3a W Noc/neoBaTe/HA Hera WM CO LeJIOCHO 3aHeMapyBakbe Ha akTyesHaTa
3ApaBcTBeHa cocTojba Ha r.KamneaHy W HajOCHOBHWTE MeAULMHCKU noTpebu.
MocebHo Tpeba Aa ce HamoMmeHe aeka BaacTMTe nponywTtuae fa obesbenat 1oj Aa
A00MBA aHTUPETPOBMPAHI NeKapCTBa.

CypoT 06pHan nocebHO BHMMaHMe Ha By HepabuaHaTa nonoxoba Ha r.KamneaHy
1 Ha $aKToOT Aeka 3a LesMoT XMBOT r.KamneaHy 61 BO paleTe Ha BiacTUTe, KOM
nopaau Toa vmane obBpcka Aa BOAAT CMETKA 3a HEroBWoT TpeTMmaH. Co Toa WTo
OANyuMne fa ro cmectat r.KamneaHy Bo Taa 60/sHMUA, Mako Tue 6uie CBECHU 3a
yXacHUTe YCN0BU BO MCMxmjaTpuckaTa 60SHULA, BAACTUTE HEPA3yMHO O CTaBu/ie
HEroBMOT XMBOT BO OMACHOCT. MPOMyCTOT A My MPy>XaaT COO/BETHA Hera 1 TpeTMaH
6un ywTe efeH oanyyyBadkn GpakTop Koj BOAEN A0 Herosata npepaHa cmpT. CyfoT
OTTYKa 3aKAyuna feka pOMaHCKUTE BJ1ACTU O NMPEKPLIMAE UEHOT 2 HAa HAUMH WTO
nponywTu/ie Aa ja OCMrypaat HEOMXOAHATA 3alTMTA HA XMBOTOT Ha r.KammneaHy.

YwTe noseke, CyAoT yTBPAWA NMOBPeAa Ha UeHOT 2 BO NOT/Ie[ Ha NpoLedypaaHuTe
bapatba Crmopea TOj U/eH, CO Ored feka BAacTUTe MpoMywTuae Aa rv pasjacHaTt
OKOHOCTUTE 33 CMPTTa Ha r.KamneaHy 1 Aa rv uaeHTMGUKyBaaT anuaTa kom bune
OATOBOPHM 3a Hea.

YneH 13 B0 komOuHaLMja CO YAEHOT 2

BU0 KOHCTAaTMPaHO MpeKpllyBatbe Ha UNeHOT 13 BO KOMOWHauMja CO useHoT
2, CO Offled feka ApXasaTa mponywTtuaa aa obesbean coojBeTeH MexaHW3aMm 3a
obecwTeTyBatbe Ha NyfeTo CO AylWEBHW NOMPeYeHOCTU KoM TBpAeNe feka Ce XPTBH
Ha U/JIeHOT 2.
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Bonor/sied Ha HaoAMTe o uneHoBMTe 2 113, Cy0T CMeTan ieka He 6110 HEONX0AHO
nocebHO Aa ce ncnuTyBaat xanbeHWTe HaBOAM Of Y/EHOT 3, 3eMeH nocebHO 1 BO
KOMOUWHaLMja CO UNeHOT 13, YNeHOBUTE 5, 8 1 14.

YneH 46

CynoT CMeTan fieka TyxxeHaTa Apxasa Tpeba fa rv npeseme HeONXOAHWUTE ONWTK
MepKMW 3a [la OCUTypa fieKa Ha NnLaTta Co AyleBHa NOMpeyeHoCT BO CMOPea/BH
CuTyaumm um 6110 Npy>eHo He3aBUCHO 3acTanyBatbe, 0BO3MOXYBAjKM UM HUBHUTE
xanbeHn HaBoAM cnopefs, KOHBeHLMjaTa MOBP3aHM CO HUBHOTO 3/paBje U TPeTMaH Aa
6uaaT pasraefaHun of CTpaHa Ha Cy4 WM PYro He3aBUCHO Teo.

YneH 41

UMNP He noaHen kakeu 6wuno 6Gaparka BO MNOMie[ Ha MaTepujasHata wuau
HemaTepujaaHaTa WTeTa, Na nopaau Toa He 6uno focyaeHo obecwretyBarbe. CyaoT
cMmeTan feka PomaHuja Tpebana ga my ucnaatu Ha LMP 10,000 eBpa 3a Tpowouu
M M3jatouM M Aa M MUCNAaTK 25,000 €Bpa Ha OpraHusauymjata ,MHTeppajTc” Koja
MocTanyBasa Kako COBETHUK Ha NpaBHWTE 3acTanHuum o LMP.
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KoHmuHyupaHomo nomapAaaree Ha eaacmume 0a cnposedysaam MepKu
3a 0a 2u 3awmumam 3aedHUyUMe no200eHU 00 eMucuume Ha 0Mposu
00 nocmpojkama 3a YenuyHu 0es108U 20 N08peduo UieHom 8

NPECYAA BO NPEAMETOT KOPAE/IA U APYTU npoTus
WUTA/INJA [CORDELLA AND OTHERS v. ITALY]

(*Kanbu 6p. 54414/13 1 54264/15)
24 jaHyapu 2019

1. TnaBHu ¢pakTH

Xanutenn 6une 180 nyfe Kou xupeene BO OMWTWMHATA TapaHTo, UTanunja nan
BO OKO/MHUTe 06s1acTh. Tue ce Xajene Ha eKONOWKUTE W 3[paBCTBEHUTE edeKTy
Ha TOKCUYHWUTE €MWUCUMM Of MOCTPOjKaTa 33 YeNUYHU AesoBu Mnsa BO TapaHTo
(nocTpojkata Mnga), koja 6una Hajrosem MHAYCTPUCKI KOMIN/IEKC 33 YeanK Bo EBpona.

Ha 30 HOeMBpM 1990 roAMHA WTaAUjaHCKUOT COBET Ha MWUHUCTPU W BO6poUn
TapaHTO M ApyruTe ONWTUHM BO 061aCTUTE CO ,,BUCOK PU3MK MO XMBOTHATA CpeamnHa“
BpojHM HayuyH U U3BEWTaN yTBPAUE IeKa TYMOPUTE U ClydanTe Ha KapANOBACKYy1apHH
3abonyBarba Kaj /10KasHOTO HaceneHne Guie NOBMCOKM OAOLITO PErMoOHaIHUOT U
HaUWOHANHWOT NpOoCeK. /3BelTanTe UCTO Taka yTBPAYBaae MPUUMHCKO-MOCAE[NYHA
BpCKa Momery 0BOj HAOA M TOKCUUHWTE EMUCHM NMPOU3BEAEHM BO NOCTpOjKaTa MBa.

Op KpajoT Ha 2012 roAuHa, Bnajata ycsowna 6pojHM 3aKOHOAABHU ypenbw
(ypenbute ,Cansa-Wnea“) kou ce ofHecyBase Ha aKTUBHOCTUTE Ha MOCTPOjKaTa
WnBa. Bo 2017 roguHa MpeTceaatenot Ha COBETOT Ha MUHWCTPU M3BpWWA ypeada
KOja ro OAN0XWAa CNpOBEAYBAaHETO HAa MEPKWUTE NpeABUAEHW CO EeKOJOLWKUTE
NAaHOBM A0 2023 roguHa. PervoHoT Anyauja u onwTuHata TapaHTo ja nobuBane
3aKOHWTOCTa M YCTaBHOCTa Ha ypeabaTta npej YnpaBHWOT CyA Ha Anyawuja, BO
CBET/IMHA HA KOHCEKBEHLMMTE 33 XXMBOTHATA CPEAMNHA M jaBHOTO 34paBje Ha TaKBOTO
NpoAfo/KyBakbe. Tve Gapane NOHUWTYBake Ha ypeabaTa 1 3anuparbe Ha Hej3MHOTO
n3BpuwyBare. OBME YNpaBHM MNoCTanku c€ ywTe 6une Bo TeK BO BPeMETO Kora
npeaMeToT AoWwo npej EBponckuoT cya.

PakoBOACTBOTO Ha mocTpojkata MaBa 6Mn0 WCTO Taka NpeaMeT Ha HeKosKy
KPMBMUYHM NMOCTAaNKW 3a CEPUO3HO €KOJIOWKO OLTETYBakbe, TPyere Ha XPaH/WBM
COCTOjKM, MponylTakbe Aa Ce Crnpeyar HecpekHW cayyan Ha paboTHOTO MecTo,
Aerpajialnja Ha jaBHaTa COMCTBEHOCT, UCMyLUTakbe Ha 3arafyBaun 1 3arafyBatrbe Ha
BO3AYXOT. HeKou Of oBWe nocTanku bune ycnewHu n pesyatupasne co OCyAUTENHM
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npecyAm Bo 2002,2005 1 2007 roAMHA. KacayMoHMOT CyA ro 0CyAna pakoBOACTBOTO Ha
nocTpojkata MnBa KOHKPETHO 3a 3araflyBatbe Ha BO3/YXOT, OAsaratbe (AenoHuparse)
Ha OMacHW MaTepUM M EMUCUM HA YECTUYKW, NPW WTO NOCAEAHOTO MPOAOIKMAO U
nokpaj 6pojHuUTE JOrOBOPY CKAYUEHM CO JIOKANHWTE BAACTA BO 2003 1 2004 TOANHA.

Bo npecygata oa 31 mapt 2011 roavHa CyfoT Ha npagjata Ha EBponckata
yHMja 3a3eman cTojanviiTe Aeka Wtanuja notdpauna Aa ce npuapxyBa KOH
HejauHUTe 0OBPCKM 3a WHTEprMpaHa 3alWTuTa M KOHTPO/JA Ha 3araflyBareto
cornacHo [lmpektueata 2008/1 EC Ha EBponckuot lMapnameHT u CoseT. Cnopep
npekpuwoyHata nocranka (infringement procedure) oteopeHa npotue MTanuja Ha
16 OKTOMBPU 2014 roAMHa, EBponckata Komucuja msgana obpasnoxeHo MUC/ee
KOeWTO HamnoMeHyBano feka WTanuja nponywTtuaa fAa M WCNONHW HEj3UHUTE
00BpCKM f1a rapaHTMpa feka nocTpojkata Maga Ke ce npuapxyBa KOH JMpekTueaTa
33 MHAYCTPUCKM eMUcMmn 1 nobapana of MTaNujaHCKWTe BAACTWM A3 M OTCTpaHaTt
cepvo3HuTe NpobaemMu Npesu3BMKaHK CO 3araflyBakbeTo 04 nocTpojkara Masa.

KomnaHujaTa koja ja Bojena MocTpojkaTta M/Ba CTaHasa MHCO/BEHTHA BO 2015
FOAMHA W Ha ynpaBuTenoT My OUA AafieH afMWHWUCTPATBEH W KPUBUUHO-TIPaBeH
WMYHWTET 33 CMPOBEAYBatbe Ha EKOIOWKNTE MEPKHK.

2.0anyKa Ha CyaoT

Xanutenute ce xanese feKa nNponywTareTo Ha BAACTUTE Aa YCBOjaT NMPaBHU U
AAMUHUCTPATUBHM MEPKYM 33 /13 TO 3aWTMTAT HUBHOTO 3[paBje 1 OKOJMHA, KaKo U
nponywTareTo Aa Um ce obesbefaT MHPOPMaLMM 3a 3arafyBarbeTo U 33 pU3NKOT
O/ HEro Mo HWBHOTO 3/jpaBje rv NOBPEANSIO HUBHUTE NMPABa Of YIEHOBUTE 2 U 8 O
KoHBeHumjaTa. CyaoT rv pasriesysan xanbeHute HaBOAM NO YJEHOT 8.

JonylwTeHocr

Bnapata TBpAena feka xanbeHute Hasoau Oune HepgonywTteHn buaejku, nomery
OCTaHaTUTe NpUUYNHM, TUe Bre O ONWT KapakTep U He Ce OCBPHYBA/le HA KOHKPETHU
cuTyauun Huty obesbesyBane AoKasW 3a [OBOJHO CEPMO3HA WTETa NpeTpreHa of
noeguHumte. CyaoT NOBTOPMA feka KOHBeHUMjaTa He OBO3MOXYBasa Kakea 6uno
reHepasHa 3aWTuTa Of ekoaowkute wrtetn. Mefytoa, CymaoT BOAen CMeTKa 3a
OpojHMTE HayuyHU M3BELWTan Ko My BWie [OCTaBEHW M HALOA AeKa TWe COApXese
Hecobop/NMBKM AOKA3M [eKa 3araflyBarbeTo CO3AafjeHo Of NoCTpojkaTta Maea nmano
WTETHWU NocaeAmMLUM 3a 3apaBjeTo 1 6i1arococtojbaTta Ha XannuTenuTe Kou Xueeene Bo
obnactute kom bune naeHTMdUKYBaHM 0 CTpaHa Ha Bnapgata feka bune co ,,BUCOK
PM3UK M0 XWBOTHATa CpeAnHa“ TBpAerbaTa Ha OHME KOW XuBeeae BO Tue 06/1acTy
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6une nopagu Toa AonywTeHU. MefyToa, 19 XaAUTeNUTe KOW He XUBEeae BO TUE
06/1acv He MOXe e a TBPAAT [leka MMAaT CTaTyC Ha XpTBea.

YneH 8

Cypot 3abenexan feka ywTe of 1970-Te roanHu 6pojHM HayuyHU U3BeLWTau, 04 Kou
MHory bune n3aafeHun ofy ApXXaBHUTE U perMoHaNHUTe TeNa ro NoKaxysasne eGpekToT
Ha TOKCMYHWTE EMUCUM Of NOCTpOjKaTa MiBa BP3 XXMBOTHATA CPEAMHA W 3[PaBjeTo
Ha /I0Ka/IHOTO HaceneHve. HaoAnTe Ha OBUe 13BewwTaun He 61ae 0CNopyBaHMW 04 KOTo
6uno. Tve BKAydyBane M M3BelWTaj of 2012 TOAWHA KOj NOTBPAYBaA AeKa MocToesna
MPUUYMHCKO-NOCNEANYHA BPCKA MOMEFYy M3/10KEHOCTa Ha KapLUWHOreHW COCTOjKK
npou3BeaeHn o4 NocTpojkata Maea Kou Moxat Aa 6uaat BAMIWEHWN (MHXaAnupaHu)
¥ Pa3BMBaHETO HA Tymopu Ha benute ApoboBM M KapaMoBacKynapHu 3abosyBarba
Kaj /JI0OKa/IHOTO HaceneHue. M3BewTajoT Jan Npenopakyu 3a jaBHOTO 3/pasje BO
3acerHaTmTe nojpauja, Kou ApxasaTa He ycrneasna Aa rm cnposege. He 6uao 3agava Ha
CynoT Aia rv yTBPAW NpeuunsHmTe Mepkun kou Tpebase fa rv npesemar BaacTuTe 3a aa
ro HamanaT HMBOTO Ha 3arafieHocT Bo pernoHoT. Cenak, 6muno 3agada Ha Bnagata za
AEMOHCTPMPA AeKa BHUMATE/IHO NPUCTaNmnAa KOH NpalakeTo, 3eMajKu rv npeiBus
CWUTe 3aCerHaTn UHTepecw, BKAyUyBajkm ro 1 ehekToT Ha EMUCUIUTE BP3 XaAUTeNuTe.

Cepuo3HaTa eKo/oWKa WTeTa MOXe Aa ro nossiede co cebe uneHoT 8 Kora Taa
3HAUMTENHO ja HaMasyBa CNocobHOCTA Ha XaAWUTENOT Aa YXKMBA BO HEFOBMOT [OM
WAV BO HETOBMOT MPUBATEH U CEMEEH XMBOT. Jann 6UN0 JOCTUTHATO 0BA MUHUMATHO
HWBO Ke 3aBMCU OA MpUUMHATA, MHTEH3UTETOT W TPaerEeTO Ha LWTeTaTa, Kako 1 o4
HEj3MHNTE KOHCEKBEHUMM MO GU3NUKOTO M NCUXONOLWKOTO 34paBje U KBAAUTETOT Ha
XMBOT Ha XanunTenoT. [lofeka YecTo e HEMOXHO Aa Ce KBaHTUMLMpaaT edpekTnTE 04
WHAYCTPUCKOTO 3araflyBarbe v UCTUTE 1a CE pa3rpaHunyaT Of BAWjaHMETO Ha ApyruTe
dakTopu Bo Koj 610 fapeH cayuaj, Cynot e ob6Bp3aH Aa rv 6asvpa HeroBuTe 0A/yKu
npes C&, Mako He WCKAYUMBO, BP3 3aK/yUOLMTE Ha CYAOBUTE U APYrUTE HAANEXHM

AOMallHW OpraHn.

MOKOHKPETHO, BO C/ydaj Ha OMacHa aKkTUBHOCT (a4ejcTBME), ApXaBaTa MMana
No3nT1BHA 06BpCKa 1a YCBOM MNO3UTUBHW MEPKU UMAjKU rO NpesiBUA HUBOTO Ha pU3NK
MOBP3aH CO aKTMBHOCTA. 3a fja C€ MUCMO/HAT KaKo MO3WTMUBHATA, Taka ¥ HeraTMBHaTa
06BpcKa Aa He ce BMellyBa apbUTPapHO BO NPABOTO Ha XaAUTeANTE HA HUBHUOT LOM,
NpvBaTeH U CEMeeH XXMBOT, 0f ApxasaTta ce 6apano Aa rv banaHcmpa nHTepecuTe
Ha MocTpojkaTta MnBa oA eAHa CTpaHa, CO OHWE Ha XanuTenuTe, O4 Apyra CTpaHa.
Ob6uanTe Ha BAACTUTE [a r0 JEKOHTAMWHMPAAT PerMoHOT ocCera He 1 npou3ssene
nocakyBaHMTe pe3ynTaTh. Hej3MHMOT MponycT Aa M CnpoBede MepKuTe of 2012
rOAMHA, NpeaBuaeHn co ,,AEY* (afMUHMUCTpaT1BHATA eko/IolWKa ypeaba), 61 ocHoB 3a
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NpeKploYHaTa NocTanka nokpeHaTa npej MHCTUTYLMUTe Ha EBponcKaTa yHuja. YwTe
noBeke, CIpOBeAyBarETO HA €KO/IOWKNTE NAAHOBU 0400peHM BO 2014 roguHa 6uao
OANIOXEHO 10 aBryCT 2023 roAuHa. Bo MefyBpeme BiajaTa MHTepBEHMPana npeky
ypepbute ,CanBa-MnBa“ 3a fa ro rapaHTpa NpoAO/KYBareTO Ha MPOU3BOACTBOTO
Ha Ue/NMK Ha MocCTpojkaTa WBa, U NMOKpaj CyACKUTE HAOAW AeKa OBME aKTUBHOCTM
BK/lyuyBasie CEPMO3HU PU3MLIM 33 XMBOTHATA CPEAMHA U1 33 3PaBjeTo Ha JIOKa/IHOTO
HaceneHwe.

[lononHnTeNHO, KOMMaHWjaTa Koja ja Bofena noctpojkata Wnsa craHana
WHCO/IBEHTHA W HA NOEAMNHLNTE OATOBOPHY 3a NMPUAPXYBAHETO Ha NOCTpojkata nBa
KOH eKO/JIOLWKNUTE MepKW, OJHOCHO aAgMUHWCTPATOPOT M MAHWTE KymnyBay, UM Oun
AafeH aAMUHUCTPATMBEH U KPUBUYHO-NMPaBEH MMYHUTET. KOHEUHO, YNPaBYBaHETO
Ha B/IACTUTE CO €KO/IOWKATA OMACHOCT NpeAM3BMKAHA Of aKTUBHOCTUTE Ha MnBa
Aowno fo ,MpTBa Touka“. CyaoT 3abenexan Aeka NpoAOHTMPareTO Ha CUTyauujaTa
ywTe noseke 61 ro 3arpo3uio 34paBjeTo Ha /IOKAJHOTO HaceneHwe, koe 6uno ceé
ylTe AuleHo of MHGOPMaLMK BO NOT/AeA HA HanpefoKoT Ha pexabuautaymjaTta Bo
pernoHor.

Kako 3aknyyok, BjacTUTe He ycreane Aa ro NOCTUTHAT COOABETHMOT 6GasnaHc
nomery MHTEPECOT Ha XaaWUTenUTe Aa TpNaT CEPMO3Ha WTETA 3a XKMBOTHATA CpeanHa
wTo 61 Moxena Aa rv moroan HMBHaTa 61arococtojba U HUBHMOT NPUBATEH XMBOT
W MHTEpPEecOoT Ha OMIITECTBOTO Kako LieanHa. CooBeTHO Ha Toa, CyA0T CMeTan feka
“Mano NOBpefa Ha YNeHoT 8.

YneH 13

Co ornefl ieka ce NoKaxaso eka 6un0 HEBO3MOXHO 33 Xanutenute aa gobujar
MepKa Koja o rapaHTupana [eKOHTAMUHWUPAHETO Ha MOAPayjeTo, TUE Hemane
npucTan o ebekTUBeH Nek. NMopaan Toa, MMas0 NoBpeaa Ha YIeHOT 13.

YneH 46

Xanutenute on xanbata 6p. 54264/15 6apasne aa buhe npumeHeTa nocrTanka 3a
LnunoTnpecyna“ foaeka Cynot b Moxen aa i mOMOTHE Ha ipXKaBaTa 1 ja npeasioxu
NOTEHUMjaNHX MepKM OZ OMLWTa NPUPOAA, 3a4ada Ha KOMUTETOT Ha MUHUCTpY Buna
A3 OANyUM 33 KOHKPETHUTE MEepKM HEOMXOAHM 33 fa Ce UCMOoAHAT 00BPCKUTE Ha
AP>XaBaTa COMNACHO YaeHOoT 46. CO Oref Ha CI0XEHOCTa HA TEXHMKUTE NOTpebHM
33 nofpauvjeto Aa ce pexabuautupa, Kou Berypane BO pamMKUTe Ha HAANEXHOCTa
Ha BnacTUTe, He 6BUN0 COOABETHO Jla Ce NPMMeEHYBa NOCTanka 3a ,Mua0T npecya‘
MerfyToa, paboTaTa Aa ce McuUMCTU nocTpojkata MaBa u norogeHnoT pernoH buna
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CYWTWUHCKA U UTHA. OTTYKa, KakBW 6110 peleBaHTHM NIAHOBM YCBOEHM O CTPaHa Ha
HauuoHanHwuTe Bnactute Tpebane aa buaat cnpoBefeHn Hajopry WTO MOXeso.

YneH 41
CyLoT CMETan fexka HeroBoTo YTBPAYBakbe HAa MOBpPeAa MPEeTCTaByBasio AOBOIHO

npaBuuHo obeclTeTYBakbE BO NOT/Ie] HAa HEMaTepujasiHaTa wTeTta u UTanunja Tpebana
Aa n1aT 5,000 33 TPOLWOLM W M3AATOLM BO NOMIe] Ha cekoja xanba.
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Cucmemamckuom nponycm 9da ce ymspdu npuyuHama 3a
CMPpMMa Ha NOAHOEMHUOM CUH HA #aAumeaKkama 20
nospeous NpoyedypasHuom acnekm o0 4eHom 2

NPECYAA BO NPEAMETOT EYTEHUJA /1IAXKAP npoTus
POMAHM)JA [EUGENIA LAZAR v. ROMANIA]

(Kanba 6p. 32146/05)
16 ¢peBpyapm 2010

1.FrnaBHU paKTH

Xanutenkarta 6una poaeHa Bo 1951 rouHa v xueeena Bo Jobpa, PoMmaHuja. HokTa
Ha 10 jynn 2000 rOAWHA, 22-TOAULIHWOT CUH Ha XanuTenkara, ALpujaH, MoKaxyBsan
3HaLM Ha rylerbe v Taa ro npesesna Ao OkpyxHata 6oaxuua Bo [lea. Toj 6un npumen
BO YPreHTHOTO OALE/EeHME BO 2 YACOT U 30 MUHYTV 1 npedpaeH Ha OALENEeHNETO
3a yBO, HOC v rpsio (,YHT*), kage wWTo A-p L. NPUMEHNA KOPTM30H 3a Aa ro /ieKyBa.
OKO/ly 2 4acoT U 45 MUHYTU HErO ro UCMPaTUA Kaj A-p M. KOj of4ayyunn fa n3seae
TPaxeoToOMMja 3a Aa rO UCYUCTU PECNIMPATOPHUOT TPAKT Ha AfpujaH. OKoNy 3 vacoT
1 15 MUHYTW [iBajLata 1€Kapu ro ornepupane, Ho Toj MPETPe 3aCToj BO AULWEHETO U
noeseke He moxen Aa buae aHMMupaH. Toj NOYMHAN OKOAY 5 YacoT.

Bo jynn 2000 rognHa anutenkata MNoAHesa KPUBMYHA MpujaBa NpoTuB
ABajluaTa sekapu BO Koja TBpAena feka Tue He AejcTByBane A0BOMHO 6p30 3a
[a ro cnacat XWBOTOT Ha AfpujaH. Ha Gapare Ha moauumjata M3BEWTajoT Of
obaykuwmjata 6un n3gafeH Ha 6 HOEMBPY 2000 TOAUHA U BO HErO Ce HaBeayBano
AeKka Toj nounHan o rybere Ha KMCAOpPOA Mociae TpaxeoTomujaTa, wTto Oumaa
“3BeZieHa MpaBWIHO, HO NpefouHa, buaejkn Toj 6un norpewHo npedpaeH Ha
ofneneHneto 3a YHI. Ho, Apyr GOpeH3NUKN MHCTUTYT 3aKAyYn feKka nNekapute
He MOXe/le Aa Ce CMeTaaT 3a OATOBOPHM 3apajm 0Boj npobieM Ha KoopAWHaLuuja.
KoHeuHo, Ha 15 OKTOMBPM 2001 rofuMHa BuCOKMOT MepuuuHCcKM opbop 3a
dopeH3nka Ha MHCTUTYTOT ,MuHa"“ BO ByKypewT (,BpXOBHMOT HaUMOHaNEH OpraH
32 popeH3nuKa MeaMLMHA“ ) TO M3HEN HEFOBOTO MUC/IEHE 33 AABaTa M3BELWTAN U
3aK/ly4n/l leKa nekapuTe nocranunie Bo COrMacHOCT CO yCBOEHATa Mpakca u He
cTopuae Kakau 6UN0 MEAULMHCKMN TPELIKH.

O6BMHUTENCTBOTO ja 3anpeno KpMBMYHATA MocCTanka MpOTUB /ekapuTe BO
HOeMBPU 2001 FOANHA, NOTNMPAjKM Ce Ha 0ANyKaTa Ha BPXOBHMOT HaLMOHa/IEH OpraH
3a dopeH3Myka MeauUmMHa. XKaauTenkata nogHena Ase 6aparba MpoTUB Of/yKaTa
[a Ce 3ampe KpMBMYHATA MOCTANKa W jaBHMOT 06BMHUTEN BO AIBA HABpaTU Hapeaun
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Aa ce 13roTBat HoBW GOPeH3NUYKM MeANLMHCKM 13BewTaun. MefyToa, TP UHCTUTYTU
oabwune Aa M3roTBaT TaKeW M3BELWTaM, HABeAYBAjKU AeKa 3aKOHOT 3a WHCTUTYTUTE
3a QopeH3nuka meauumHa (,3aKOHOT) M CnpedyBan f[a CnpoBefyBaaT HOBO
BELWTAYeHe OTKAKO BPXOBHMOT HaLMOHaNEH OpraH 3a opeH3nyka MefnLUnHa Beke
Aan CBOe MUC/IEHE /WU aKO He Ce NojaBuae HOBM [OKa3u. KpMBMYHATA nocTanka
CNefCcTBEHO Ha Toa OM1a 3anpeHa BO 4Ba HaBpaTy.

Ha 15 OKTOMBpW 2004 TrOAWHA MPBOCTEMEHUOT CyA ja yBaxwa xanbata Ha
XanuTenkata MpOTWB OfJlyKaTa fa Ce 3ampe noctankata U My HaloXua Ha
06BMHUTENCTBOTO Aa MOKPEHEe KPMBMYHA nocTanka npotve A-p Li. 3a youcteo 6e3
ymucna. Cynot 6un KpuTUUeH 3a HaUMHOT Ha Koj belle 6una BoAeHa ncTparaTa u Bo
OAHOC Ha TOa /leka KpMBKUUHATa NocTanka Tpaesa neT roAnHu. Toj UCTO Taka CMeTan
Aeka 6MN0 HE3aMUC/IMBO TOA WTO BPXOBHMOT HaLMOHA/eH opraH 3a GpopeH3nuka
MeAMLMHA Ce MOBMKaA Ha 3aKOHOT 3a Aa ja u3berHe Herosata o6BpCKa Aa M3roTBY
BTOP MeAWMUMHCKM W3BEWTaj W Harnacun fgeka 6wun notpebeH BMCOKOHAyyeH W
VHTeNeKTYya leH M3BelUTaj 33 Aa Ce YTBPAM BUCTUHATA Ha C1ydajoT. CyAoT HamoMeHan
[eKa N3BeLUTajoT 0/ 15 0KTOMBPY 2001 rOAMHA I'M 0C10604UN IeKapuTe O OATOBOPHOCT
6e3 kakoB 6110 HayueH OCHOB 3a Toa. C/lyuajoT My Oua ynaTeH Ha3aj Ha OKpyXXHUOT
CyfA 3apaav HaTaMoLWHO NpepasriefyBatbe. Ha 8 pespyapu 2005 rognHa OKpY>XHUOT
CYA AOHEN KOHeuyHa mpecyAa co Koja ro ocnoboaun A-p L. o4 0AroBOpHOCT 3a
ybucteo 6e3 ymucna. Toj Hasen Aeka WTOM efHal BPXOBHWOT HaLMOHaNeH OpraH
ro ;N HErOBOTO MUC/IEHbE, 33KOHOT TV CMpedyBan CyAckuTe opraHu Aa 6apaart apyr
GopeH3nuKM MeanLMHCKN n3BelTaj 6€3 nocToere Ha HOBU 0Ka3n. bes MOXHOCT
fia ce cobnpaat HaTaMOLWHK OKa3W, TOj Ce NOTNUPa Ha MUCIEHETO Ha BPXOBHMOT
HallMOHaseH OpPraH W 3akNyuyun Aeka CMpTTa Ha AapujaH 6una npeaus3BuKaHa of
NoCTONEpPATUBHW KOMN/INKaUnW.

KoHeuHo, >xanutenkata Aobuna AMCUMNAWMHCKO pelleHue npoTue A-p L. oA
MeAWLMHCKMOT coBeT. Cemak, Toa pelleHne OUA0 MOAOLHA YKWHATO mMopaju Toa
WTO XanuTenKaTa ja nogHena npeTcTaBkaTa npej NorpelweH, HeHaanexeH COBET, 1
nokpaj ¢pakToT WTO Taa ro MHGoOpMMpana 1 NOBMKaaa BUCTUHCKUOT, HafIeXeH COBET

[a yuecTByBa BO AMCUMNAMHCKATA NOCTankKa.

2.0anykKa Ha CyaoT

XKanutenkata ce xanena feka CMpTTa Ha Hej3MHMOT CUH bwuna pesyntat Ha
HebpexHocTa Ha 6oAHMUATA M Aeka KPMBMYHATA MCTpara 3a Heroata CMpT ro

noBpeansa uaeHoT 6 o4 KoHseHuujata. Cyaot u3bpan ga ro pasriefysa xanb6eHnot
HaBOZ MO U/IEHOT 2.
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YneH 2

CyfoT TBpAeN Aeka npoueaypasHUOT acnekT Ha YNeHOT 2 HaMeTHYBa NO3UTUBHA
obBpcka 3a ApXaBaTa Aa BOCMOCTaBW [eN0TBOPEH M HE3aBUCEH CYACKM CUCTEM 3a
Aa ce YTBPAM NMpUUMHATA 33 CMPTTa Ha MalWeHTUTe BO paleTe Ha MeAULMHCKNTE
npodecnmoHanuy u, Kora e Toa COOJBETHO, HWB [a M CMeTa 3a OArOBOPHU. Mako
nponycTuTe BO KOOPAMHAUMjaTa BO jaBHaTa 60/HMUA NpeTcTaByBase rojema
3arpuxeHocT, CyfoT He MOXe/1 fia WheKy/aupa 3a NpUYMHaTa 3a CMpTTa Ha AApWjaH.
HamecTo T0a, CyoT ' UCMUTYBA/ Kako afieKBaTHOCTA Ha KpMBUYHATA MCTpara 3a Aa
Ce yTBpAM NPUUMHATA 33 HEroBaTa CMPT Taka W afeKBaTHOCTA Ha CYACKWTE MpaBHM
NIeKOBM KOU 1 6uae [OCTaNHW Ha Xa/auTenkaTa 3a fia ce YTBPAW OATOBOPHOCTA 33
CMPTTa Ha HEj3UHUOT CHH.

Cy[OT HajnpBO UCMWTYBA/ Aa/M KPUBMUYHATA UCTPara Ha BAacTuTe 6una axypHa u
Ae/10TBOPHA. bapabeTo 3a axxypHOCT 6110 UMIIULMTHO BO C/lydauTe Ha MeANLIMHCKA
HeOpeXXeHOCT pa3rieflyBaHu Mo UneHOT 2. MicTparaTa BO 0BOj C/1yyaj He ro UCMoHUAA
oBa bOaparbe, buaejkn Taa of3emana yeTMpy roanHW. U nokpaj toa, CyaoT npemMuHan
Aa UCMUTYBa Aann uctparata 6una [JenoTBOpHA W KOHCTaTMpan Aeka Taa 6una
noTKoMaHa Co ABa 3HaUYUTENHN He[OCTaTOLUM: HeJOCTUIOT Ha copaboTka of CTpaHa
Ha GOpeH3nUKMTE MEANLIMHCKM CTPYYHU NLA U HEAOCTATOKOT Ha NPUUMHYU JafieHu
BO BELITUTE MUC/IEHA KOU B1/Ie N3rOTBEHN.

I nokpaj AOMKMHATA Ha MCTparaTa, HeAoCTUTOT Ha copaboTka Of CTpaHa Ha
GOpeH3NUYKNTE MEAWMLMHCKM CTPYYHM AWLA 3Hayen Aeka Baactute He bune BO
cocTojba fa obesbenar ycornaceH M HayyHo 0a3mpaH OAroBOP BO OAHOC Ha Toa
Aann CMPTTa Ha AZpMjaH HacTaHana C/yyajHO BO TEKOT HA TPAXEOTOMMjaTa, KaKo
pe3ynTaT Ha OA/71arakbeTo Ha MpoLueAypaTa WaM NOPajn HeJOCTUTOT Ha KUCIOPOA.
OBa npawarbe 6un0 dyHAAMEHTANHO 33 UcTparata u 6u 6uN0 ofNyUyBaUKO 3a TOa
Aanv 60NHNYKNOT NepcoHan bua KpMBMUHO OATOBOPEH 33 MEAMLMHCKA HEOPEXHOCT.
CypoT HOTMpan fAeka Bnactute 6apane nomow of GOPEH3NYKUTE MeAULMHCKM
MHCTUTYTU. Cenak, OBME UHCTUTYTW 040ue Aa MpY>aT MOMOL, MHCUCTMPAjKKN Ha Toa
AEKa 3aKOHOT W Cnpeyysas fa CNpoBeAYBaaT HOBO BEWTAYEHE OTKAKO BPXOBHMOT
HauuoHaneH opraH 3a GopeHanuka MefuLMHa Beke fas CBOE MUCAeHE U/UAKN aKo
HEe Ce NojaBMe HOBM AOKA3MW.

Ywre noseKe, Ha040T Ha OKPY>XHMOT CyZl BO Herosarta npecysa oz 8 espyapu 2005
rOAMHa fleka JoKa3nTe CTeKHyBa/le JOKa3Ha BPeHOCT Kora TUe NoBeke He MoXese a
61AaT 3aMeHeTH CO HOBW 10Ka3M UM COBOPEHM CO APYTU A0OKA3M CO eAHAKBA HayuHa
BpeAHOCT 61N BO AMPEKTHA CMPOTUBHOCT CO UMNAULMTHATA 0OBPCKA 0 UNEHOT 2 Aia
Ce npe3emMat YeKOpM 3a fja Ce M3roTBY LieJIOCHa eBMAeHLM]a Ha dakTuTe 1 06jeKTHBHA
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aHa/M3a Ha KAUHUYKKTE HaoaW. MOoCToereTo Ha npaBHa ogpenba koja UM JaBana
0B/1aCTyBakh€ Ha CI)OpEH3VILIKVITe MeANUUHCKM  UHCTUTYTWU [Oa W WUTHOPpWUpaat
GaparbaTa Ha CyAckuMTe opraHu fa copaboTyBaaT 3a LeauTe Ha ucTparata He 6uno
BO CK/J1aj CO MpMMapHaTa A0/KHOCT Ha Ap>KasaTa fa ro 3alWTWUTK NMPaBOTO Ha XMBOT.
OBaa A0/MHKHOCT BK/y4YyBana CMpoBeAyBatbe Ha MpaBHa U aAMUHWUCTPATUBHA pamKa
3a [1a Ce YTBPAW MpMUUMHATA 33 CMPTTa Ha MaUWeHTUTe BO paLieTe Ha MeaMLMHCKUTeE
npodecroHanym.

BO OAHOC Ha HEJOCTAaTOKOT Ha MPUUYUHM W3HECEHU BO MUC/NEHETO HA BEWTUTE
/VUa, NPBMOT W3BewWTaj Of 6 OKTOMBPWM 2000 TOAWMHA jaCHO HOTMpan Aeka
MPOTOKONOT Ha UTHAaTa MeAMLMHCKA NoMoLW Ha 60HMLaTa 61 HedyHKLMOHANEH 1
npean3BKKan ofnarare BO U3BEAYaBHETO Ha XMPYPLWKMOT 3adat. OBOj 3aknyuok bun
noTepAeH, bapem AenyMHO, MpW peBuM3mjaTa co BTOPUOT n3BelwTaj. Cenak, BpXOBHWMOT
HaUWOHaNeH opraH 3a GOpeH3nyKa MeanLMHa, YNMIWTO MUCAeHa bre 3aCHOBaHM
€MHCTBEHO BP3 MWC/IeraTa Ha UHCTUTYTUTE Of MOHW30K CTeneH, ro oAbua oBoj
3aKkNyyok 6e3 a n3Hece NpuumMHM 3a Toa. CyaoT CMeTa Aeka CaMo AeTaneH U HayyHO
MoTKperneH W3BeLTaj KOJWTO AUPEKTHO Ce 3aHMMaBaj CO MPOTUBPEYHOCTUTE BO
MWC/IeHaTa Ha MHCTUTYTUTE O MOHW30K CTENEH MOXEN [1a UM MOMOTHE Ha CyACKUTe
B/1ACTU W Aa ja MHCNUpMpa AoBepbaTa Ha jaBHOCTa BO CMpOBEAYBakbETO Ha NpaBaaTta.
ObBpckata Aa ce M3HeCaT MPWYMHMW, OAHOCHO 00Pa3/sioXeHWe 3a COMCTBEHOTO
HayYHO Mucaerbe 6una ocobeHo BaxkHa BO OBOj C/lyuaj Co ories Aeka 3aKOHOT
CnpeuyBan MHCTUTYTUTE Off MOHM30K CTEMEH [a WM3roTBYBAaaT HOBU W3BelITau WW
[ila TV [OMO/MHYBAaT MPETXOAHWTE WTOM BPXOBHMOT HaLWOHAJEH OpraH ro Aan
HEroBOTO MWC/ere. [JONONHUTENIHO, CTPAHKUTE He MOXese Aa Ce MoTnMpaat Bp3
HayuHWTe MUC/Ierba U3AAEHN Of YCTAHOBW Pa3IMUHU Of ApXKaBHUTE GOPEH3NUKM
MEeANLUMHCKM UHCTUTYTI HaBEAEHMW BO NNCTATa BO 3aKOHOT. BHATPEWHMOT pexunMm 3a
GOopeH3nuKNTE MEANUMHCKM M3BewTan Tpeban fa N3UCKYBa CTPYUYHUTE BEWTW AMULA
Aa [afaT NPUYMHM 33 HUBHUTE MUC/IEHA M Aa COPabOTYyBaaT Co CYACKWTE Tesa 3a Aa
NOCTeNeHo ja BOCMOCTaBaT KpeanbWIHOCTA U 1e/I0TBOPHOCTA Ha CUCTEMOT.

CynoT noToa pasriefyBan fanu HaUMOHANHWMOT CyACKM cucTeM 1 obe3beann Ha
Xa/snTesKaTa COOABETHM NPaBHW NEKOBYM 3a 1A CE YTBPAM OATOBOPHOCTA Ha JIeKapoT.
Bo BpCKa €O AMCUMNIMHCKATA NOCTanKa NOKpeHaTa O/ XanuTesIkaTa, Toj KOHCTaTupan
Aeka Bnactute 6apane npetepaH dopmasu3am CO ores feka Taa ypeaHo
MHOOPMMPpana AUCUMNAVHCKUTE OPraHU 3a Hej3nHaTa mpeTcTaBka. [loHaTamy,
npetcTaskaTa 61 6wia3anyaHo NogHeCceHa 40 3aeAHUUKUTE ANCUUMIMHCKIA KOMUTETH
CO orea Aeka 3aKOHOT MM [AaBan OBJACTyBatbe Ha GOPEH3NUKUTE MEANLIMHCKM
WHCTUTYTU Aa oabujaT Aa M3roTBaT M3BELWTAj WTOM BPXOBHMOT HaLMOHAAEH OpraH
BeKe ro fjaN HeroBOTO MUC/ere. KOHEUHO, U mapHMUYHaTa Ty>xba 3a HalOMeCT Ha
wreta 6u 3aspwmuna 6e3 ycnex, ako He 6una yTBpAeHa MeauUMHCKA HebpexHOCT

247



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

MNpu UcTparata Ha BAacTUTe. 1ako “Masio M3MEH) BO MPOMMUCUTE 33 HALIMOHAHOTO
jaBHO 3/1paBCTBO BO HAaCOKA Ha TOA [1a MM Ce MpUnuLie 0ATOBOPHOCT Ha JIeKapuTe 3a
PU3MLINTE KOM TWE TU MPE3EMaE BO MEAMNLIMHCKATA NPaKCa, TUE HE Ce NPUMEHYBasIE
PETPOAKTUBHO 3a XKa/nTesKaTa.

Kako 3ak/iy4yoK, of ropeHaBefeHNTe NpuYnHK, a 0cobeHo Nopaan HeEMOXHOCTa
Ha BnactuTe AedMHUTMBHO A3 ja YTBPAAT NpUUMHATA 33 CMPTTa Ha AfpuwjaH w

COO/IBETHATA OAATOBOPHOCT Ha HEroBuTe siekapu, Cy[0T CMeTan fieka MMaso noepeja
Ha MPOLEeAYPasHNOT aCMeKT Ha YEHOT 2.

YneH 41

Cy[oT M A0AENMA HAXKANNTENKATA 20,000 €BPa Kako HalOMeCTHa HemMaTepmujaaHaTa
WITeTa 1 296 eBpa 3a TPOLWOLMTE U U3gaToLUTE.
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Cucmemckuom nponycm 0d ce 3awmumu 30pdsjemo Ha 3amsopeHuyume u
HUM 0a um ce o6e36edu adekBamHa MeQUYUHCKA He2d B0 3amBop 20 hospeduse
useHom 3 u 6apane ycgojysarbe Ha ONWMU U NOEOUHEYHU MepKU NO UseHOm 46

NPECYAA BO NMPEAMETOT N’XABTAA3E npoTtus
rPY31UJA [GHAVTADZE v. GEORGIA]

(anba 6p. 23204/07)
1 MapT 2009

1. TnaBHu ¢pakTH

Xanutenor 6un popeH Bo 1982 roavHa u 6un 3aTBOpeH BO 3aTBOpOT 6p. 5 BO
Téunumcu. Toj 6UN yanceH Ha 19 OKTOMBPYW 2006 rOANHA U OCYAieH Ha Ka3Ha 3aTBOP 0A
OCYM TOMHM ¥ WecT Meceun. Toj NOTBPAWA feKa Nako 61U MHTpaBeHO3eH yxuBaTes
Ha gpora, Toj bun co obpo 34pasje npes HEroBOTO ancerbe. Kako noTkpena Ha OBa,
TOj 'V NPE3eHTUpan pesyaTaTuTe 04 TECTOT Ha KPB 0 10 OKTOMBPMW 2006 FOAMHA KOU
MOKaXKyBase OTCYCTBO Ha aHTWUTe A 3a XenatuTuc b u L.

Toj 61 xoCcNMUTaNM3MpaH TPUNATV BO TEKOT HAa 2007 TOAMHA. 3a NpBnaT 6ua npumeH
BO 3aTBOPCKaTa 6O/HULA Ha 22 jaHyapu 2007 roAuHa kora UMan 60/ka Bo rpagmTe,
MauHwuHa (ragerbe), noBpakarbe, XONTHLA M TPECKA. XenaToN0roT My AMjarHoCTULMpan
aKkyTeH xenatuTuc L u 3aknyunn Aeka Toj Tpu Meceln 6osefyBan of Tpecka v feka
XO/TWLATa Ce NojaBuaa eaHa Heaena npefj Toa. M Nokpaj MHTEH3UBHOTO /1EKYBatbe
HW3 KO€ TOj NOMMHa/ HeroeaTa cocTojba ocTaHasa cepro3Ha v Ha 8 GeBpyapu Hemy
My 6UN AWMjarHOCTULMPAH CUHAPOM Ha KO/MEeCTaTCka XOATULA 33 KOjWTO NekapoT
npenuilan HaTaMoOWHO NekyBatwe. /I nokpaj Toa, Toj bun nywTteH of 6oaHUUATA U
BpaTeH Ha3aj BO 3aTBOPOT Ha 10 ¢peBpyapu 6e3 ogobpeHme Ha nekapoT.

B0 3aTBOpOT, TOj ce Xanen Ao LieHTapoT 3a pexabuantaymja Ha XpTBUTE OA TOPTYpa
(,EMnaTuja*“) 3a HENOAHOC/MBITE YCNOBU HA HEFOBOTO MWYBatbe 0 c10604a, Kako
Aexa 6oneayBan o4 XONTULA, UMAJ OMNILITA W3HEMOLITEHOCT, BPTOI1aBMLA, OTEXHATO
jajerbe, HECOHMUA, MOKaueHa Temnepatypa, 60/Ka BO rpaguTe ¥ MO30/14MHbA Ha
pa3/IMuHK [e/I0BK OF HeroBoTO Teno. Toj 6WUa XOCMUTaAM3MpaH Mo BTOPMaT Ha 20
deBpyapu Ha baparbe Ha 3aTBOPCKMOT nekap. Hemy My 6un obe3bepeH TpeTmaH
3a rabuyHuTe paHuukn u xenatutuc L. Bo mefyBpeme, CneumnjaiuctoT 3a 3apasHu
6oa1ecTv 3aKkNyynn eka 610 HeEONXOAHO CHUMatbE CO MarHeTHa pe3oHaHLUa (MRI) 3a
[a Ce yTBpAM NPUUMHATA 33 HEroBaTa Tpecka, koja Tpaesia Co MeceLu, Ho 3aTBopckaTa
ynpasa Toa ro oabuna. Mako 6MN0 HanpaBeHO PEHTrEHCKO 3paverbe Ha 'pOeTHMOT
cTon0b, Toa He NoKaXaso Kakeu 61no 3Haum Ha 3abosyBarbe. HanpoTuB, CMUHANHOTO
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PEHTTeHCKO 3pauerbe MOKaXyBaslo Camo CrMoHAMM03a koja O6una BO moHanpeneH
ctaguym. Toj 6un otnywTeH oa 601HMLATA HA 31 MapT. B0 HejacHo Aanu Toa 6uio
0po6peHo 04 cTpaHa Ha BOAHNUKUTE NeKapu.

Xanutenot 6un xocNUTaNU3MpaH No TpeTnaT Ha 23 anpuA 3apajm BOCNaeHne Ha
rpaanTe, eKCTPEMHA N3HEMOLITEHOCT, TPO6EMM CO ANLLIEHETO M BUCOKA TEMMEPATYpa.
JlekapoT My AnjarHocTuumpan cybakyTeH xenatntuc Ll u Tybepkyn03Ho BocnaneHue
Ha rpaanTe 3a Kou Toj 406MBaN MHTEH3MBEH TpeTMaH. Cnopes MUCIEHETO Ha eaeH
HE3aBMCEH CMeUMjanCT 3a XenaTo/ioruja, HanpeyBakeTo Ha xenatutuc L Bo
TEWKN OKONHOCTM 61 MOXeNo Aa foBeae A0 UMyHoAedULMEHUMjA Ka] XKATUTENOT.
CneymnjasmncToT Npenuiian JoAropoYHO eKyBatbe BO MONMKAMHIKA 3a fja Ce OCUTypa
KOPUCTEHETO HAa KOMMATUOWAHM TPETMAHM 3a XenaTWTMCOoT M Tybepkyno3ata. Ce
UMHM Aeka Toa He 6MN0 HanpaBeHo. HEroBOTO /ieKyBakbe MOC/IE aBryCT 2007 rOAMHa
My 610 Heno3HaTo Ha Cy0T BO BPEMETO Ha 0Baa npecyaa.

2. 0anyka Ha CyaoTt

MoTnupajku ce BP3 uneHOT 3 o4 KOHBEHLMjaTa, XaNUTeNOT Ce Xanesa feka Toj
3aKauua pasnuHu 601ecTy BO 3aTBOPOT M HETOBOTO 34paBje Ce B/OWMWAO NOpagu
YC/I0BUTE Ha NMLYBakETO 0ff 106043 ¥ HEAOCTATOKOT Ha AfleKBaTHA MeAMLMHCKA
Hera.

YneH3

Cy[0T YyTBPAWA [ieKa OTCYCTBOTO Ha COOABETHA MEAULMHCKA HEra U NWYBaHETO
Ha 6onHO nnue of cnobopda BO HeafekBaTHM yC0BU 6K MOXeENO, BO NMpUHLMN, A
npeTcTaByBa NoBpefa Ha uYieHoT 3. [ip>xaBuTe nmane oOBpcKa Aa rv opraHu3mpaar
HWBHWTE Ka3HEHW CUCTEMU Ha HaUMH KOj 0 NOYNTYBA YOBEKOBOTO JOCTOMHCTBO, Oe3
ornes Ha Kakey OMA0 NPAKTUUHU UAN GUHAHCUCKU NOTEWKOTUN.

Mefy cTpaHKuTe He 6110 CMOPHO fieKa XaanuTenoT MMan notpeba o MeAULMHCKH
TPeTMaH U fiekyBatbe 3a HerosuTe 6onectn. Ho, cenak, Bnagata TBpaena feka 1oj He
3akauns kakeo 6uno 3abonyeare gogeka 6UN BO 3aTBOP U AeKa TECTUPAHETO HA
KpBTa Ha >XaNUTeN0T 04 10 OKTOMBPU 2006 TOAMHA HE MOXE/I0 Aa A0KaXe AeKa Toj
3aKauws xenatuTuc L Bo 3aTBOPOT CO ored Aeka Toj 6w yanceH 9 feHa nogouHa.
CTpaHKUTe MCTO Taka Ce Cornacuie Aeka TpU Meceuy npej Herosata AujarHo3a Bo
jaHyapw 2007 roavHa xanutenoT 601eyBan o4 NOCTOjaHUN TPECKM 1 TOj HeMan 4o6po
3pagje. Cenak, HeMasl0 eBUAEHLM]a 3a Kakau 6110 Hanopw fa ce yTBPAM NpUYMHaTa
32 HEroBUTE TPECKM M HEMAJIO [0Ka3u feka Toj 406UBaA KakoB OUA0 MeANLUHCKY
TpPeTMaH.
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MoHaTaMmy, Bnagata He Moxena fa ro o6jacHu Toa WTo He 6WA HampaseH
obua ga ce onpefenn reHOTMNOT Ha xenatutuc L wto 6uao HeonmxoAHO 3a Aa
ce npenuue afekBaTeH aHTUBMPaseH TpeTMaH M Aa Ce YTBPAAT LaHCUTe 3a
onopaByBatbe Ha Xa/UTeNOT. BAacTUTe HUKOral He BOAe/e CMeTKa 3a npenopakaTa
Ha CMeunjaanucToT XanuTenoT Aa buge CMecTeH BO MOJMKAMHUKA. HaMecTo Toa,
TWe oANyumnne Aa ja TpeTupaaT HerosaTa Tybepkya03a 1 Aa ro 3anpat TpeTMaHoT Koj
“Maj 3a Uen OTCTpaHyBakbe Ha BMPYCOT xenaTtutuc L. Mopaawn Toa, 610 yTBpaeHo
AeKka MeauuMHCKaTa Tpuxka 3a xenatutuc LI 6una ouurnedHO HeadekBaTHa.
OBaa HeafleKBaTHOCT, Kako W HeonpaBAaHUTe MpeKkUHW BO XOCMWTanM3auwujata,
0BO3MOXM/Ie 3a00/1yBaHETO 1A HaMpeAyBa O XPOHUYEH CTafUyM.

CyBoT CMeTan [ieka XaauTen0T BepojaTHO 3akauui Tybepkynosa gogeka 6un o
3aTBOP CO OI/Iel HA HEeraTUBHUTE Pe3yNTaTh Off PEHTTEHCKOTO 3paderbe Ha rpafHuoT
KOW OA MapT 2007 rofuHa, HeAOCTaTOKOT Ha XWUr1eHa Bo 3aTBOpoT 6p. 5 1 dakToT
AeKa 3aTBopeHunymTe co Tybepkyno3a He Oune offeNeHN Of 3APaBUTE 3aTBOPEHMLM.
Llopexa HeMy My 6un obe3befieH TpeTMaH 3a Aa ja eIMMUHMPa HdeKLnjaTa, HeMano
[0Ka3 /ieka UMano kakoB 6UM0 Hanop fa ce CNpeun Hej3MHOTO BpaKakbe, OHOCHO
NoBTOpYyBatbe. Mako fNekyBakeTo Ha paHuTe OMA0 afeKBaTHO, Ce CMeTano fjeka
3aTBOPOT MOPasIo Aa Ce Haofa BO He3/paBa KJMMATCKa COCToj6a WTOM TOj ro 3aKauns
0Ba 3apa3Ho 3a00/1yBatbe Ha NPBO MeCTO.

Hemano onpaeayBatbe 3a TOA WTO >XaAWTeNOT Ha fAeanatv 6un oTnywTeH
on 6onHMuaTa. He u3rnenano feka 3a BakBUTE MPeKUHW MMano opobpeHue oA
00NHUYKNTE NeKapu W HEeroBOoTO BpaKare BO He3ApaBuTe OOAHUUKW YCI0BW
poaeka 6un co cnabo 34pasje ro Hanpasuao fa buge ywre nopaHaue. lypy 1 ako
CypoT ro npudaTtnn aprymMeHToT Ha Bnagata geka 6onectuTe Ha xanwTenot bune
npeAn3BUKaHW of MMyHogeduLUMeHLM]a, TOA CaMO 4aBao ylTe eaHa MpUYMHA 3a
3aTBOPCKaTa ynpaea /ja ejCTBYBa KOOPAUHMPAHO CO NeKapuTe.

Ha kpajoT, cnopea rmeauwTeto Ha CyaoT He 6MA0 BO CKAAA CO YNEHOT 3 nle
AnweHo of cnoboaa aa buae xoCcnUTaM3NPaHO CaMo OTKAKO HETOBMTE CUMNTOMM ja
AOCTUrHaNe HUBHATA Ky IMUHaLWja 1 Aa buae oTnywTeHo of 6onHMUa npea aa buge
OMOpaBeHO 3a Aa OAM BO 3aTBOP KOj He MOXen Aa ja obe3beam afekBaTHaTa Hera.
Mopaaw Toa, Mano NoBpe/a Ha YIeHoT 3.

YneH 46
BpojoT Ha TEKOBHM Cayyau NpoTuB [py3mja no Kow ce nocranyeano npeg CyaoTt

BO O/IHOC Ha HeafeKBaTHOCTa Ha MeAMLIMHCKATa Hera 3a nua nWweHn og croboga
kou 6oneaysane of 3apasHu 3abonyBarba OTKPUBANO cMcTeMckn npobaem. buno
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notpebHo fa 61AAT yCBOEHU HEONXOAHMTE 3aKOHOAABHM U AAMUHUCTPATUBHU MEPKK
WTO € MOXHO Nobp30 33 fa Ce Crpeun HaTamowWHaTa TPAHCMUCKja HA 3apa3HuTe
3ab0/1yBatba BO PaMKWTE HA IPy3MCKMOT 3aTBOPCKW CUCTEM, Kako W fja Ce BOBeje
CWUCTEM Ha CKPUHWHT MpW MPMUEMOT 3a Aia Ce rapaHTMpa HWBHMOT 6p3 1 Ae0TBOpeH
TpeTMaH U1 JiekyBatbe. BO 0AHOC Ha C/ly4ajoT Ha XaauTenoT, Ha ApXasata i 6uao
Ha/NI0XKEHO HEero Aa ro CMecTu BO YCTaHOBa Koja Ke MOXe fa My MpY>XW ajekBaTeH
MeAULMHCKI TPETMaH 3a xenatutuc L, 3aeaHo co Tybepkynosata.

YneH 41

CynoT My LOCYAWA Ha XanuTesoT 17 eBpa 3a MaTepujasHaTta WTeTa, 9,000 eBpa 3a
HemaTepwja/iHaTa WTeTa 1 1,639 eBpa 3a TPOLWOLUM 1 N3[aTOLMU.
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Hedocmamokom Ha MeduyuHcCKa Heaa, pakarbemo 8o 3amka u
Hed0B0/HOMO 06pa3z/meHUe Ha NPUMBOPOM HA ¥aaumesnom, Koj 6us
XVIB nosumuseH u koj 601edyB8as 00 CyposU XpOHUYHU 3a60/1yBaka
u dywesHu b6osecmu eu nospedysase uaeHosume 3,5 U 6

NPECYAA BO NMPEAMETOT KXYAOBUH npoTtus
PYCUJA [KHUDOBIN v. RUSSIA]

(Kanba 6p. 59696/00)
26 OKTOMBpU 2006

1. TnaBHu ¢pakTH

Xanutenot 6un pycku ApxasjaHWH Koj 6un poaeH BO 1979 TOAUHA W XUBEEA BO
Mockaa.

Ha 29 okTOMBpMW 1998 roauHa Toj 6WN NOBMKAH 04 CTPaHa Ha MHPOPMaHTKa
Ha TajHaTa noauumja, Koja nobapana Toj fa M KynW Hekoja Apora. XanuTenot ce
COTMAcKA 1 N Kynua 0.05 rpaMa XepPOUH, WTO TOj TO NJATUA CO NapuTe KOU Taa My
M fana. Ha HeroBoTo Bpakarbe Ha MecToTo 3a cpesba Kaje wWro Toj Tpebano Aa u ja
Bpauwu gporaTa, T0j 6Un npueeseH of NOANLUCKN CryxbeHnuu.

CNnefHUOT AeH Toj 6un 06BUHET 3a TProBMja CO ApOra U NPUTBOPEH BO UCTPaXeH
3aTBOp. lpM U3peKyBareTO Ha HEroBWOT MPUTBOP, OOBMHWTENOT Ce OCBPHaj
Ha OKO/NHOCTWTE Ha MNpUBEAYBAHETO HA XXa/NWUTENOT, TeXuHata (CypoBOCTa) Ha
00BMHeHM]jaTa NPOTUB HETrO WU Ha PU3NKOT Of Kpuerbe/6ercTBo. HeroBUOT NpUTBOP
6un noHataMy MpoAO/IXKYBaH BO HEKOJIKY MPUAMKU. He Oune AafieHn npuumnHM 3a
TUE OLTYKH.

Kora xanutenot 6un yancen, 1oj 601efyBan of HEKOAKY XPOHUYHU 3a60NyBakba,
BKNYUYBajKU enuaencuja, naHKpeaTuTue, BUpaneH xenatutue b u L, Kako 1 pasnuuHu
AywesHu 6onectv. 3a BpemMe Ha MNPUTBOPOT TOj 3aKauma HEKOAKY CepUO3HU
3abonyBarba, BKAyUYyBajKu cumaHuum, 6pOHXUTUC M aKyTHa MHEBMOHWja. Toj McTo
Taka MMan HeKoAKy enuaenTWuHW rpyeBu. Bo MHOry npuavmku opbpaHaTta ru
MHGOPMMPpana CyfoT, ynpasaTa Ha UCTPAXKHUOT LieHTap U ApyruTe Ap>KaBHU OpraHu
32 HeroBuTe Cepuo3HM 34paBcTBeHu npobnemu n besycnewHo 6apana TemeneH
MEANLMHCKN Npernes.

Ha 27 jynu 1999 roavHa AOMAWHWOT CyA OAnyuna Aeka 6uno notpe6HO HOBO
MCMUTYBakbe Ha [AYWEBHOTO 3/paBje Ha XanuTenoT. Toj ro OANOXUA NpesMeToT U
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HapeAun MPUBPEMEHO XaAWUTENOT Ja OCTaHe BO 3aTBOp, 6e3 fa Aaje Kakau 6uao
NpUUMHKL. HUKoraw He 6una pasriefaHa xanbata Ha XaauTenoT NpoTUB Taa OA/YKa.

MpBOTO pouuLLTE 32 OCHOBAHOCTA Ce OAPXKa/0 Ha 11 HOEMBPM 1999 roAMHa npej
OKPYXHMOT CyfA. XKannuTenot He 6UA NpUCyTeH. ABOKATOT Ha XaauTenoT nobapan
0AN0XYBatbe OUAejkM HEKOIKY CBEAOLM, BKAYUYBAjKM rO M INLIETO KOE MYy FO MPoAano
XEPOVHOT Ha Xa/sUTEN0T, KaKo v MoaMLajuMTe BMEWaHN BO onepalwujaTta, He aowne
Ha pouunwTeTo. CyaoT ro oabua HeroBoTo Hapatkbe U YTBPAUA Aeka xanutenot 6un
BMHOBEH 3a npojaxba Ha XepOMHOT, HO ro MyWTUA Ha cnoboja NopaAn HAOAMUTE BO
NCMXMjaTPUCKMOT M3BELWITaj KOW HaBedyBase Aieka Toj ro CTOpUA AeanoTo BO CocTojba
Ha HeMpecMeTINBOCT.

Bo TeKOT Ha CyAerbeTo oabpaHaTa Ha XanuTenoT TBPAeAa Aeka, CMPOTUBHO Ha
pycKOTO MpaBo, Xanutenot 6w NOTTUKHAT Aa r0 U3BPLWM AeN0oTO o4 CTpaHa Ha
noavunckata MHGOpMaHTKa. Bo Heroeata xasnba, Toj TBpAen Aeka moauumjaTta ro
bewe dabpvkyBana KPMBWUHOTO A€0 U fieka MpWU3HAHMETO OUA0 M3BAEUYEHO CO
cuna. TpackmoT cyd Bo Mocksa ja oabun xanbata Ha 11 jaHyapu 2000 roAvHa.

2. 0anyka Ha Cyaot

Xanutenor KOHKpeTHO TBpAen Aeka TOj He MPUMWA afeKkBaTeH MeAULMHCKM
TpeTMaH BO WCTPaXHWOT 3aTBOpP, AeKa YC/0BUTE Ha HEroBWOT nputeop bune
HEYOBEUKN W [Eerpafupauku, [eKa HEroBMOT NPUTBOP 0 HAaAMUHAA Pa3syMHOTO
Bpeme, Aeka uan HerosuTe Oapatba 3a mywTarbe Ha cnoboga bune pasrefyBaHu
CO 3HAUMTE/NIHW OANarakba WAM UCTUTe He Bune pasrnedyBaHW U KOHEUYHO, feka
HeroeaTa ocyzAa He 6una LeNOCHO 3aCHOBAHA HA AoKa3w npubaBeHu Kako pesyaTar
Ha NO/MLMCKA NpoBOKaLumja. Toj ce NOTNUPAa BP3 YJEHOT 3, YIEHOT 5 CTaB 3 U 4 U
YJIEHOT 6 CTaB 1.

yneH3

CyaoT HanomeHan [eka CTpaHKUTe Mpe3eHTUpane PpasiMuHM Bep3un  Ha
MeaMLMHCKaTa NOMOW Koja ja MPUMWA XKAAUTeNoT BO NMPUTBOPCKMOT 06jekT u
MOTCETU/I AEKA PENIEBAHTHMOT CTAaHAAPA Ha [OKAXYBar€ HA HEroBarta NpoLeHKa Ha
pokasute 61 ,HafBOP 04 Pa3yMHO COMHeHMe“, Kora HacTaHuTe BO Npaluakba cnafaat
LLeNNIOCHO UK BO FONIEM [ieN1 BO MCKNYYMBO 3HAEHE HA BAACTUTE, KAKO LWITO € TOQ BO
CNyYajoT Ha /MLaTa BO MpUTBOP/3aTBOP, Ke Ce M0jaBaT CUAHU GaKTUUKK Npe3ymuyun
BO MOT/Ie/l Ha NOBPEANTE KOW HacTaHa/le BO TaKOB MpUTBOP/3aTBOP. Bo TakBM Cayuaum,
TOBApOT Ha [JOKAXyBaHETO NPEMUHYBa BP3 BAacTUTe Aa 00e3beaaT 33A0BOINTENHO U
ybennneo objacHyBare.Bo 0TCycTBO Ha TakBo 00jacHyBarbe, Cy0T MOXKe [1a U3B/IEKYBA
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NPeTnocTaBku KOU MOXaT fa buaaT HeMoBO/HM 3a TyxeHaTa Bnaga. Cnopeg 1oa, T0j
TPrHaa Aa WCMUTYBA Aa/u TOBAPOT Ha [JOKaXyBarbe BO KOHKPETHWOT cayuaj Tpeban
Aa NpeMuHe BP3 BAacTUTe. XanuTenoT ce xanen Aeka Toj He fobvean agekBaTeH
TpeTMaH 3a HerosuTe 3abonyBatba foAeka 6Un BO NPUTBOP, HO TOj He NMpe3eHTUpan
KakBuW 6110 MEAULMHCKM JOKYMEHTI KOW ja NpeLuusupane NnprpoaaTa Ha TpeTMaHoT
wTo T0j bakTMuKK ro AobMBan fOAEKa Ce Hafan BO NMPeACYACKU MPUTBOP, AOKOKY
BOOMLITO MMa0 KaKoB 6WUA0 TPETMAH.

BnanaTta He Hervpana fieka xanutenot 60aeayBan oOf XpOHUYHM 3a60/yBakba U1
AYWEBHW HEAOCTAaTOUM BO MOMEHTOT Ha HEFOBOTO ancekbe. 3aToa 6110 HanoMeHaTo
AieKa BO COINACHOCT CO HamaTcTBMjaTa 04 EBPOMCKMOT KOMMWTET 3a CripeuyBatbe Ha
MayereTo M HEeYyOBEYKOTO MAM AErpaaMpaykoTo MocTanyBakbe WM KasHyBatbe,
BAacTute Tpebase Aa BOAAT eBMAEHUMja 3a HerosaTa 3ApaBCTBeHa nosioxba u 3a
KakoB 6110 TpeTMaH Ha Koj Toj 6un noanoxeH pgoaeka 6un Bo nputeop. Mcto Taka
6nna ncTakHaTa 3arpyXeHoCTa BO OIHOC Ha HAl/10TO B/IOLLYBakbe Ha HEFOBOTO 3/1paBje
pojeka 6un BO MpUTBOP, LWITO MOKPEHANO COMHEXMW BO OAHOC Ha afeKBaTHOCTA
Ha pacrnoNOX/AMBMOT MeAULUMHCKM TpeTMaH. OcBeH Toa, 60 HanoMmeHaTo Aeka
XKasMTeNOT ro CBPTEN BHUMAHMETO Ha BAACTUTE KOH HEroBWUTE HABOAM BO BPEME KOra
OA HUB 61 MOXeI0 pasyMHO fa ce o4YeKyBa Aa Npe3emMaTt COOABETHU MepKM 1 Aeka
HEroBMOT TaTKO UCTO Taka nobapan He3aBUCHO MeAWLIMHCKO UCMUTYBakbe (Mperes)
BO HajMmanky Ase npuavku. CyaoT yTBpaAUA aeka 6W10 anapMaHTHO Toa LWTO OBUE
Gapara bune opbusaHu, a npernegute 6une MOXHM CaMO NO WMHULMjaTMBA Ha
NCTPaXKHUTE OpraHu. VIHUMAEHTOT 0 16 anpuA 1999 rOAWHA, KOra XasuTenoT TBpaen
A€Ka HEeroBMoT LMMep BO KeawnjaTa Tpebano ga My B6pu3ra nHjekumja 3a ga cnpeym
ancerbe, 6UN UCTO Taka HaraceH co ocobeHa 3arpuxxeHOCT. BepanjaTa Ha HacTaHUTe
04 CTpaHa Ha xanuTesnoT buna npudateHa co ores Aeka TOj U3rOTBMA NUCMeHA
3jaBa Ha CBE/IOK O/I HErOBUTE LIMMEPU BO KeawujaTa, a BaajaTa He U3roTeBmAa fOKa3u
Kou 61 foKaxase CNpOTUBHOTO. TakBaTa MOMOLL O CTPaHa Ha HEKBANNDUKYBAHM
nnua He 61 MoXena fla ce CMeTa 3a aZleKkBaTHa.

CeBKyMHO, ropeHaBefieHnTe GakTopu 6uae Bo No3a Ha HaBOAOT Ha XaAUTeNOoT
AeKa MegMuMHCKaTa Hera BO MPUTBOPCKMOT 06jekT buna HeageksaTHa. Bo osue
OKOJIHOCTH, 3afjaua Ha Bnagata 6una HuB Aa rv nobue. Ho, Taa He M3roTBM/Ia KakoB
610 [OKYMEHT KOj 06jacHyBa/ KakoB BU/J MEANLMHCKM TpeTMaH 6u npuMeHeT Bp3
XKasMTENOT. BCYLWHOCT, Hej3MHWUTE MOAHECOLM 1 MPOU3HECYBatba BO BpCka €O Toa bune
HejacHW 1 JIoWo noTkpeneHu. Mopaam Toa 6una npudaTteHa BepamnjaTa Ha XaaUTeNOT.

Cy,ClOT I'IpMC])aTM/] AeKa MeANLNHCKATa NOMOLL KOja 6una A0CTamnHa BO 3aTBOPCKNTE

6onHMUM  He cekoraw Moxena fga buie Ha UCTO HMBO Kako BO Hajaobpute
MEeULMHCKM YCTAHOBM 33 OMIWUTATa jaBHOCT. HO, M NOKpaj Toa, ApXaBaTa Mopasa Aa
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ocurypa 3apasjeto n 6narococtojbata Ha nNpuTBopeHMTe AnLUa Aa buae agekBaTHoO
obesbeneHa Taka wrto, Mmefy Apyroto, HUM Ke um Oupae npyxeHa notpebHaTa
MeAWUMHCKa noMoLw. buao 3abenexaHo feka xanutenot 6oaedyBan Of HEKOAKY
XPOHUYHU 3a6onyBatba, 6N XUB-no3uTeeH U 6oneayBan 04 CepuMo3Ha AyleBHa
60/1eCT, MaKo HUWTO He YKaxyBaso Aeka HeroBm1oT CTaTyC Haue HO He 61 BO ckaafg
CO MpWTBOPOT. BO OBME OKO/NHOCTM OTCYCTBOTO Ha KBaAWMKyBaHa M HaBpeMeHa
MeanLMHCKa NMOMOLL, 3aeHO CO OAOMBaHETO Ha BAACTMTE fla A03BOAT HE3ABUCHO
MEeAULMHCKO UCMUTYBatbe (Mperies) Ha HeroeaTa 34paBCTBeHa coCTojba, CO3Aano
CU/IHO YyBCTBO Ha HECUTYPHOCT KOEWTO KOMOMHMPAHO CO HEroBoTo ¢U3NUKO
cTpagatbe CyAOT yTBPANA AeKa JOBENO A0 AerpaAupayky TpeTMaH. CyaoT nopaaum Toa
OUN Ha MUCAEetbe 1eKa MMaNo NOBPeAa Ha YNeHOT 3.

Majku ro Toa npeasua, CyaoT CMeTan Aeka He BMA0 HYXHO OfBOEHO fAa o
MCMUTYBA Xan6eHNOT HaBO/ Ha XKaNMTENOT 3a OMIITHATE YCNOBM Ha HEFOBMOT MPUTBOP.

YneH5cras3

Cy[0T HAaMOMEHa  [ieka HeroBOTO OBAACTYBatbe Aa MM NPEUCIUTYBA HAOAMUTE HA
AOMaLLHUTE CY[0BM BO OBOj KOHTEKCT 6M/10 OTpaHMY€EHO: CamMo ako 06pa3noxeHMeTo
6uno apbUTpapHO MK aKo HEMY My HEAOCTUTaa KakoB 6110 paKTUUKL OCHOB TOj
MOXe/l 1a UHTEPBEHMPA U ja KOHCTaTMPa AeKa NpUTBOPOT OUA HeonpasaaH.

Toj rM CNOMEHaN NpUUYNHUTE fafieHN BO NPBOOMUTHOTO NPUTBOPCKO pelleHne 04
30 OKTOMBPM 1998 roanHa. Cenak, CyAoT corefan Aeka JOMaLIHUTE CY[0BM He Aane
MPUYMHK KOTa ro MPOAO/KYBaje MPUTBOPOT Ha XaAWUTENOT UAU Kora v ofbuBane
HekoakyTe 6aparba 3a nywTare Ha c1060Aa nofHeceHM of CTpaHa Ha oabpaHarta.
Toj noTceTun feka TexunHaTa Ha 0OBMHeHMETO He 6U MoXena cama no cebe pa rm
onpaeaa AoATUTe NMEpPUOAW Ha NMPUTBOP Mpes CYAEHETO HUTY, Mak, Moxena aa buge
MCKOPMCTEHA 33 f1a Ce aHTULMNMPa 3aTBOPCKaTa KasHa. YwTe noseke, Toj 3abesnexan
[eKa BNacTUTe He BoJe/e CMETKa 33 BaXKHM GakTopw, Kako WTO ce MaafaTa Bo3pacT
Ha Xa/UTes0T, HETOBWUTE 34PaBCTBEHM NPOOAEMU, OTCYCTBOTO Ha KPUBMUHO Aocue
33 Hero, GpakToT Aeka TOj MMan MoCTOjaHO MEeCTO Ha MPecToj U CTabuaHW cemejHU
opHocu. Ce MCMOCTaBMAO AeKa BAKBMOT HeLOCTaTOK Ha obpasnoxeHue He 6un
C/lyyaeH UM KpaTKOTpaeH MpomnycT, TyKy noBeke BOOOMYAEH HAUMH Ha CNpaByBatbe
co baparbaTa 33 nywTarbe Ha cnoboga.

Cy,ElOT 3aKiydun AekKa npuUTBOPOT Ha XaAUTENOT KOj Tpaen eAHa rognHa un 23

AeHa He 6UA onpasjaH Co ,peNEBAHTHM W AOBONHW® MPUUMHM U NOPaAM TOA UMaso
noBpeaa Ha YNeHOT 5 CTaB 3.
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YneH 5CcraB 4

CypoT noTceTwA fieka noctoee [Ba acrnekTa Ha 6aparbeTo 3a ,0p3nHa‘“, Npu WTo
ABata bu1e NpoLeHeTH BO CBET/IMHA HA OKO/THOCTUTE Ha CEKOj CA1yJaj: NpBO, Mopa Aa buae
AaZieHa MOXHOCT 3a NPABHO NpencnuTyBakbe Habpry WToM anueTo Ke buae oaseseHo BO
MPUTBOP W1, AaKO € TOA HEOMXOAHO, BO Pa3syMHW MHTEpBAN NOC/1e Toa. BTopo, nocrankara
3a NpencnuTyBarse Mopa Aa buze cnpoBefieHa Co JO/KHO BHUMaHMe.

CynoT yTBpAWA [eKa NpeucnutyBareTo Ha OaparbaTa 3a nywTake Ha cnoboga
6UN0 HeompaBAaHO OANOXeHO. IMajKu v npeABUA TakBUTE KOHCTaTauum, CynoT
OLeHUN AeKa MMasio MOBPeAa Ha UNeHOT 5 CTaB 4.

YneH 6 cTaB 1

CypoTt 3abenexan Aeka XanautenoT HeMan KpUBHUUHO OCUe W jeKa eiUHCTBEHNTE
HaBOAW 3a HeroeaTa BK/IyUYeHOCT BO mpoaaxba Ha Apora folw/e of noavuymckara
MHbOPMaHTKa. YiTe noseKe, Toj He ocTBapua duMHaHcucka fo6MBKa o4 34esKaTa.
Mopaau Toa, Ha Cy0T My Ce UMHeI0 ieKka NoanLmMcKkaTa onepaluja He ro Tapretpana
XANUTENOT NIMUHO Kako A0OpO No3HaT Tprosel (auaep) Ha Apora, TyKy noBeke koja
610 AMYHOCT Koja WTo Ou ce cornacuaa Aa Habaew xepouH 3a MHPopMaHTKaTa.

BO OTCYCTBO Ha ceondaTeH CMCTEM Ha NPOBEPKU, KOj 61 ja npocieana noanLmnckaTa
onepauuja, ynorata Ha NojoLHEeXHa KOHTPOa 0Off CYAEUKWMOT CyA CTaHana KydHa.
Cenak, CynoT 3abenexan aeka noanLaeLoT Koj 61 BMelwaH BO ,TECTOT Ha KynyBatbe®
HUKoraw He 6WUA UCNpalwaH oA CyaoT, nako oabpaHaTta 6apana 1oj Aa buge cocnyua,
HWTY MLLETO BUNO OCYEHO 3a MPOAaBatbe Apora Ha XanuTenot. KoHeuHo, CyaoT bun
ocobeHo norofieH o GpakToT Aeka CaMMOT XanuTen He OUA COCAYLAH Of CYAOT Mo
npalarbeTo 3a MOTTUKHYBaHeTO OUAEjKU TOj UCTO Taka BUA OTCYTEH Of CYAEHETO Ha
11 HOEMBPY 1999 rofnHa.

CeBKynHo, CyaoT yTBPAUA AeKa Mako AOMALWHMOT CyA MMaa NPUYMHA a Ce COMHEBa
[eKa UMano 3aMKa, TOj He Tl aHaNN3Mpas peneBaHTHUTE GAKTUUKK 1 NPABHU €/IeMEHTU
Kowm 61 My MOMOTHa/le 3aMKaTa /1a ja pa3rpaHnyum O NerMTUMHMOT OCHOB Ha MCTPaXHaTa
akTMBHOCT. C/lealyBasio [IeKa nocTankara Koja BOeNa 10 0CyAa Ha XanuTenor He bua
,MpaBnuHa“ n CyfoT CMETa ieKka MMano NoBPeaa Ha UNEHOT 6 CTaB 1.

YneH 41

CynoT My JOCYAMA HA Xa/aWTenoT 12,000 eBpa BO MOMIe] Ha HemaTepujasHata
wreTa u NpubANXHO 3,130 eBpa 3a TPOLWOUM U U3AATOL M.
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Jlodeka pesiegaHmMHama pe2ynamopHa pamka He 0mkpusasd Kaksu 6uo
Hedocmamoyu 8o no2sed Ha 068pckama Ha Opx#asama 0d 20 Wmumu npasomo
HA XUBOM HA CONPY20M HA #aAume/aKama, HedoCMu20m Ha epeKMuUBHU A1eKosU

npemcmasysan npekpwysarbe Ha npoyedypasHuom acnekm o0 useHom 2

MPECYAA HA TOZIEMUOT CYACKWU COBET BO NPEAMETOT
JI0NE3 AE COYCA ®EPHAHAE3 npoTue MNOPTYTA/INJA
[LOPES DE SOUSA FERNANDES v. PORTUGAL]

(anba 6p.56080/13)
1 A€KeMBpH 2017

1. TnaBHu $pakTH

Xanutenkata 6una nopryraacka ApxagjaHka umjlwTo conpyr 6ua NOANOXKEH Ha
onepaumja 3a Aa rm OTCTpaHW NOAMNUTE Ha HOCOT BO 6oaHuuaTta ,Buna Hoea ae
raja“ (BBHT) B0 HOEMBPM 1997 roanHa. NMpu HErOBOTO Bpakakbe A0MA TOj MMa CUAHM
rnaBo60/1KK, TaKa WTO ce BpaTuI Ha3aj Bo BBHT, kaje wTo My bvae fujarHoCTULpaHm
ncvxonowku npobaemu v My bune npenuiuaHn NeKOBU 33 CMUpPYBatbe. HapegHMOT
AeH O/ CTpaHa Ha HOB MEAMUMHCKM TUM My OUA AunjarHocTMumpaH OakTepucku
MEHWHIUTUC 1 TOj BuAn NnpedpsieH BO 04A4eN0T 32 MHTEH3MBHA Hera. Toj TaMy OCTaHan
C€ [0 MOYeTOKOT Ha AeKeMBpU 1997 roAWHA, Kora OUA npeHeceH BO OMWTOTO
MeANLMHCKO Kpuao, My buae AnjarHOCTULMPAHM Ba YNPA HA ABAHAECTOMANAYHOTO
upeso, n bun TpeTvpaH of a-p J.B.

ConpyroT Ha >anuTenkata ja HanywTua 60AHMLATA OCYM [eHa MOAOLHA, HO
Heroeata 60/sKa NpoAo/kuaa. Toj OTUIWOA BO YPreHTHUOT oAfen Ha BBHI ywTe
Tpu natm n 6wun xocnutanm3mpaH Aganatu. pu TecTMparata MMaao HaoAM Ha
6akrepujata Clostridium difficile. Bo noueTokoT Ha 1998 roguHa 1oj 6un oTnywTeH o4
4-p J.B., KOj My npenuiwan TPeTMaH W ro ynatua Ha BOHOONHUYKMOT OfAeN 3apasu
HaTaMOLWHO caeferbe. MofoLHa Bo deBpyapu 1998 roanHa ConpyroT Ha XanuTeakata
6un npumeH Bo apyra 60AHMUA, Kaje WTO NOYMHAN Ha 8 MapT 1998 roamHa. Bo
YBEPEHWETO 32 CMPTTA Kako NpUUKMHA Ce HaBeAyBana cenca (Tpyerbe Ha KPBTa).

Bo aBryct 1998 TroAMHa XXanuTenKata Hanuwana nucMa Ao MUHMCTEPCTBOTO 3a
3APaBCTBO, PerMoHanHaTa 34paBCTBEHA yNpasa v A0 MeAULMHCKOTO 3A4PY>XeHUE, BO
KOW HaBefyBana Aeka Taa He fobuna 0bjacHyBarbe 33 HEHAJejHOTO BAOLWYBAE Ha
3A4PaBjeTo Ha HEej3UHMOT COMpYT W HeroeaTa MOAOLHEeXHa cMpT. Bo centemapu 2000
rofuMHa feHepasHUOT MHCNEKTOP 33 3/pakje HapeAwWa WCTpara, Koja pesyatupana
BO M3BelTaj objaBeH BO jyau 2006 rOAMHA, KOj 3aKNyYna Aeka HeMaso OCHOBU 3a
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AVCUMNANHCKA OAFOBOPHOCT 3a HEeOpexXHOCT Ha 3acerHatnTe nNpodecuMoHanum.
MefyToa, ce TBpAeno Aeka ynaTyBakeTo O CTpaHa Ha A-p J.B. 33 BOH6O/HMUKO
cneperbe 60 HEJOBOIHO M AieKa HAMeCTO TO0a COMPYroT Ha Xanutenkarta Tpebasno
Aa octaHe Bo 6o/nHWMUATA noj HemocpejeH Haa3op. Mopaau T0a, TeHepasHWoT
MHCNEeKTOp Hapeaun AUCUMNAMHCKA nocTanka npoTtve A-p J.B., koja buna 3anpeHa
AO/eKa He 3aBpliena KpMBMYHATa mocTanka. Mpotme A-p J.B. 6buno nokpeHato
o6BMHeHMeE 3a yOncTBO 04 HebpexHOCT, Ho Toj bun ocnobopeH of 06BMHeHME BO
jaHyapu 2009 roguHa of CcTpaHa Ha OKPY>XXHWOT CyA MOpPajAW HefOCTUT Ha [OKasu.
OvcumnanHckata noctanka 6uaa nosiedeHa, a NoC/aef0BaTeIHUTE NMPABHU NEKOBU
Ha xanutenkata 6une ofdUEHU, WTO KYAMUHUPANo Co 0A0MBAHETO 0f CTPaHa Ha
BpXOBHMOT ynpaBeH cyf BO ¢peBpyapu 2013 TOANHa.

2.0anyKka Ha CyaoT

XKanuTenkata ce xasnena feka CMpTTa Ha Hej3MHKMOT conpyr 6una npean3BMKaHa
0/ HEBPEXHOCTA 1 HEBHMMATETHOCTA HAa MeAMLMHCKMOT NMEePCOHa 1 fieka BAacTuTe
He ja objacHW/e NpuuMHaTa 3a HeHaZlejHOTO B/IOWYBAtbe Ha HETOBOTO 3/paBje. Taa
MCTO Taka Ce Xajena Ha AO/MKMHATA M UCXOAOT Ha AOMAlHATa mocTanka. Ha 15
AekemBpu 2015 roanHa COBETOT CMEeTaa Aeka MMano MaTepujanHa v npoueaypanHa
noBpeda Ha uieHoT 2. Ha 6aparbe Ha Biajata COMMAcHO UEHOT 43, NPeaMETOT My
6un ynateH Ha fONIEMWOT CYAICKU COBET.

YseH 2 (MaTepujaaHo)

CypoT HanomeHan Aeka Toj OMA YeCTO MOBMKYBAH A3 OAJydyBa BO MpeAMeTH
KOW Ce OAHecyBaaT Ha HaBOAM 3a HeOPEXHOCT KOja Ce MojaByBa BO KOHTEKCT Ha
MeAMLMHCKMOT TpeTMaH Bo 6osHuuuTe. Toj CMeTan feka OBOj NpeAmeT AaBan
MOXHOCT fja ce peadvpmupa 1 pasjacHM OMceroT Ha MaTepujasHUTe MO3UTUBHM
06BPCKM Ha ApXXaBWTE BO TaKBM C/lydan. Toj HaBen [Ba BUAA HA ,MHOTY UCKAYUYNTENHU
OKO/HOCTK® BO KOM MOXe Aa buje MHBO/NIBMPaHa OATOBOPHOCTA Ha ApKaBaTa crnopej
UNeHOT 2 BO NOMIeA Ha NpYXaTennTe Ha 3PaBCTBEHA Hera.

MpBo, Taa Moxe fa buae BkAyyeHa TaMy Kafie WTO XWBOTOT Ha NOeAUHeYeH
MaLWEHT e CBECHO CTaBeH BO OMACHOCT CO HETMpareTO Ha MpUCTan [0 YpreHTeH
TpeTMaH 3a CnacyBake Ha XMBOTOT. Taa HE Ce MPOLWMPYBa Ha C1yYanuTe Ha MaH/UB,
HEKOPEeKTeH AN Of/I0KEH TPETMaH.

Buno 3abenexaHo AEKa XKaJINTENKATA HE TBPAENA AE€KA CMPTTA Ha H€j3l/IHI/10T

conpyr 6una HamepHa, TyKy [eka TOj MOYMHAN KAaKo pe3yntaT Ha MHoekumja
cTekHaTa Bo 60/HMLATa M MegMUMHCKA HeOpexXHOCT. MegUUMHCKMOT TpeTMaH
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Ha COMpYroT Ha Xanutenkata 6UN NOANOXeH HAa JOMAlleH HaA30p, HO HUTY efieH
CYACKW WM AUCLUUNJIMHCKM OpraH He YTBPAW/ KakBa OM0 BMHA BO BPCKa CO TOA.
YwTe noseke, HUTY efieH 04 fOKa3uTe NpubaBeHN CO MeAULMHCKO BelTayere He
yCTaHoByBase AedUHUTUBHO MeauuMHCKa HebpexHocT. CyAaoT NOBTOpPWUA Aeka
OCBEH BO CAyyauTe Ha ouurnedHa apbUTPapHOCT UM rpewka, He 6KUao Herosa
dyHKUMja aa v goBefyBa BO npallarbe pakTUUKMTE HAOAM M3TOTBEHM O CTpaHa
Ha JOMaLIHNTE BAACTK, 0CO6EHO BO MOT/Ie] HA MPOLEHKUTE HA HAyYHWUTE eKCrepTul.
MoHaTamy 610 HAMOMEHATO [eKa XannTeNKaTa He Ce Xanesa Jeka Ha Hej3aMHUOT
conpyr n 6un HerupaH npucTan A0 MeAUUWHCKU TpeTMaH, HWUTY Aeka UMano
KakBM OUN0 AOKA3M WTO ynaTyBase Ha Toa. bKU/io MOBTOPEHO Aeka CayyanTe Kaje
WTO MMas0 MAM HABOAHA rpelka BO AMjarHo3aTa, Koja BOAE/Na KOH OANOXEHO
cnpoBedyBatbe Ha COOABETHMOT TpeTMaH, WAW HABOAHO Of/Jarakbe Ha Hekoja
KOHKpeTHa MeMLMHCKa MHTepBEHLM]a, HE MOXee camu no cebe fja ce cMeTaar 3a
€KBMBANEHTHM CO HETMPaFbETO Ha 3/]paBCTBEHATA 3aWITUTA.

BTopo, oAroBopHoCTa Ha ApxaeaTa Moxe fa 6uae nokpeHata Kkaje LWTO
CUCTEMCKOTO WMAU CTPYKTYPa/IHOTO HePyHKUMOHUpatbe Ha OONHWMUKMTE yCayru
pe3ynTWpano BO TOa NAUMEHTOT Aa buAe AnlleH 04 YpPreHTeH TpeTMaH 3a cnacyBatbe
Ha XWMBOTOT. Bnactute mopane unv tpebane Aa 3Haat 3a pu3MKOT U nponywTuae Aa
M Npe3emMaT HEeOMXOAHMTE MEPKU 33 [a O CMPEeYaT peasn3nparbeTo Ha pu3nKoT, Co
LWTO Ha TOj HaUYUH TN CTaBM/i€ BO ONACHOCT XXMBOTUTE HA NAUMNEHTUTE, BKAYUYNTENHO
M XKMBOTOT HA 3aCErHaTMOT NayueHT. [lejcTBMjaTa v nponywrarata Mopase fa ja fa
0[4aT Haf efHOCTaBHATa rpelka UAN MeanLMHCKaTa HeOpeXHOCT 1 HaMecTo Toa Aa
OMAaT CUCTEMCKM WAW CTPYKTYpPasHU. [TOKOHKPETHO, MOPasio Aa MOCTOM MOBP3aHOCT
nomery ancdyHKUMjaTa M WTeTaTa WTO ja NpeTpnen nauwveHToT u auchyHkymjata
Mopana Aa buge pe3yaTaT Ha NponyLlWTakeTo Ha ApXKaBaTa Aa npefBuaun perynatopHa
pamka.

Hemano [OBO/HO AoKa3W Aa nokaxaT Aeka KakBa OUA0 AWCHYHKUMWja, Kako
WTO € Morope onuwWaHo, rm noroanaa 60/HULKTE BO OBOj CAydaj. YWTe noBeke, He
OUN0 [OKaXaHO AeKa HaBoAHATa BMHA M3/eryBana HaZBOp Of YWCTa rpelka uam
MeAnLUMHCKa HeOPEXHOCT, AU fileKa OHMe KoM buae MHBONIBUPAHM BO TPETMAHOT
He ycneane, NPeKplyBajkM M CO TOa HWBHWUTE MpodecnoHanHn 0OBPCKK, Aa My
Npy>aT ypreHTeH MeAWLMHCKM TPETMAH Ha COMpPYroT Ha Xa/nuTenkaTa, u nokpaj Toa
WTO TMe 6Kae LeNOCHO CBECHU ieKa HErOBMUOT XKMBOT OU/ BO PU3NK OKONKY HE My
6un pageH TpeTMaHoT. 1oToAKy noseke, CyAoT CMeTas jeka HaBOAHUOT He0CTaToK
Ha koopAuHaumja nomefy oagenute Ha BBHI camuoT no cebe He foBeayBan Ao
AnchyHKUMja Ha 6OSHMYKMTE YCIyTn Koja 61 MOXena Aa ja noieye 0ArOBOPHOCTA
Ha Ap»aBaTa. IMajkv v npeaBwA A€TasHWUTE MpaBWia U CTaHAApAM HaBeeHW BO
[AOMALIHOTO NPaBO M MpakcaTa Ha Ty>KeHaTa /ip)kKaBa BO MOApPayjeTo WTo e npegmert
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Ha pasmeaysarbe, CynoT YTBPAWA [€Ka peneBaHTHaTa perysaTtopHa pamka He
OTKpMBana Kakeu 6110 HegocTaToUM BO Mormed Ha oBBpckaTa Ha ApXaBaTta Aa ro
WTUTK MPABOTO Ha XMBOT Ha COMPYrOT Ha Xa/UTE/NKaTa.

I'Iopa,qm TOa, C}/AOT CMETaN A€Ka HEMANO NMoBpeaa Ha MaTEPVIja}'IHVIOT ACMeKT Ha
YNEHOT 2.

YseH 2 (npoueaypaaHo)

CypoT Harnacua feka nprmapHata npouesypanHa obspcka Ha Moptyranuja buna
[a BOCMOCTaBM MpaBeH CUCTEM Taka WITO MPMUUMHATA 33 CMPTTA Ha MalueHTUTe Aa
Moxe Aa buae yTBpAeHa W OHMe OATOBOPHU 3a Toa Aa MoXaT fa 6uaaT cMeTaHu
33 OArOBOPHMW. Bo CAyyamTe Ha MeAWMUMHCKA HEOPEXHOCT, MOPTYraackoTo Npaso
NpeABMAYBANO MOXHOCT 33 KPMBMYHM W rpafaHCKM mnocTanku u 6apawa A0
MWHUCTEPCTBOTO 3a 34PaBCTBO M MeAWLMHCKOTO 3ApYXXeHue. XaauTenkara ru
MCKOPUCTIAA OBHUE JIEKOBU, HO Bue 3abenexaHn CefHNBE HEAOCTATOLM.

Ha noctankuTe npea leHepanHWOT 3ApaBcTBeH MHcnekTopat (F3U) um
HegocTacyBana 6p3nHa M axypHocCT, buaejku oA3emMano ABe TOAWHM 3a Aa ce
OTBOpM MCTparaTa W ywTe efjHa rogMHa Aa Ce UMeHyBa WHCMEeKTOp Koj Ke ja
BOAM MCTaTa. XanuTeakara 3a npe nat faja MCKa3 peyncu Tpu roguHn u Wwect
MeceLn 0TKaKO Taa M KOHTakTMpana Bnactute. Taa 6una nHdopmupaHa Aypw
CeAyM TOAVMHM W [leceT Meceumn OTKaKo nocTankarta npef 3M 3anovHana jeka
ANCLUMNANHCKATA NOCTanka NpoTus A-p J.B. ke Ouae 3anpeHa yekajkm ro ncxo[ot
Ha KpMBMYHATA nocTanka.

KpvBuuHaTa noctanka 6una Hefen0TBOPHA MOPaAW TOa WTO Taa Tpaena mnpeky
WecT roauHM 1 OCyM Meceuu, He Ouna cnposeaeHa 6p3o M Taa ce ofHecyBasna
MCKYYMBO Ha 06BMHEHMjaTa MpoTUB A-p J.B. fOAeKa He ce 3aHMMaBana co ApyruTe
C/yyaun Ha MeMUMHCKA HeOPEXHOCT HaBeAeHW 04 CTpaHa Ha XaauTenkarta.

[lonxnHaTta Ha mocTankata npej MeauUMHCKOTO 34pyXeHue of npubanxHo
UETUPU rOAMHM 1 NeT Mecelm b1na HepasyMHO CO Or/ief ieka T0a CAMO 1 UCIUTano,
OAHOCHO MPOBEPUNO MEAULIMHCKIUTE AOCKEja U MUCAEHATA HA CMELIMjaNIUCTUTE U He
M3BEN0 KakBu OMN0 AOKa3N.

Cy,ClOT M3HEN IEKaA T)/)KﬁaTa 3d HAAOMECT Ha WTETa NpeaynpaBHUTE CyA0BU MOXENA

nan o6e36eam HajCOO,ElBETHO OﬁeCLLITeT)IBaHae Ha Xanutenkara. Cenak, nocrankara
HEONpaBAaHO Tpae/ia HaA AEBET rOANHU U eAUHAECET MeCeLNn.
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Kako 3aknyuoK, [OMALHMOT CUCTEM He ycnean fAa obe3bedn ajekeaTeH W
HaBpeMeH OffOBOP BO COIIACHOCT CO 06BpCKMTE Ha MopTyranmnja of YNEHOT 2 1 Ha
TOj HAUMH O NOBPEAUA NPOLIEAYPASHUOT aCMeKT Ha 0BOj U/EH.

YneH 41

CypoT cMmeTan aeka MopTyranumja tpebana Aa v naati Ha Xanutesnkarta 23,000
€Bpa BO NOr/ie[ HA HEMATepujasiHaTa WreTa.
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KoHmuHyupaHuom npumsop Ha *asumeaom u yca08ume nood
Kou moj 6un npeHeceH 80 60sHUYA 3a 0a 0obue mpemmaH 3a
Jleykemuja 2u nospedusie He2o8ume npasa 00 4/1eHom 3

NPECYAA BO NMPEAMETOT MOYU3E/1 npoTus
®PAHLMJA [MOUISEL v. FRANCE]

(Kanba 6p. 67263/01)
14 HOEMBpPH 2002

1. TnaBHU ¢pakTH

Xanutenot XaH Moyusen 6un pofeH BO 1948 rofnHa u xueeen Bo OpaHumja.
Ha 12 jyHu 1996 roguHa Toj 6N oCyfeH Ha Ka3Ha 3aTBOP 0f} MeTHaeceT rofMHU 3a
BOOpyxeH rpabex, KujHanmpare v M3Mama. MejuuMHcKaTa NOTBpAa CO AaTym
of4 8 jaHyapu 1999 rognHa nokaxyeana feka Toj 6onegyBan of XpoHUUYHA NUMHA
neykemuja. Co ornen feka Heroata coctojba ce Baowuna, Toj 6UA NOANOXEH Ha
cecMm Ha xemotepanuja Bo 00/HMLATa BO TEKOT Ha [EHOT Kako BOHOONHMYKM
nayuneHT. Ha Xanutenot My 6UN CTaBeEHW CMHLMPU BO TEKOT HA NpeBe3yBarbaTa Ao
6oNHMUaTa ¥ TBpAEA AeKa 33 BpeMe Ha CecumuTe Ha XxemMoTepanuja HeroBoTo cTanano
n efeH o HerosuTe 3r0608Ku 6uae NpULBPCTEHU 33 KpeBeToT. Toj 0ANyunA Aa ro
MPeKMHE HEroBMOT MEAMLMHCKM TPeTMaH BO jyHM 2000 rofuHa, Xanejku ce Ha
BAKBUTE YC/IOBM U HA arpeCMBHOTO OAHECYBAHE HA CTPAXKAPUTE KOH HEro.

3a Aa ce yTBpAM Aanv 34paBcTBeHaTa cocTojba Ha xannutenot buna komnatmbuaHa
CO HEroBMOT KOHTUHYMPAH NpUTBOP, OUA U3rOTBEH MEAULMHCKM U3BELWITAj HA 28 jyHH
2000 roAvHa. Bo Hero 6uno 3akaydeHo Aeka >xanutenot Tpeba aa buae TpeTupaH
BO CrelujannsvpaHa KAMHWKA M Ha 19 jyHW 2000 roguHa Toj 6un UTHO npeHeceH
BO 3aTBOPOT MypeT Taka wWTo Toj 61 Moxen Aa buge 6aucky go 6oaHmUaTa Bo Tysys.
Toj 6mn ycnoBHO nywTeH Ha cnobofa Ha 22 MapT 2001 rofMHa co o6Bpcka aa buge
NOANOXEH Ha MEANLMHCKM TPETMaH UAW Hera.

2. Oanyka Ha CypoTt
MoTnupajkn ce Ha uneHoT 3 of KoHBeHLWMjaTa, XaauTenoT ce xanen geka 6un

AP>XeH BO NMPWTBOP W MOKPaj Toa WTo 6UA ceprno3Ho 60/eH, Kako 1 Ha YCN0BNTE Ha
NpUTBOPOT.
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YneH3

Cynot 3abenexan feka nepuofoT Koj Tpebano ga buae 3eMeH BO pasriefyBatbe
BO C/lyuajoT 3amoyHas Ha AaTyMOT Ha MPBUOT MeAWLMHCKM U3BeWTaj co Koj buna
AWjarHocTMumMpaHa coctojbata Ha XanuTe 0T Ha 8 jaHyapu 1999 roAnHa W 3aBplWn
CO HEroBOTO YC/IOBHO NylTakbe Ha c1060aa Ha 22 MapT 2001 TOAMHa.

CynoT noBTopuA Aeka KoHBeHUMjaTa He COApXW oapeabda Koja KOHPEKTHO ce
0AHeCyBa Ha CMTyaljjaTa Ha MLla AnlLEeHN O HUBHATa croboaa, 6e3 oren fanv Tue
6une 60/1HU, HO TMe Npallatba MOXee a NMOKPEHAT Npallakba Mo YAeHOT 3. Mako He
noctou onwTa obBpcka Aa ce mywTaaT Ha cnoboja 3aTBOPEHMUM KOU CTpadaaT o4
JIOWO 34paBje, YNeHOT 3 U3NCKYBA APXKABUTE A IO WTUTAT GU3NUKNOT MHTETPUTET HA
/nuata Kkov 6une anweHn oa HMBHATa croboga, npes cé Taka WwTo ke um obesbeaart
KakBa 6W/10 HyXHa MeguuMHcka nomou. CyaoT UCTO Taka MOBTOPWA Aeka MeToAoT
Ha W3BplUIyBatbe Ha MepkaTa He Tpeba MPUTBOPEHOTO /MLE [a O MOAI0XKYBa
MPUTBOPEHOTO /iMLle Ha AylweBHa 60/Ka UAM TEWKOTWja CO WHTEH3UTET KOj TO
HaZIMMHYBa Hen36eXHOTO HMBO Ha CTPajatkbe WTO € CBOjCTBEHO Ha MPUTBOPAHHETO.

Ha ¢paHLUyckuTe BACTW CO 3aKOH UM 6K0 [O3BONIEHO A UHTEPBEHMPAAT Kora
3aTBOpeHMLMTE Buae ceprosHo, OAHOCHO noTewko 60aHKW. Cnoped 3aKOHOT O 15
jyHW 2000 rogunHa, 3aTBOpeHKLMUTE MOXene Aa 61AAT yCI0BHO MywWwTeHU Ha c1oboaa
kora Tve Tpebane aa fobujat TpeTMaH. YwTe noeeke, cnopes 3akoHOT 04 4 MapT
2002 rofunHa 3a npasata Ha 00HUTe, Ka3HUTe 33 3aTBOpPeHULMTE MoXene fa duaar
cycneHampaHn ako Tue bune kputuyHo 6onHW mam ako bonedysane of Hekoja
XPOHMYHa cocTojba koja 6una HecnowBa CO HMBHWOT KOHTUHYWMPAH NpUTBOP. Taka
Cypot 3abenexan geka 34paBjeto Ha 3aTBopeHMumMTe cera 6uno GpakTop koj Tpeba
Aa buae 3emeH npeAsuj Npu onpeaenyBareto Aaan 6una n3apxaHa 3aTBopckaTta
Ka3Ha, ocobeHo BO Nor/eA Ha Hej3auHaTa Ao/kuHa. Cenak, Toj npudaTua feKa Bo 0BOj
CNYYaj HATY Ha XanuTenoT My 61N AoCTaneH NpaBeH JieK BO TEKOT Ha NepuoaoT Koj
6un BO Npalwarbe, HNTY, NakK, Toj 1 3afoBoAuA 6apaHuTe yca10BM 33 Aa fobue ycnoBeH
OTNYCT, @ 3aKOHOT KOj A03BONYBaN Ka3HWTe Aa buaat cycneHAmpanu cé ywTe He 6un
LOHeceH Bo Koj 6uno ctaguym.

BO 0HOC Ha KOHCEKBEHLMUTE 0ff KOHTUHYMPAHWUOT MPUTBOP U YCNOBUTE BO
Kou 6un ApxeH xanutenot, CyaoT yTBPAWA Aeka HerosaTa coctojba cTtaHyBana cé
noBeKe HECrnomBa CO HEroBMOT KOHTUHYUPaH MPWUTBOP Kako WTO HanpeayBasa
HeroBaTta 60/s1ecT. Ha npumep, MeAULIMHCKUTE M3BELTaKN YNnaTyBasle Ha TeWKOoTMjaTa
BO 06e3beayBareTO Ha TPETMaH BO 3aTBOPOT M Ha MCMXOAoWKaTa cocTojba Ha
Xanutenor, koja 6una BnoweHa of CTpecoT nopaam 1oa wro 6un 6oneH. M nokpaj Toa,
3aTBOpCKATa ynpaea nponywtuaa Aa npeseme kakeu 6uno nocebHmM mepku, kon 6u
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Tpebasie fa BKyYaT U NpUeM Ha XanuTesnoT Bo 60/HULA UM HETOBO MpeHecyBarbe
BO KakBa 6110 Apyra MHCTUTYUWja Kade wWTo Toj b Moxen Aa bupe HabwyayBaH U
APXKeH Mo HaA30p, 0cobeHOo BO TEKOT Ha HOKTA.

[loTonky noBeke, Mako He OMAO [OKaXaHO fAeka >anutenoT 6WUA ApxeH BO
CMHLMPU Kora ro A0o6WBan TPETMAHOT, HEMAas0 COMHeHWe Aeka Toj 6ua Bp3aH Co
JIMCMLM Ha NaToT 0 v of 60NHMLATa. B0 MOBTOPEHO Aeka BP3yBakeTo CO MCULM
BOOOWMUAEHO HE MOKPeHyBa Mpalarba Mo YJEHOT 3, Kaje WTO TOA € HANOXKEHO BO
BPCKa CO 3aKOHMTOTO MPWTBOPakbe M TOA He BK/ydyBa ynotpeba Ha cwia Koja ro
npeyekopyBa OHa WTO Pa3yMHO Ce CMeTa 33 HEOMXOAHO, BOAEJKM CMeTKa 33 Kaksa
OU10 0MAaCcHOCT KOja ja MpeTCTaByBa/ XaJAWUTeNoT U 3a PU3NKOT TOj Aa Ce Kpue,
OfHOCHO fAa ce BAade Bo GerctBo. MefyToa, UMajku ja npeasug cocrtojbata Ha
Xanutenot, akToT Aeka Toj He 6UA NpuMeH Bo 60AHMLA, NPUPOAATa Ha TpeTMaHoT
M M3HEMOLWTEHOCTa Ha anutenot, CyaoT cmeTan Aeka ynotpebata Ha aucuum
6una HenponopumoHanHa Ha nocTaseHnoT 6e3beaHoceH pusnk. Toj HamomeHan
[ileKa HEMaJI0 HWLITO LWITO YKaXyBaso [ieKka NMOCTOeN 3HAUUTeIeH PU3NK Of HEroBo
Kprerbe, 0fHOCHO OercTBo uam npuberHysarbe KOH HacUACTBO. KOHeuHo, CyAoT v
CroMeHas npenopakute Ha EBPOMCKMOT KOMUTET 3a CNpeuyBarbe Ha TOpTypaTa Kow
ce OAHeCyBajie Ha YC/I0BUTE BO KOW 3aTBOpeHULuTe Gune npeHecyBaHu Bo 60aHMLA
3a fa 6MAaT NoAN0XKEHN HA MEAULMHCKY UCeAYBakba , KOW YC/I0BY KOU MPOAO/XIUE
[ NOKpeHyBaaT npobiemu BO CMUC/IA HA MeAULMHCKATA eTHKA U NMOUYNTYBaHETO Ha
UOBEKOTO JOCTOMHCTBO. OMUCUTE Off CTPaHa Ha Xa/AWUTeNoT Ha YC/I0BUTE BO KOW TOj
6un npuapyxysaH o 1 o4 6onHMLATa He WU3Tefane MHOTY Aaneky of CUTyauuuTe
KOW NpeAn3BMKase 3arpuXKeHoCT Ha KomnTeToT BO 0Baa 06/1acT.

Cnopea raeauwTeTo Ha CyAoT HaLUMOHA/NHUTE BAACTU HE ja 3ene [OBONHO
npeaswa coctojbéaTa Ha XaaUTeaoT. HErOBMOT KOHTUHYWpaH NpUTBOp, NocebHO of
jyH¥ 2000 rofvHa HaTaMy ro NoTKOMyBasie HEroBOTO AOCTOMHCTBO W NPETCTaByBase
0cobeHO akyTHa TelWKOoTHja Koja NMpeAn3BIMKana CTpajarbe HaBOP Of OHa WTo 610
Hen3beXHO Co 3aTBOPCKATa KasHa WM TPETMAHOT 3a pak. MocaegosatenHo, CyaoT
O6Wn Ha MUCnere Aeka KOHTUHYWPaHWOT MPUTBOP Ha XKaAWTe0T MpeTcTaByBas
HEUOBEUKMN 1 AIeTPafiMpPauKn TpeTMaH U MMano NoBpeaa Ha YieHoT 3.

YneH 41

Cy,U.OT MY OOCYAWN/T Ha Xa/nTenot 15,000 eBpa 3a HeMaTeleja/'lHa WTETa.
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Henpe3emaremo coodsemHu MepKu 3a da ce 3aWmumam *usomume Ha
paHausu 0eya nod 2puxa Ha Opxasamad, U Hecnposedysarbemo Ha 0es10MBOPHA
ucmpadeaa 3a HUBHama cMpm, npemcmasysase nogpedd Ha uaeHom 2

NPECYAA BO NPEAMETOT HEHYEBA U APYTU npoTue
BYTAPUJA [NENCHEVA AND OTHERS v. BULGARIA]

(Kanba 6p. 48609/06)
1jyHu 2013

1. TnaBHU $pakTH

Xanutenn 6une ,3Apy>XeHWETO 3a €BPONCKa MHTerpaumja v YoBEKOBM NpaBa“ u
[EeBeT pPOAUTE/IN HA CeAyM Off MeTHaeceTTe Aella U NOMAAAMN NOJHONETHM ML KOU
MOYMHA/IE BO TEKOT HA 3UMaTa 1996/97 roAMHa BO 4OMOT [ypKoBo. [JOMOT BO [YpKOBO
BAOMYBa/ NpUOAMXKHO 80 Aela BO TEKOT Ha 3MMaTa 1996/97 roAWHa, O4 KOU CuTe
MMane noTellka TeJeCHa UK AyleBHa MonpeyeHoCT. Hekou fela bune cmecTeHu
TaMmy Ha baparbe Ha HUBHWTE POAMTENN, @ APYTM BP3 OCHOBA Ha YNPaBHO pelleHue
0TKAaKO HUBHWTE POAUTENN TU Aa/ie HA MOCBOjyBatbe.

Momerfy 1996 1 1997 roanHa byrapuja npetpnena Tewka ekoHOMcKa, PUHAHCKCKA
¥ coumjanHa kpusa. MHpaaumjata nopacHana npeky 1,000% v BpegHocTa Ha OyeTot
koj My 61A foaeneH Ha OMOT BO [YpKOBO, 3a KOj 611 0TOBOPEH rpafoHayaHUKOT,
3HaUMTEeNHO onajHan. Kako pe3yaTaT Ha Toa, BAACTUTe MOBEKe He MOXesae Aa ro
o6e3benat 4OMOT BO [YpPKOBO CO CpPeacTBa 3a Aa Ce MOKpMjaT TPOLWOLMTE 3a XpaHa
M 33 OCHOBHMTE HajnoTpebHu paboTu. Bo TeKOT Ha 3Mmata, XxpaHata BO AOMOT BO
fypkoBo 61/1a MOlWHE HeaZeKBaTHa, IPEEHETO [40afaNo CaMo efleH Yac CEKOe YTpo v
Beuep, 6M0 TeWKOo Aa Ce OAPXKM OCHOBHOTO HMBO HA XMUTMEHA U UMAN0 HELOBOJIEH
6poj BpaboTeHu. MepCcoHanoT 1 XUTeNUTe Ha COCeAHOTO ceno Jo6POBOIHO Hocene
XpaHa, 33 ja Ocurypar feka fellata Hema Aa 61aT 0CTaBeHU LLe/IOCHO HeyXpaHeTy.

Ha 20 cenTemBpu 1996 rofiMHa ynpasuTesKata Ha AOMOT BO fypKOBo ncnpaTtuaa
AOMNC, NOTNULWAH OATPAA0HAYAIHUKOT HA J1akKn, 0 MMHNCTEPCTBOTO 32 BpaﬁoTyBaHae
M CcouMjanHa MOZMTUKA BO KOe Ce HaBeAyBa/lo AEeKa Taa Hemana MaTepujanHu
CpefCcTBa N AEKA YC/NOBUTE MPETCTABYBA/IE CEPUO3EH N HEMOCPEAEH PU3NK 33 HUBHUTE
XXWBOTW. MpBOTO fileTE MOYMHAN0 BO JOMOT BO fypKOBo Ha 15 AeKEMBPY 1996 rofMHA.
Bo jaHyapw 1997 roguHa, onwTUHCKUTE coumjanHm cnyxbu oanydune Bo JOMOT BO
rypKOBO Aa CMEeCTaT ylWTe OCYyM fieua o4 ApYr 3rpuXKyBayKkm [OM.
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BO TEKOT Ha jaHyapu 1997 rOAMHA, YNpaBuTe/sKaTa Ha [AOMOT BO [ypKoBO W
rpafioHayanHUKoT Ha Jlakm ce obpaTuie [0 OPOjHW XyMaHUTAapHU OpraHu3zauum,
MPVBaTHM JOHOPW ¥ O MUHMCTEPCTBOTO 3a BpaboTyBakbe 1 COLMjasHa NOANTMKA 3
OCHOBHYM HabaBKM CO ornes Aeka NoCToes pU3nK Aeuata Aa He ja NpexunBseat 3umara.
[lo 22 deBpyapu 1997 roguHa nounHase cefym feua. YnpasuTenkata ucnpatmia
Tenerpama 4o MUHWUCTEPCTBOTO 33 BpaboTyBarbe ¥ CoLMjaNHa NOAUTMKA BO KOja ja
Harnacyeasa CepMo3HOCTa Ha CUTyauumjata U ro NOBTOpUIA Hej3uHOTO Daparbe 3a
YPreHTHa akumja. UCTMoT AeH Taa ro KOHTaKTMpana OA4e0T 3a COUMjanHa rpmxa npu
MWHNCTEPCTBOTO, KOj M MCMpAaTUA €AHOKPATHA McnaaTa of 3,720 espa. [loTorauy, 15
[leua noynHaae Bo LOMOT.

Bo jynn 1999 roAnHa pervioHasHoTo jaBHO 0OBUMHUTENCTBO UHMLIMPANO KPUBUYHA
MoCTanka NpOTUB HEMO3HATO INLE UM HeMO3HATW AnLA 338 CMPTTa Ha 10 04 15 Anua.
NcTo Taka buna HapeaeHa ucTpara 3a Aa Ce yTBpAM Aanu NocToena NpUUYUHCKO-
nocneAnyHa Bpcka momefy HenpuApXyBarweTo KOH obBpckaTa fa ce 3awTtuTart
XXUBOTWTE U 3/paBjeTo Ha AeuaTta npeky obe3besyBare JOBOAHO XpaHa, rpeere U
APYT OCHOBHW HeonxofHW paboTu W HUBHATA CMPT. DOPEH3INUKMOT MeANLUHCKM
M3BewWTaj Koj 6ua HapayaH COrNacHO MCTparata HaBedyBan feka 61uao Tewko Aa ce
YTBPAAT NpUUMHMTE 32 cMpTTa 6e3 06aykuunja. He 6une 3aBpeHn obayKkumunTe 3a Aa
ce yTBpAAT NPUUYMHMTE 3a CMPTTa, OMAEjKM AOMALIHOTO NpaBo Toa ro 6apaso camo
KOra MLETO Ke nourHe Bo 60NHMLA MAK Ha Dapatbe Ha HEeroB POAHMUHA.

Boanpwi2004rofnHaynpasuteskaTta, MeAMLMHCKMOT CyXO6eHUK M TIaBHaTa cecTpa
Ha AoMoT Bo fypkoBo 6u/ie 06BMHETY 32 YOUCTBO 04 HEOPEXHOCT 3apaAu NPeKpLIyBatrbe
Ha HWBHATa 3aKOHCKa AO/KHOCT. BO OKTOMBpM 2004 roguHa MUHWUCTEPCTBOTO 3a
GUHaHCKMKM 0aroBopK/I0 Ha 6aparbeTo Of CTPaHa Ha UCTPAXUTENOT 3a pPe/eBaHTHUTe
LOKYMEHTU MOCOUYBajKM Aeka Tue Oue YHWUWTEHW MPU UCTEKOT Ha MepuoAoT Ha
3aCTapeHoCT. Bo jaHyapu 2005 TOAMHA PErvoHajHOTO jaBHO OOBMHWUTENCTBO My
MCNPaTUAO Ha CyAOT 06BMHMHME NPOTUB YrpaBUTENKATA, MEAULMHCKMOT CyX6eHnK
W TNaBHaTa CecTpa 3a npodecroHanHa HebpeXxHOCT Koja ja NpeAn3BMKana CMpTTa Ha 13
Aeua. MefyToa, cyaoT cenak rv oc1060aun 06BMHETUTE 04 00BUHEHWE. ANENALUOHNOT
CyZ4 v BpXOBHUMOT KacaLMOHeH Cyz ja NOTBpAM/IE OBAa OA/TyKa.

2.0anyKa Ha CyaoT

XKanutenute ce xanene Aeka ApXaBaTa ja MpeKpuwnWaa Hej3MHaTa MO3UTHUBHA
06BpCKa /1a TV 3aWTUTY XXKUBOTUTE HA PAHAUBUTE MOEAMHLN KO O1/IE 3TPUXKEHN O HEA
W [ieKa Taa He ycrneana fa CnpoBe/e Ae/0TBOPHA NCTpara 3a [1a Ce YTBpAMW NpuunHaTa
33 CMpTTa W Aa Cce MAeHTUGUKYBAaT OArOBOPHMTE anua. Tue HaTamy Ce xanene u
Ha ycn0BMTE BO AOMOT BO [ypKOBO M HaBeayBajie [eKa ApxaBata nocranyeana Ha
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AVCKPUMMHATOPCKM HaUMH 332 CMeTKa Ha 3/ipaBjeTo v By/HepabuaHoCTa Ha Aeuarta.
CynoT of/lyuunn xanbeHnte HaBoAMU Aa TV TPETUPA MO YAEHOBUTE 2, 3 U 13. KOHEYHO,
Xanutenute TBpaene feka ofbuBarbeTo Of CTpaHa Ha CyAOT Aa M NPUKAYYM Kako
MapHWYHK CTPAHKK BO KPUBMYHATA MOCTaNKa 1 0/KMHATA HA KpMBMYHATA NOCTanka
3Haye/le NOBpefa Ha YNeHOT 6.

JonylwTteHoct

[leBeTTTe Xanutenun kou bune GU3NUKM AnMLA MMane CTaTyC Ha XPTBU, OLHOCHO
OWTETEHN KAKO NETUTUMHMW MPaBHW CnefbeHnun Ha HUBHUTE feua BO [OMOT BO
fypKoBO. ,3APYXEHMETO 3a €BPOMNCKAa MHTErpaUmMja U YoBEKOBM Mpasa“ nobapano
of CynoT OBAACTyBakbe 33 MPABHO fa M 3aCTanyBa NoeAUHLNTE YNULLTO ETUTUMHN
HacneaHWuM 6une HenosHat. Cenak, 3APYXKEHUETO He yCreano Aa MokKaxe Aeka
HeroBoTO yyecTo 6110 BO MHTEpeC Ha NpaBjaTa 1 Aa My faje Ha CyAoT npuumnHa Aa
OTCTanwu o4 HerosaTta BOCMOCTaBeHa Npakca. 3apaam T0a, 3APY>XEHNETO He MOXKENO
[ia Ce CMeTa 3a XPTBa, O4HOCHO OWTeTeH CO NoBpeAa Ha KoHBeHLwjaTa v xanbeHute
HaBOAM W3HeceHW oA Hero 6une oTGPAEHU KAKO MEpPCOHANHO UHKOMMATUOUAHM
(ratione personae).

YneH 2

Cy[oT Cce MpoU3HeN Jeka NpBaTa pedeHULa O YNEHOT 2 N HaMeTHyBa 06Bpcka
Ha Ap>aBaTa fia MM npe3eMe HeONMXOAHWTE MepKM 3a Aa MM 3alWTUTK XMBOTUTE Ha
/MLaTa Noj Hej3uHa jypucamnkLumja. Bractute He cnopese Aeka e 6une ofroBopHU
3a rpuXa 3a paHAMBUTE JeLa U BO3pPacHWUTE CMECTEHU BO jaBHUOT AOM, Haj KOj Tue
nmane ucknyuns Hagsop. CyaoT cornesan aeka noseke Gpaktopu ykaxysase Ha Toa
Aeka gnactute pebase a 3HaaT Aeka NOCTOeN CTBAPEH PU3MK 33 XKMBOTUTE HA AeliaTa
¥ fieka TMe He npesesie pasyMHW MePKU BO paMKUTe Ha HUBHUTE OBNACTyBakba 3a Aa
ro ybnaxat 0BOj pu3mK.

BO KOHTEKCT Ha CypoBaTa 3MMa 1 Cepuo3HaTa eKOHOMCKA Kpu3a, MHdopmaunmte
WTO Ce OAHEeCYBa/sie HA PWM3MKOT KOj ro MpeTcTaByBa/ie 3a Aelata HeAOCTUroT Ha
rpeetbe, MCXpaHa U NekoByW, bune AocTanHu of 10 cenTeMBpu 1996 roanHa. Of oBoj
[aTyM, CO MOAAPLIKA HA rPpafjloHaYasIHUKOT Ha Jlaku, ynpaBuTenkarta Ha JOMOT BO
fypKOBO 3anMoUHana aa mm anapmMupa BaacTuTe 3a 0BMe pu3num n nobapana coosBeTHa
MoMoL. BCyWwHOCT, ynpasnTenkata OAHOBO ro NOKPEHYBa/1a Kaj BAACTUTE MPaLLarbeTo
33 CEpMO3HOCTa Ha CUTyalujaTa. Mopaau Toa, Ce UMHeno feka cayxbeHuTe aMua Ha
HajBMCOKO HWMBO BO MMWHMCTEPCTBOTO 3a BPabOTyBake M COUMjaaHa MOANTUKA U BO
APYTvTe jaBHU MHCTUTYLUMKU Onae CBECHM 33 pU3MLMTE NO 3PaBjeTo U XMBOTHTE Ha
[eLuaTa ywre o4 CeNTeMBPY 1996 TOAMHA, TPU MECELM NPEA NPBUOT CMPTEH C/IYYaj.
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®aKTOT WTO TPAarMyHUTE HACTaHW HE Ce Cyynae OfeAHaW, HA €AHOKPATEH U
HENpeaBMAMB HAUMH KAKO Kaj HacTaH oA Buwa cuna (force majeure) 6un Kaydew
€/1€EMEHT Ha C/1y4ajoT. HanpoTune, 0BOj C/1y4aj CE OAHECYBa/l HA ONMACHOCTA 33 XXUBOTUTE
Ha paHAMBMTE INLA 3TPUXKEHM Of APXKABATa 33 KOja BAacTUTe bBune HanoaHO CBECHM,
BO cMTyauuja koja 6n Moxena fa ce onuile Kako HauMOHa/sHa Kpu3a. bruao jacHo
feka BnacTuTe He npesene 6p3u, 04 YYHW U AOBONHU MepKM 3a Aa ru cnpeuat
CMPTHUWTE C/lyYan, v MOKPaj TOA WTO MMAjE NPELN3HO 3HAEHE BO OAHOC HA PeasHnTe
M HEMOCPEAHM PU3NLM KOU NOCTOE/E 33 XXMBOTUTE HA 3aCETHATUTE INLIA.

CypoT cMmeTan feka GaktuTe Ha Cay4yajoT Oune UCKAYUUTENHW U Pa3ANUHW
04 OHWe Kaj BooOMYaeH caydyaj Ha HebpexHocT. OTTyKa, OBO3MOXYBaEeTO Ha
XanutenuTe Aa npujasat nobapyBarba BO NapHUYHaTa noctanka He 6Un0 AOBONHO
33 ja ce ucnonHu obBpckaTa Ha ApXaeaTa Aa Crnposeje AeN0TBOPHA wcCTpara
COTNIACHO U/IEHOT 2, buaejkn nofHeCyBakbeTo Ha NapHUUHO (OWTeTHO) NobapyBakbe
3aBMCEN0 eANHCTBEHO Of MHULMjaTUBATA HA XPTBUTE, OJHOCHO OLITETEHNTE. YneHOT
2 M3UCKyBa/ OA BAACTUTE Aia CNpoBeAaT 6p3a v TemMeHa NCTpara no H1BHA COMCTBEHA
MHUUMjaTyea. CyAoT cnoMeHan eka opuimjanHaTta uctTpara 3anoyHana Ase rofuHu
nocne HacTaHWUTe U feKa NOAOLHeXHaTa KPMBNYHA MOCTanka Tpaeaa peuyncu ocym
rOAVHW. Bnagata He fana nojacHyBarbe 33 BAKBMOT 3aCTOj U 0A/1arakbe Ha KpUMBMYHaTA
nocTanka, Bo TEKOT Ha KOja eAHO Of NMLATa OATOBOPHU 33 YNPaByBaHETO Ha AOMOT
BO [YpKOBO MOUMHANO, @ HEKOW OA AOCKEjaTa OUAe YHUWTEHU COMMACHO UCTEKOT
Ha NeTrOAMWHMOT NEpUOoA 33 UYyBakbe Ha AOKYMEHTW. BracTuTe, mopagmn Toa, He
noctanyBane co pa3ymHaTa COBECHOCT U FPUXAMBOCT koja buna notpebHa 3a ja ce
YCTaHOBM MpUYMHATA 33 CMPTHUTE Cydaun U OATOBOPHOCTA Ha CayxbeHuTe auua.
MepuenuwujaTta 3a 0TCYCTBO Ha ITPUX/MBOCT WUCTO Taka GpAKAa COMHEXM BO OAHOC Ha
TOa fanun ucrparata 6buna cnposepeHa co fobpa sepba 1 fann Taa NpuAOHeNa KoH
CTPaAAHETO HA XanuTenuTe.

CynoT He ro MpudaTu apryMeHToT Ha BnajaTta Aeka YHUWTYBaETO Ha apXuBUTe
3Haueno Aieka He MOXe fja ce MpoBepu Aann bune cnposeseHy Kaken 6UA0 ynpaBHY
WAN BUCUMMIVHCKA NOCTanKy 3a Aa Ce YTBPAM Aanu BAacTUTe GUe OATOBOPHM 3a
CMpTHUTE Cyyau. brio BOOUEHO [eka 0BOj apryMeHT 61 cnpoTuBeH Ha GaparbeTo
3a FPUXJ/IMBOCT, WTO Ce NoApa3brnpano co NOMMOT Ha afekBaTeH 0AroBop. OCBEH T03,
HeMa/o Apyro HaroBecTyBatbe BO Kou 6110 04 PacnosioxAnBUTe foKa3n feka buna
OTBOpeHa kakBa 6110 CIMUHA MOCTanka 3a Aa Ce pa3r/iefaat npalakbaTa co ynpasata
Ha AOMOT LWTO fOBese A0 CMPTHUTE Clyyau. VIMajRU TV NpeABUA UCKAYUUTENHUTE
OKOMHOCTU Ha C/ly4yajoT, MapHMYHaTa mnocranka koja MM Ouna focTamHa Ha
xanutenute He 6una JOBO/HA 33 Aa ja UCMOHM NO3UTUBHATa 06BPCKa Ha ApxaBaTa
Of UNeHOT 2. [Ip)KaBaTa He ja UCMONIHUAA Hej3MHaTa 00BPCKa A M1 3aLUTUTH XXUBOTUTE
Ha PaH/AMBUTE [leLla CMECTEHM U 3TPMXKEHU O/} Hej31Ha CTPaHa 1 Hej3nHaTa 4oMKHOCT
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Aa UMNNEMEHTUPA afleKBaTHM MPOLECHM MexaHU3MU 3a Aa ce yTBpAaT GaKTuTe Ha
C/1y4ajoT, CO TOa MPONYyWTajKN Aa rO 3aWTUTM jaBHMOT MHTEPEC KOjWTO ro M3Hene
Ha BuAennHa daktute Ha 0BOj cayyaj. Mopaam Toa, CyfoT CMeTan Aeka moctoena
nospesa Kako Ha MaTEPMjAIHUOT, TaKa M Ha NPOLECHWOT acMeKT Ha YNEHOT 2.

Y/ieH 13 BO COA€jCTBO CO YAEHOT 2

CynoT HanoMeHan fieka nobapyBarbaTa 3a HafIOMeCT Ha wreTta Tpebane ga dbuaar
NOAHECEHN HaBpemMe nocC/ie HaCTaHUTE, U MPOTUB UHCTUTYLUMNUTE OATOBOPHW 38 AOMOT
B0 [YpKOBO, OJHOCHO MMHUCTEPCTBOTO 3a BPabOTYBakbe 1 COLMja/HA MOUTUKA W
onwTmHata Jlaku. OcBeH Toa, OyrapckMOT 3aKOH He T CpeuyBas >Xanutenute fa
noAHecat 6aparbe 3a HaflOMECT Ha WTeTa BO NapHWLUa MapasesHo CO KpUBMYHATA
noctanka. Of Tue NpuUMHK, xanbeHNoT HaBOA MO YNEHOT 13 BO COAEJCTBO CO YNEHOT
2 61 HeaoMyWTEH Kako OYMTE[HO HEOCHOBAH.

YyneHosn 3 niz

CynoT 6un Ha MUC/Ere Aeka He 6110 HYXHO fla Ce UCNWUTYyBaaT OBMe XanbeHn
HaBoau buaejkn Tve 6uae Npe3eHTUpPaHK NOC/Ie WEeCTMECEYHNOT BPEMEHCKM POK.
CoofiBETHO Ha TOQ, OBOj es of xanbata 6un HeponywwTeH.

YneH 6

CypaoT HOTMpan feka >anutenute He ja obxanune cyackata oAnyka fAa He
Ce NpMKAYYaT KAaKo MNApHUYHWM CTPAHKW CO HWBHUTE oOwTeTHW nobapyBarba BO
KPMBMYHATAa NOCTanKa. YwWTe moBeKke, Taa 0f/7yKa HEeMana BAujaHWe BP3 MpaBoTO
Ha XXanuTenuTe Aa nokpeHat nocebHM MapHUYHM NOCTankW. Bo cekoj cayuyaj, oBoj
xanbeH HaBog He 6w ncTakHaT npes Cy[0T BO PaMKUTE Ha WeCT MeceLy 04 cyackaTa
oANyKa 1 3atoa 6un HeHaBpeMeH. Bo OAHOC Ha XanbeHMOoT HABOZ 3a AO/KMHATA Ha
KPUBMYHATA MOCTANKa, XaAUTeNUTe He Ce MPUKAYYnIe KaKO MapHUUYHM CTPAHKK BO
nocTankarta v nopaau Toa He 6un NpumeHAUB YneHoT 6. OBOj fen o4 xanbaTa 3atoa
Oun HeponywTeH.

YneH 41

CynoT My ofenns o 10,000 eBpa Ha Cekoj 04 ABajLaTa XaluTenu BO Morief Ha
HemaTepwja/siHaTa WTeTa U 2,000 eBpa Ha ,3APY>KEHWETO 3a eBPOrNCcKa MHTerpayuja
 YOBEKOBM NpaBa“ 3a TPOLWOLUMTE U U3aaToLnTe. Toj CMeTan Aeka YTBPAYBaHeTO Ha
nospejata MpeTcTaByBano AOBOJHO MPaBMYHO obecluTeTyBare 33 MpeocTaHaTWTe
Xanutenu.
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Jipxasama nomepauaa 0a ce npudpxysa KOH Hej3UHUMe no3umusHU 068pcKU
0d 20 3aWMUMU NPABOMO HA XUBOM U MUPHO YXUBAHe Ha CONCMBEeHOCMa
00 ekcn/s03ujama Ha Mema u 0a obe36edu 0080/1HO obeclumemysarse

NPECYAA HA TO/IEMUOT CYACKU COBET BO MPEAMETOT
OHEPJUNAU3 npoTus TYPLIUJA [ONERYILDIZ v. TURKEY]

(Kanba 6p. 48939/99)
30 HOEMBpU 2004

1. TnaBHU ¢pakTH

Xanutenot, Mawanax OHepjunans, 6un poaeH BO 1955 roAMHA. Bo KOHKPETHOTO
BpeME TOj XMBeA €O 12 61UCKM POLHUHU BO CUPOMALIHMOT KBapT Ka3um Kapabekump
BO WcTaHObyA.

Moapaujeto Ha Kazum Kapabekvp 6vao gen of ekcnaHamnjaTta Ha pyAUMEHTapHM,
Hepa3BueHu cTaHbeHn eAnHMLM n3rpageHn 6e3 kakso 6uno ogobpeHue Ha 3emjuLTe
wto 6MN0 OMKPYXEHO CO AenOHMja 3a OTNaa WTo 6una KOpMUCTeHa 3aedHNUKM 0f
UETUPU OKPYXXHU COBETW (OMWTWHKM) ywTe 0Of 1970-T€ FOAWHM, NOA HAANEXHOCT U
0/[irOBOPHOCT Ha MpaAcKkMOT coBeT Ha WcTaHbyA. /3BelTajoT Ha BelwTaLluTe N3roTBeH
Ha 7 Maj 1991 roanHa Ha 6aparbe Ha OKpYXXHMOT cyg, Ao Koj 6una ynateHa pabotata og
CTpaHa Ha OKPY>XHWOT coBeT, UM 06pHaN BHUMaHWE Ha BNacTuTe, nomMefy ocTaHaTuTe
paboTu, Ha GakToT fieka He bu/ie Npe3eMeHN HMKAKBY MepKI Ha ernoHwmjaTa 3a Koja
CTaHyBano 360p 3a Aa Ce Cnpeun ekcnao3mjata Ha MeTaH koja 6una co3fazeHa oa
pacnafHaTMOT OTNaA. VI3BewWwTajoT NpeAn3BUKaa HI3a pacnpaBmn noMery 3acerHaTute
rpagoHadyanHuum. Ho, cenak, nped Aa 6uaat 3aBplieHn NocTankute NOKpeHaTn of
Koj OWn oA HWB, HAaCTaHaNa METAaHCKA eKCr/103uja BO fienoHujaTa Ha 28 anpua 1993
roauHa 1 oTnagoT wWrto Oun uchpaeH of HaTasOXKeHUOT OTNaj NporonTan noseke
04 LeceT KyKu CMecTeHU MoJ Hea, BKYUYyBajKM ja 1 KykaTa Koja My npunafana Ha
XanuTenoT, koj n3rybun geset 61MCKN POAHUHN.

OTKaKo 3a Cy4ajoT 6uia CNpoBedeHa KPUBUUHA W aAMUHUCTPATMBHA UCTpara,
[iBajliaTa 3acerHaTv rpajoHadasHuum 6une u3BefeHu nNped CyAOBWTE 3aT0a WTO
NponywT e fa HapeaaT yHULTYBake Ha UEraNHUTE KYKUUKIM KOU Ce Haofaie BO
0KO/IMHATa Ha flenoHunjata U NponywTuie 4a ja peHoBMpaaT AenoHujaTa uan aa
HapeaT Hej3MHO 3aTBOParbe, M MOKPaj 3aKNYUOLMTE Off W3BEIWTAjOT Ha BelTaLuTe
04 7 Maj 1991 rofnHa. Ha 4 anpua 1996 roanHa v ABajuarta rpafjoHadasH1LmM 33 KOu
cTaHyBano 36op 6une ocymeHu 3a ,HEOPEXHOCT BO M3BPLIYBAETO HAa HUBHUTE
[0/DKHOCTU® M 1 ABajuaTa 6ue NapuuHO Ka3HETU CO 160,000 Typcku anpw (TRL) u
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OCY[IEHM Ha HajHMCKaTa Ka3Ha 3aTBOP Of TpW Mecelu, NpeaBuaeHa BO YNEHOT 230
oA KpUBMUHMOT 3aKOHMK. HUBHMTE Ka3HW bW/ie NOAOLHA NPENHAYEHN BO NapUUHK
Ka3HW, UMewTo N3BpLlyBatbe 6110 3ampeHo.

XXanutenot nogouHa Ao YnpaBHWOT cya Ha Wctanbyn noaHen Tyx6a 3a HagomecT
Ha lWTeTa BO HEroBO COMCTBEHO WMME W BO VMME Ha HEroBUTE TPU MPEXMBEAHN
Aeua, CMeTajku rvm BnacTuTe 33 OAFOBOPHM 33 CMPTTA HA HETOBUTE POAHWMHMW M 33
YHUIITYBAHETO Ha HEroBnmot umot. Co mpecyaarta o4 30 HOEMBPU 1995 rOAMHA Ha
BNACTUTE UM OMN0 HapeAeHO Ha XanUTeNoT M Ha HerosuTe feua Aa UM ucnaatat
100,000,000 Typckn avpw (TRL) 33 HemaTepujasHa wTeTa U 10,000,000 TypCKu
nvpu (TRL) 3a MaTepujasHa WTeTa BO MOI/IeA Ha YHULWTYBAHETO Ha NPeAMETHTE 04
NoKyKHWHaTa (WTo BO Toa BpeMe 6UN0 eKBUBAJEHTHO Ha MpUOBMXKHO 2,077 eBpa,
OAHOCHO 208 eBpa). Bo BpeMeTo Ha npecyaaTta Ha EBPONCKMOT CyA, OBUE U3HOCK C&
ywTe Tpebane Aa My Ce UCNAATAT Ha XaAUTenoT.

2. 0anyka Ha CyaoTt

Bo npecysnara Ha CosetoT 0f 18 jyHM 2002 rognHa CyaoT CMeTan feka MMasno
NoBpeAu Ha yneHoT 2 o/ KoHBEHUMjaTa U Ha YneHoT 104 MpoTokoaoT 6p.1.Ha 6apare
Ha TypckaTta Bnaja no uaeHoT 43, npegMeToT 6ua ynateH 4o fo1eMnoT CyACcKn COBeT.

XKanutenot TBpAen Aeka dakTUTE Ha KOW Ce Xajnen npeavs3BuKane MOBpesu
Ha uneHoT 2 (NPaBOTO Ha XMBOT), UNEHOT 13 (MPaBOTO Ha edeKTUBEH feK), UNeHOT
6 CTaB 1 (NPaBOTO Ha MPaBUUHO CyAebe BO Pa3yMeH pok) M uneHoT 8 (MpaBoTo Ha
NOYNTYBAtbE HA MPUBATHUOT U CEMEjHMOT XMBOT) 04 KOHBEHLMjaTa, KaKO M Ha UNeHOT
104 MpoTokoAoT 6p. 1 (3aWTKTa HA CONCTBEHOCTA).

YneH 2

CypoT HajnpBO ja WMCMUTYBas OArOBOPHOCTA KOja ja CHocena ApxaBaTa 3a
CMPTHWTE CAydan. M3BeWTajoT Ha BewWTauuTe MOAHECEH Ha 7 Maji991 roauHa
KOHKpeTHO ynaTyBa/ Ha OMacHOCTa Of eKCM/o3uja Co Ored Ha MeTaHoreHesaTa
(HacTaHyBareTO Ha MeTaHOT), brAejKu fenoHKjaTa ,HeEMaNa CPeACTBA 3a CpeUyBatbe
Ha eKkcnio3wjaTa Ha MeTaH KOja HacTaHa/sa Kako pe3yaTaT Ha pacrnafarero” Ha
0TNagoT 04 AOMaKMHCTBaTa. CyAoT CMeTan Aeka He 6uie CMOPHM HUTY peasHOCTa
HUTY HenocpeAHOCTa Ha OMAacHOCTa BO Mpallakbe, YBUAYBAjKM [eka pU3UKOT Of
eKCMa03mjaTa jacHo 3aMoyYHan a NocTou JOTO BpeMe Nnpej Toa Aa buae HarnaceHo
BO M3BELUTAjOT 04 7 Maj 1991 FOAMHA U [eKa, CO Of/1ef HA KOHTUHYMPaHOTO paboTerbe
Ha sloKauujata NnoA UCTUTE YCI0BU, TOj PU3MK Camo 61 MOXKEN fa Ce 3r01eMM CO TEKOT
Ha BpEMeTo.
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Co ornep Aeka TypckuTe BAacTM 3Haesne wau Tpebane fa 3HaaT Aeka MMano
CTBApEH WK HermocpefeH pU3NK 3a /smuaTta Kov xuseene 6113y A0 AenoHKjaTa 3a
oTnag (bapem Ha 27 Maj 1991 roAMHa, Kora Tue busie N3BeCTeHM 3a U3BELITA]OT Of 7 Maj
1991 roAMHa), Tue nMane obBpcka cropea YneHoT 2 o4 KoHBeHUMjaTa Aa npesemar
TaKBU MPEBEHTVBHY ONEpaTUBHU MepKW Kow buie HEONXOAHW ¥ AOBOHM 33 Aa Ce
3aWTUTAT TMe NoeanHuKM, ocobeHo Co ores AeKa caMmuTe TUe ja co3fane sokalumjaTta
Ha AenoHwujata n gane ofobpeHue 3a HejaMHOTO paboTerbe, WTO JOBENO A0 PU3NKOT
BO npawarve. Cenak, pagckuoT coseT Ha Wctanbyn nponywTun ga rv npeseme
HEONXOAHUTE NTHU MEPKN.

WTo ce oAHecyBa [0 apryMeHTOT Ha BnajaTa feka >XanuTenoT mocTanu
HE3aKOHCKM Kora Ce HacesWA NoKpaj AenoHKjaTa 3a otnag, CyfoT HanmoMeHan feka
1 NOKpaj 3aKoHCKUTe 3abpaHm Bo chepaTa Ha rpafckoTo ypOAHUCTUUKO NAaHUpatbe,
KOH3MCTEHTHATA MONNTMKA Ha TYPCKaTa Ap>KaBa BO O4HOC HAa CUPOMALLHKTE NOApayja
M Hacenbu ja MOTTMKHYBana WHTerpauujaTa Ha TakBMTe nojpauja Bo ypbaHaTta
CpeavHa 1 Ha TOj HauWH ro MpKU3HABasa HUBHOTO MOCTOEHE M HAUYMHOT Ha XUBOT
Ha rpafaHuTe WTO NOCTeNeHo v NpeAn3BMKaN0 HUB Aa MM MOAMraaT ywTe o4 1960
rOAMHa.

Bo 0BOj cayyaj, of 1988 roAnMHa ma C€ A0 Hecpekata Ha 28 anpua 1993 roAnHa
XANUTENOT U HeroBute OMCKU POAHUHM XUBEENE COCEMA HEeMpeYeHo BO HMBHATA
KyKa, BO COL{MjasHATa M CEMejHaTa CPeAMHa LWTO TUe ja cozaane. MCTo Taka ce YnHU
AEKa BAACTUTE UM HAMETHa/ie OMWTUHCKM [AHOK Ha Xa/AUTENOT U Ha Apyrute
XUTENN BO CUPOMALLIHUTE Hacenbu n HUM UM obe3beanne jaBHM yCayru, 3a Kou UM
6uno HannateHo. CoofBeTHO Ha TOa, Bnajata He mMoxena fa TBPAW Aeka Tve bune
ocnobofeHmn of OATOBOPHOCT MOPaAM HEOPEXHOCTa Ha OWTEeTeHUTE UKW OTCYCTBOTO
Ha npeaBUA/INBOCT.

C)/LI,OT noHaTtamMy HanoMeHasn Aeka Bnajgata He AoKaxana feka bune npesemMeHun
Kakeu 6uao MEPKW 3a Aida Ha XUTE/INTE HAa CUDOMALUHNTE Hacenbu um 614,an AafeHNn
MHq)OpMaLWIVI 3d pU3NLUNTE Ha KOU THE bune NOANNOXEHN.

Kako 3aknyuok, CyaoT 3abenexan feka perynaTopHarta pamka NpUMeH/MBa BO
0BOj C/1yyaj Ce mokaxkasa Kako MaH/MBa Co Toa WwTo 6m10 [03BONIEHO AeMOHWMjaTa Aa
ce 0TBOPU ¥ Aa paboTh U HEMAIO KOXEPEHTeH Haf3opeH cuctem. CysoT COOABETHO Ha
TOA CMETas fjeka MMaao NoBpesa Ha YNeHOoT 2.

CyaoT noToa NpemMuHan Aa ja ucnuTyBa OArOBOPHOCTA KOja ja CHOCE/a ApKaBaTta

BO MOM/eq Ha NpMpoAaTa Ha ucTparaTa. EAVHCTBEHATA Lie/1 Ha KpMBMYHATA NocTanka
6una pa ce yTBpAW Aanu Baactute Moxesne aa 6uaaT CMeTaHM 3a OATrOBOPHM 3a
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,HEOPEXHOCT BO U3BPLIYBAETO HA HWUBHUTE AOMKHOCTM® CrOpes UaeHOT 230
04 KPUBMYHMOT 3aKOHMK, Koja oapeaba Ha HUTY efeH HauMH He Ce OAHecyBaja
Ha XXMBOTO3arpo3yBauKMTE AejCTBMja WM HA 33WTMTATa HA MPABOTO Ha XKWBOT BO
CMUC/1a Ha 3HAUEeHETO Ha YNeHOT 2. MpecyaaTa 04 4 anpu/ 1996 roAnHa ro ocTaBuia
HeoANyYeHO Koe 6110 Npaluatbe 3a MOXHaTa OATOBOPHOCT Ha BJIACTUTE 33 CMPTTa Ha
O/IMCKUTE POAHMHM HA XKaNUTENOT.

COO/BETHO Ha TOa, He 61 MOXEN0 Aa Ce Kaxe eKa TYPCKUOT KPUBMUYHO-TPABEH
CMCTEM OCUTYpan LiesIoCHa OATOBOPHOCT Ha APXKaBHUTE CYXOEHM IMLA UMW OpraHu
32 HWMBHATa y/10ra BO TpareAujaTta, uau 3a epekTMBHOTO CMPOBeAyBatbe Ha oapeabuTe
O/ AOMALIHOTO NPaBO KOW o rapaHTMpase NMouYnNTyBarETO Ha MPABOTO Ha XMBOT, a
0cobeHo ofBpaKkaukaTta 1 3acTpauysaukaTta GyHKLMja Ha KpUBUUHOTO Npaso. CyaoT
nopaju Toa CMeTan ieka UCTOo Taka 1Maso MOBPeAa Ha UeHoT 2 WTO Ce 0fHecyBasa
Ha HeaAKBaTHaTa MCTpara 3a CMpTTa Ha 61MCKUTE POAHUHM HA XANUTENOT.

YneH 104 MNpoTokonoT 6p. 1 kKoH KoHBeHLM]jaTa

CynoT ro oTdpAnA apryMeHTOT Ha BiiaziaTa fieka TypCKUTe BJ1aCTU O XYMaHWUTapHM
NPUUYMHMN Ce BO3APXYyBaje OJ YPUBAHETO Ha KyKaTa Ha XanuTenor. Mo3nTuBHaTa
obBpcka Ha BAacTUTE MO YaeHOT 1 04 MMpoToKoAO0T 6p. 1 U3NCKYBana OA HWB Aa
npe3emarT NpakTUUHM YEKOPU, KAKO LITO € HABpeMEHO UHCTa/IMpakbe Ha CUCTEM 3a
eKCTpakLMja Ha rac 3a ja Ce CMpeun yHULITYBAHETO Ha JOMOBUTE.

CyAoT NoHaTaMy HanoMeHan fieka 00ecluTeTYBarETO WTO TYPCKUTE CYA0BU MYy TO
AOCYAMAE HA XaAWUTE0T 33 MaTepujasHaTa WTeTa Cé ywTe He OUA0 NAATEHO MAKO
6nna poHeceHa KOHeUYHa v NpaBOCUM/HA NpecyAa. Mopaan Toa MMano MoBpesa Ha
uneHoT 104 MpoTokoaoT 6p. 1.

YneH 13

CyLOT HajnpBO ro MCNWUTYBaA XanbeHWNOT HAaBOA Ha Xa/UTENOT 33 HeAOCTaTOK Ha
epeKTMBEH ek BO BPCKA CO YEHOT 2 1 3abenexxan Aeka ce YMHeno AeKa ynpaBHO-
NpaBHMOT neK ynoTpebeH of XanutenoTt 61 JOBOMEH 3a HEro 3a Aa ja peaansunpa
CyWTWHATa Ha HEroBMoT xanbeHWOT HaBOA BO MOMMe] Ha CMpTTa Ha Herosute
POAHUHW U MOXEeN A3 My MpYXXW aAekBaTHa OTWTeTa 32 yTBpPAeHaTa noepeja Ha
uneHort 2. Cenak, CyAoT ro CMeTan Toj /IeK 33 HeAe/I0TBOPEH O/ HEKO/IKY acneKkTu
cmeTan aeka 610 oANydyBauKo TOa WTO HAAOMECTOT Ha LWTeTa Koj My 6un gocyaeH
Ha >XaAWTeNOT, CamMo BO MOIJIe[ Ha HEMaTepujasHaTa WTeTa Koja pe3yaTnpana oA
3arybata Ha HeroBute 6/MCKU POAHWUHWMH, HEMY HMKOraw QGakTUuku He My 6un
ncnnateH. Toj COOABETHO Ha TOA CMeTan AeKa MMaao NOBPeAa Ha UeHOoT 13.
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Bo BpcCKa €O UneHOT 104 MpoTOKO0T 6p. 1, 0A/yKaTa 32 HAAOMECT Ha WTeTa 400
6una BO NpOLEC HA AOHECYBAbE, @ JOCYAEHNOT M3HOC BO MOI/IE] HA YHULITYBAHETO
Ha NMOKYKHWHATa HUKOralW He 6w ucnaateH. Mopaam Toa CyA0T YTBPAMA ieKa MMAOo
1 NOBpefa Ha YNeHOT 13 UCTO Taka U BO NOT/Ie] Ha TOj XanbeH HaBos.

YneH 6 CTaB1 M yneH 8

VIMajkun ru npeABWA HaoAMTe 0 Kou Toj Beke belwe aowon, CyaoT He CMeTan feka
610 HYXXHO Aa ce pa3riefyBaaT XanbeHnTe HABOAM 3a MOBPEAM HA UNEHOT 6 CTaB 1
N Ha Y/IeHOT 8.

YneH 41

CyAoT OANY4YMA Aa My AOCYAM HA XaJUTENOT 2,000 amepujaHckn Aoaapu (WTo
COOABETCTBYBa/e Ha HAJOMECTyBatbe Ha MorpeGHMTE TpoLOLK), 45,250 eBpa 3a
MaTepujasiHata U HemaTepujaiHaTta WreTa u 16,000 €Bpa 3a TPOWOLUM U M3LaTOLM.
CyaoT UCTO Taka My AOCYAWA 33,750 €Bpa Ha CEKOj 04 MOJHONETHUTE, BO3PACHU
CMHOBW Ha XAAWUTENOT 3a O HEMATepMjasIHaTa WTeTa.
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3HauajHa 001yKa 3a cemejHo Hacu/ACmMBO - NOM@payBar-e
80 3aWMuMama u nogpeod Ha YneHom 2,3 U 14

NMPECYAA BO NPEAMETOT ONY3 npotus TYPLIUJA [OPUZ v. TURKEY]

(Kanba 6p. 33401/02)
9 jyHn 2009

1. TnaBHK $aKTH

Xanwutenkarta Haxvae Ony3 6una Typcka ApXaBjaHka pofeHa BO 1972 roanHa. Bo
1990 rofunHa, r-ua Onys 3amovHana fa xueee 3aefHo co X.0., CUH Ha ConpyroT Ha
Hej3uHaTa Majka. Bo HoeMBpwu 1995 roaunHa, r-ua Onys un X.0. ce BeHYasne n umane
Tpu Aela pofieHn B0 1993, 1994 1 1996 roAnHa. Ha No4eToKOT Ha HUBHMOT 3aeAHNYKN
XWBOT, TME MA/e CEPUO3HU pacnpasuu v cera bune passeaeHu.

Bo nepuogot nomery anpus 1995 rofnHa U MapT 1998 roaunHa, buae pernctpupanu
UETUPWM WMHUMAEHTW HA HACWAHO OfHecyBakbe M 3aKaHM 0f cTpaHa Ha X.O. KoH
Xanutenkata M Hej3MHaTa Majka, MHUMAEHTU Kou Bune perncTpupaHu of CTpaHa
Ha OArOBOpPHUTE OpraHu. MIHUMAEHTUTE Ce ofjHeCyBase Ha GU3MuKa NpecMeTka BO
HEKO/IKY HaBPaTU, XeCTOKa pacrnpasumja Bo KojawwTo X.0. n3Bagna Hox 1 X.0. v yapua
ABETe XXEHM CO CBOjOT aBTOMO6W . [10 OBME MHUMAEHTH, XeHunTe bue nperaneaaHu of
CTpaHa Ha [JOKTOPW KOW Aane CBOW W3jaBW BO JI€KAPCKWTE M3BELITaM 33 NOBpefuTe
HaHeceHu Bp3 [BeTe XXeHW, OAHOCHO KpBaBee, XeMaToOMW, OTOUM ¥ A1aboKu 1
MOBPLWMHCKN rpedHATUHKN. BO MeAMLMHCKMTE M3BewTan 6uno noTBpAeHO Aeka
ABeTe XeHu npeTprese nospean Kou buae XMBOTHO-3arpo3yBauku: NoBpeanTe Kaj
XanutenkaTa Kako pe3ynTat of eaHa ocobeHa HacuaHa du3muka NnpecmeTka, a, Kaj
Hej3uHaTa Majka Kako nocaeaunua of HanagoT co aBTOMOOUAOT.

Mpote X.0. 6una noeefeHa KPMBMYHA MOCTAanNKa 3a TpW O TOpeHaBedeHUTe
MHLWAEHTK 32 3aKaHW MO XWUBOT, Te/leCHa NOBPeAa M Telka TeaecHa noepeaa n obug
33 ybucTso. Bo Bpcka CO MHUMAEHTOT CO HOXOT, OMna JoHeceHa oAnyka MLeTo Aa
He Ce roHW 3apajin HeaoCTaToOK Ha Aokasw. Bo ABa Haspatu, X.0. 6un 3apxaH Bo
MPUTBOP U NOTOA NyLWTeH Ha c1000/1a BO UCUEKYBatbe HA CYyAeHETO.

MefyToa, »Xanutesnkata U HejaMHaTa Majka ru nosseksae Tyx6uTe BO TekOT Ha
noearHeuHNWTe NOCTaNKKU, NOPaAM WTO CEMejHUTE CYAO0BH ja MpeKnHae nocrankara,
3aT0a WTO HUBHWTE TyxOu Oune noTpebHM 3a MOHATaMOLWHO CMpoBeAyBatbe Ha
nocrankarta BO COMACHOCT cO KpMBMUYHMOT 3aKoHMK. Cenak, NocTankute BO BPCKa
CO WHUMAEHTOT CO aBTOMOBMNOT KOHKPETHO 3a MajKkaTa Ha XanuTenkara He bune
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npeKnHaT, NoOpaau TEWKNTe NoBpean Kou i bune HaHeceHn n X.0. 61U ocyaeH u
My 61/1a M3peyeHa Ka3Ha 3aTBOP BO BpeMeTpaetbe O/ TPU Mecelm, koja notoa 6una
NperHayeHa Bo NapnuHa KasHa.

Ha 29 oKTOMBPU 2001 FOfMHa, XanauTenkata 6un npobogeHa co HOX cefyM naTu
ofj cTpaHa Ha X.0. n 6una oagHeceHa Bo 6oaHMuUa. X.0. 61 00BMHET 32 Hanag co HOX
n My 61na U3peyeHa ywTe eHa NapMUHa KazHa BO M3HOC 04 0KOAy 840,000 TypCKu
Avpu (Mam okony 385 eBpa), CymMa KOjalTo MOXEN Aa ja ucnaaka Ha ocym patu. Mo
TOj MHUMAEHT, MajkaTa Ha XanuTenkata nobapana X.0. ga buae npuTBOpEH, NpUTOa
TBPAEjKM fileKa Taa W Hej3unHaTa Kepka r1 nosaekae NpetxogHmTe Ty>xOu NpoTvB Hero
3apaaw Toa WTo bu/e N3N0XEHW Ha NOCTOjaH MPUTUCOK U CMPTHM 3aKaHM.

KOHEUHO Ha 11 MapT 2002 roAuHa, MajkaTta Ha a/auTe/jKaTa OAnyuMaa aa ce
npeceawu 8o M3mup 3aeHO CO Hej3nHaTa Kepka. Ha Toj ieH, Taa naTtysasia Bo KOM6ETO
3a cenunpaba kora X.0. HACUAHO ro 3anpea KOMOETO, ja OTBOpW/I BpaTaTa 04 BO3W/IOTO
Kazie WTO Cefesa Taa v NyKasa BO Hea CO OTHEHO opyXje. MajkaTta Ha xanuTesnkara
BeAHall NoynHaa.

Bo mapT 2008 roguHa, X.0. 6un ocyaeH 3a ybucTso v HesneraaHo nocefyBare
Ha OTHEHO opyXje M My 6una m3peyeHa AOXMBOTHA Ka3Ha 3aTBOP, HO TOj cemak
6un ocnoboaeH Bo McuekyBakbe Ha XasnbeHata nocranka. Bo anpua 2008 roguHa,
XanuTenkaTa NoAHeNa ywTe ejHa KPUBMYHA NpujaBa 40 0OBMHUTENCTBOTO CO Len
npes3emarbe MepKM 33 Hej3WHa 3alTWTa, 3aToa LWTO MO HeroBoto 0cn060AyBatbe,
HEj3MHNOT NOpaHeLleH CONpyr NOBTOPHO MNOYHAA fa 1 Ce 3aKaHyBa. Bo Maj v HoemBpw
2008 roAMHa, NPeTCTaBHULUNTE Ha XaauTeakata ro vHgopmupane EBpONCKMOT CyA 3a
YOBEKOBM MPaBaeka BooNWTO He buaenpeseMeHn MePKM 3a3aLlTUTa HaXKaauTenKaTta
no wrto Cynot nobapan objacHysarwe. Baactute notoa cnpoBesie KOHKPETHU MEepKH
32 3aWTWTa Ha XaauTeaKkaTa, co Toa WTo AUCTpubympane potorpadum n otneyatToun
Of, NPCTW HA HEj3MHMNOT NOpaHeLeH CONpYyr A0 MOAULNCKUTE CTaHWULM, CO HANOT 3a
HEeroBo ancere, JOKO/KY Ce YTBPAENO AeKa Toj ce NpubavKu 40 XUBLANNUIITETO Ha
XanuTenkara.

Bo mefyBpeme, BO jaHyapu 1998 roanHa, Bo Typumja CTanma Ha CUaa 3aKOHOT 3a
3aWTMTA HA CEMEJCTBOTO WTO MPEABUAYBAJ KOHKPETHU MEPKM 33 3alITUTA MPOTUB
CEMEjHOTO HACKJICTBO.

2.0anyKa Ha CyaoT

Xanutenkata TBpAesa feka Haf/exXHUTe opraHu Bo Typuwuja He ycrneasne Aa ro
3alTUTAT NPABOTO Ha XMBOT Ha Hej3MHaTa MajKka U eka HUBHOTO OAHeCyBakbe OuN0
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HebpeXHO HACcnpoT MOCTOjaHOTO HACWMACTBO, 3aKaHW MO XXWBOTOT W MOBpeAuTe
Ha koW camaTta Taa buna n3noxeHa. Taa ce NOBMKYBa/ia Ha YjeHOBUTE 2, 3, 6 1 13.
MoHatamy, Taa Ce MOoXa/naa Ha OTCYCTBOTO HAa 3alUTUTA HA XEHWUTE O CEMEjHO
HaCW/ICTBO BO TYPCKOTO CEMEjHO MpPaBo, CO WTO HUNa CTOPeHa NoBpesa Ha YNeHOT 14.

YneH 2

CyA0T BOOUMA AAeKa BO KOHKPETHMOT C/yYaj Ha XaanTenKaTa, He Camo LWTO MOXeNo
A3 Ce MpeTnocTaBM BEpOjaTHOCTA 33 HACW/ACTBO BO WAHWHA, AYPU WM CMPTOHOCEH
Hanaa, Tyky uctute Tpebano Aa ce npeaBMAAT, 3eMajku ro NpeABUA HACUAHOTO
OAHecyBake Ha X.0. BO MWUHATOTO W HEroBoTO MOAWLMCKO AOCME BO OAHOC Ha
HerosaTa COMpyra W Hej3nHaTa Majka, Kako W MocTojaHaTa 3akaHa KOH HWBHaTa
6e3benHocT 1 6narococTojba.

Cnopea CTaHAApAHATa MpaKTUKa BO 3eMjUTe-UNeHKW, KOAKYy 6ua nocepmoseH
NPeKpPWOKOT UAN KOAKY € MOroNem pu3nKOT Of WAHM npekpwouu, Toaky buna
noronema BepojaTHOCTa 0OBMHMTENCTBOTO Aa MPOAONOXMU CO CMPOBEAyBakbe Ha
MCTparaTa BO MHTEPEC Ha jJaBHOCTA, iyPYU 1 aKO XXPTBUTE v MOB/IEYAT HUBHUTE TYXOW.
MefyToa, CO CaMOTO TOa WTO MOCTOjaHO Ce AOHeCyBane OANYKW 33 3anuMpare Ha
KpMBUYHUTE NocTanku npotne X.0. HAANEXHNUTE BAACTU CE MNOBUKYBANE UCKAYUYNBO
Ha notpebata ga ce MOB/AEYAT BO OKOJNHOCTM KOW TWE M CMeTane 3a ,CemejHa
pabota“ Bnactute ouurnefHO He v Ccorefane MOTUBKTE NMOPaAW KOWLITO XPTBUTE
rv nosnekne Ty>xbute, 1 MOKPaj T0a WTO MajkaTa Ha XanuTeakata fana u3jasu npes
00BMMTENCTBOTO AeKa Taa W Hej3WHaTa Kepka 6une npumopaHu Aa v nosaeyar
Ty>x6MTe 04 NpunumHa wto X.0. UM BpLIEN NPUTUCOK U CMPTHO UM Ce 3akaHyBan. U
NOKpaj NOB/eKyBaHETO Ha Ty>KOUTe Ha XPTBUTE, 3aKOHOAABHATa pamka Tpebasa Aa
MM OBO3MOXW Ha 00BUHWTENNTE A3 NPOAO/XKAT CO KPUBMUYHATA MOCTanka npoTus
X.0., NOBUKYBAjKM C€ HA HErOBOTO HACW/HO OfHECYBatbe Koe 61 MOCAYXNA0 KaKo
OCHOBA 3a TOHEHE, KaKO M MOCTOjaHWUTE 3aKaHW BP3 GUIMYKMOT MHTErPUTET Ha
XanuTenkara.

3ato0a, CyAoT 3akNyuuna feka ApXKaBHWUTE OPraHu He Mokaxasne feka npesemasne
pa3yMHU YeKopw 3a Aa ro Crpeyat HaCW/CTBOTO MPOTUB XANUTE/IKATA U Hej3nHaTa
Majka, 0c06eHO Mpu CMpoBeAYyBatbe HA KPUBWUYHM U APYTY COOABETHM MPEBEHTUBHY
Mepkn npoTuB X.0. VICTOBpEMEHO, He MOXe fia Ce Kaxe feka HUTY ucTparata 3a
ybuCTBOTO, 3a KOEWTO MMano W npusHaHue, 6una edpekTUBHA, 3aToa WTO MCTaTa
6una oTeopeHa moseke Of WECT roAnHU. MoHaTaMy, KpUBMYHMOT 3aKOHMK HeMan
oABpaKkauky edpekT Bp3 CMpeuyBareTo Ha OBOj CAyuyaj, HWUTY, Mak, HaANeXHUTe
OpraHu MoXene ce NOBWKYBAJe HA OAHECYBAHETO HA XPTBUTE (OWITETEHUTE) KAKO
onpaBayBatbe 3a TOA WTO He MpeB3emMase COOABETHW Mepku. CNeAcTBEHO Ha TOa,
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TYPCKUTE BNACTM HE yCNe€ane Aa ro 3allTUTaT NpaBOTO Ha XWBOT Ha MajKaTa Ha
XannTenkara, WTo ce CMETa 3a NOBpeJia Ha YNEHOT 2.

YneH3

CynoT BOOYMA [eKa OArOBOPOT Ha OAHecyBaweTo Ha X.0. 6un ounrnegHo
HeajekBaTeH BO OJHOC Ha CEpPUO3HOCTA HA HeroBwuTe KpuMBMYHMW fena. CyackuTe
of/lyKn KOW Hemane 3abenexuTenHn npeeeHTUBHWM edekTn Bp3 X.0. bune
HeepeKTUBHU, Na AypU W OTKPMBAse OAPESEH CTeMeH Ha To/lepaHLmnja BO 04HOC Ha
HerosuTe Aena. VIMEHO, NO MHUMAEHTOT CO aBToMobMa0T, X.0. NOMUHANA caMo 25
AeHa BO 3aTBOP M 400U NapnyHa Ka3Ha 3a CepMO3HUTE MOBPEAN WTO M T HaHeN Ha
MajKaTa Ha »anuTtenkaTa. Yiute noHeby103HO e WTO KaKo Ka3Ha 3a NpoboayBareTo
Ha XanuTenkarta cefym natu, Toj AoOWMA Mana napuyHa KasHa Koja MOXen Aa ja
oTnaaka Ha patw.

[LONONHNTENHO, TYPCKUTE 33KOHW He OBO3MOXKW/IE KOHKPETHU aAMUHWUCTPATUBHM
M MOJMLMCKA MEPKW 3a 3aliTWTa Ha PaHAMBWTE JMLA Of CEMEjHOTO HaCW/ICTBO
npes jaHyapu 1998 roAnHa Kora BCYLWHOCT W CTamnuW Ha CM1a 3aKOHOT 3a 3aWTMTa Ha
CEMejCTBOTO. [lypu v M0 TOj AATYM, JOMALIHWUTE OPraHu He To MPUMeHUIE epeKTUBHO
TWE MepKM 1 CaHKLMWM CO Lien A ja 3alWTnTaT XaauTenkara.

KoHeuHo, Cypot 3abenexan co ronema 3arpnXeHOoCT A€Ka HaCKUACTBOTO KOE o
nperpnena  Xaantenkara BCYWHOCT HE MPeCTaHaN0o U AE€Ka HAANEXKHUTE OPraHn
NpoAO/DKNANE Ad MOKAXYBAAT HEAKTMBHOCT.

1 nokpaj baparbata Ha XaauTenkaTa BO anpw 2008 roguHa, BoonwTto He bune
npe3eMeHu Mepku, cé goaeka CyaoT He nobapan of Baagata mHbopmaLmm Bo Bpcka
CO 3aWTUTHWUTE MEPKM KOM Taa v npesesa.

3atoa, CyAoT 3aknyumnn feka HacTaHaia noBpeja Ha UJeHOT 3 Kako pe3yaTaT Ha
HEeyCMnexoT Ha Haf/IeXHUTE OpraHu Aa Npe3emMaTt Mepku 3a 3alTuTa Kako popma Ha
edeKTMBHO OABpaKarbe 0ff CEPMO3HM MPEKPLIOLM NPOTUB NUYHMOT MHTETPUTET Ha
Xa/nuTesKaTa of CTpaHa Ha Hej3MHWOT MopaHeLleH COnpyr.

YneH 14

Cnopej “3BelwTanTe NOAHECEHN O CTPAHA Ha Xa/INTe/IKaTa, COCTaBEHW Of CTPaHA
Ha ABE BOAEYKM HEBAALMHW OpraHm3aumm, Kou He buae OCMOPeHU Of CTpaHa Ha
Bnagata, Hajronemunot 6poj Ha perncTpupaHu XpTBM HA CEMEJHO HACUACTBO OuA
3abenexaH Bo Aujapbakup, Kaae xaanTenkara Xuseena Bo Toa Bpeme. Cute XpTeu
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bune XeHW, Off KOW FONEMOTO MHO3UHCTBO OU/e CO KYPACKO MOTEKNO0, HEMUCMEHH
WAW, NaK, CO HW30K CTeneH Ha 00pa3oBaHWe U BOOMLITO XEHW KOU HEMale KakoB
6UN0 He3aBMCEH M3BOP Ha MPUXOAM. BCYLWHOCT, U3jaBUTE yKaxyBasie Aeka CEMejHOTO
HaCWUACTBO OUNI0 TONIEPUPAHO OA CTPaHa Ha HaANEXHUTE OpraHu W fieka NpaBHUTe
JIeKOBUM HaBeAeHU Of CTpaHa Ha Bnaaata He GyHKUMOHMpane epekTUBHO.

CynoT 3aToa BOOYM/ AeKa >KanuTenkata ycrnewHo nokaxan geka xeHute bune
Haj3acerHaTn 0 CEMEejHOTO HaCU/ICTBO M [ieKa OMLWTaTa U JMCKPUMUHATOPCKA CyACcKa
nacvMBHOCT BO Typuuja co3gana kamma koja buna norofHa 3a CemMejHOTO HAaCUACTBO.
MMajku ro Toa Ha yM, HACWACTBOTO LUTO FO MPETPMENe XaaUTesKaTa W Hej3uHaTa
MajKa MOXeno Aa ce cMeTa 33 pofoBo 6a3nMpaHoO HAaCWACTBO, WTO MPETCTaByBano
06/1MK Ha ANCKPMMMWHALM]a MPOTUB XeHuTe. U nokpaj cnposeaeHute pepopmu o4
CTpaHa Ha BnajaTta BO M3MWHATWUTE FOAUHMW, CEBKYMHATa MACMBHOCT HA CYACKMOT
cncteM U GakToT WTO HACUAHWMLWTE MOMMUHYBajse HeKaszHeTo, Kako wTo 6uio
KOHCTaTMPaHW 1 BO CYYajoT Ha Xa/MTENKATA, YKAXKYBa/IE HA TOA [ieKa HEe MOCToesa
A0BO/IHA 32710503 3a cnpoBefyBakbe Ha COO/BETHU MEPKM CO Kou Ou ce afpecmpano
CeMEjHOTO HacmAcTBO. CyA0T 3aT0a 3aKNyUn AeKa HaCTaHaNa NOBpeSa Ha YU1eHOT 14,
BO BPCKA CO Y/IEHOBUTE 2 U 3.

A[ZYI’VI Y/1IEHOBM

3emajku M npeaBup ropeHaBegeHuTe Haoau, CyaoT cmeTan peka 6uno
HenoTpebHO pasrnesyBarbe Ha MCTUTE GaKTW BO KOHTEKCT Ha YUNEHOBUTE 6 1 13.

YneH 41

CyaoT Ha anutenkata M AoAenna 30,000 eBpa Kako OTWTETa BO OAHOC Ha
HeMaTepujasiHaTa WTeTa 1 6,500 eBPa 32 TPOLIOLM U PACXOAM.
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Ymapdysarbe Ha Haues0Mo Ha No3umMusHa 068pcka 3a 0a ce 3awmumu
HUBOMOM Cnoped uaeHom 2, B0 npedMem WMo BKAYYyBaa MAA0 YOBEK
cepuo3Ho nospedeH 00 He208UOM NOPAHewWweH HaCMAasHUK

NPECYAA BO NMPEAMETOT OCMAH NMPOTUB OBEAUHETOTO
KPAZICTBO [OSMAN v. THE UNITED KINGDOM]

(Kanba 6p.23452/94)
26 OKTOMBpHU 1998

1. TnaBHu ¢pakTH

Mpeata xanutenka, Munkue OcmaH, 6Mna mMajka Ha BTOPUOT xXanuten, AXMeT
OcMaH, koj bun nopaHelleH yueHnK Ha Mo MeleT-/lynuc Bo yunauiute B0 XOMEPTOH.

B0 1986 rogunHa AMPEKTOPOT Ha yUNAULLITETO XOMEPTOH, I. MpKHC, 3abenexan feka
efieH off HacTaBHUUMTE, Mo MeweT-/lync, pa3sua NpuBp3aHOCT KOH AXMET OCcMaH. Bo
jaHyapw 1987 roauHa r-fa MpuH, Majkata Ha Jlecau TpuH, Koj 6ua yd4eHnK BO UCTOTO
YUUAnULWTeE, ce noxaauna Ao r. NpuHc gexa lMeyer-Jlync ro crefen HejsuHUoT CUH A0
AOMa U1 1o BO3HemupyBaa. OTkako 6uA cocaylwaH og r. MepkuHc, Meer-/lync nogHen
M3jaBa Koja r. MepKWMHC ja OUEHUA KaKo ,BO3HeMMpyBauka“, buaejkv Taa jacHo
nokaxana feka 1oj bun ,,eKCTpeMHo /byboMOpeH* Ha NpUjaTencTBoTo nomery AXmeTt
OcMaH v Jlecau TpuH. I. NMepKMHC My NpeanoXxun Aa nobapa ncuxmjaTpucka nomoL.

Bo MmefyBpeme, PakOBOACTBOTO Ha YUMAMIITETO Pa3roBOPaso CO HEKOAKY APYTu
peNeBaHTHW NoeanHLUW. Coped AHEBHUKOT Ha . TIPUHC, OA 3 MapT 1987 roavHa A0 17 MapT
1987 rofMHa, TOj YeTMPY NaTu Ce CPeTHas CO MOAMLIMjaTa 3a la pa3roBapa 3a oBaa pabora.

[opeka 6un npaseH 06wz fa ce opraHM3Mpa npemMectyBatkbe Ha AxMeT OCMaH BO
APpYro yumauwrte, 6una oTkpueHa kpaxbaTa Ha focunejata Ha AXMeET 1 Jlecin TpUH o4
YUMAWLLHATA KaHuenapwja. MeyeT-/lync Hervpan Kakea 61ao BMeLlwaHocT BO Kpaxobara.

Ha14 anpnn1987 roanHa MNewer-Jiync ro npoMeH A UMETO BO 101 AXMET JUNAnpum
OcmaH. T. TIpuHC ja nHGopMmMpan noavumjata 1 3a oBa NUCMeHO ce obpaTun Aa
OnbopoT 3a 0bpasosaHue Ha LeHTpaseH JIoHAoH (OOLJT), nHdopmupajku i aeka
Oun 3arpuxeH feka NCUxonolKaTa HeypamMHOTEXeHOCT Ha MeleT-/lync 6u moxena
[ npeTcTaByBa 3akaHa 3a 6e3begHocTa Ha AxmeT OcMaH. MMeleT-Jlynuc 6un npernesaH
of A-p ®eprycoH, ncuxujatap Ha OOLJI, Ha 19 Mmaj 1987 rogmHa. [-p ®eprycoH
npenopayan Meyet-/lyuc fa ocTaHe a NpeAaBa BO yUMAMWTETO, HO Aa Aobue Hekoj
06/1K Ha COBETYBakbe M NCUXOTEPaNmja.
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Bo HapegHwTe AeHoBu Ouna dpaeHa UWMraa HWM3 Npo30peuoT Ha KykaTta Ha
Xanutennte. BUA npaTeH NOANLMCKK Cyx6eHNK BO KyKaTa 1 TOj HanwuLwaa N3BeLlTaj
33 KpYBMYHOTO fe/10. Bo 1B HaBpaTu BO jyHU 1987 roAWHa, TyMuTe Ha aBTOMO6WIOT
Ha r. A OcMaH (conpyr Ha npBaTa XaauTesnka u TaTko Ha BTOPWOT XanuTes) bune
HamepHo npoaynyeHu. Bata MHUMAEHTU OUe NpujaBeHmn BO MoAWLMja.

Mo apyr npernes Ha Meuyet-/lync, A-p ®eprycoH 3aknyuyun aeka Toj tpebasno aa
Ounze oTCTpaHeT 04 yUMANLWTETO XOMEPTOH ¥ OUA KaTeropuampaH Kako NpuBpeMeHo
HecnocobeH 3a pabota. Meyet-/lync 6Un NpuBpeMeHO CycrneHAUpaH Of ApXetrbe
HaCTaBa, HO OBaa cycneHsuja buna yKnHata v T0j NoYHan Aa paboTu Kako 3aMeHCKM
yunTeN BO AIBE JIOKANHU YUNANLITA.

BO aBryct wau centemspw 1987 roamHa 6uae u3BpuieHn 6pojHM Hanaaw Bp3
MMOTOT Ha cemejcTBOTO OCMaH, BKAy4yBajku dpiatbe Ha MOTOPHO Mac/io 1 napaduH
KOH KyKaTa, Kpluetbe Ha wodeplajbHaTa Ha r. OCMaH, 3a4enyBatbe Ha BAe3HaTa BpaTa
04 AOMOT CO CyMep /ienak U pa3maukyBatbe Ha Kydellku U3MET Ha MparoT 04 HUBHUOT
AOM U aBTOMO6W/1. CUTe OBME UHLMAEHTV OK/ie NpUjaBeH BO NOAULM]a.

MosunumjaTa ro nocetaa 4OMOT Ha OCMaHOBM M NOToa pasroBapana co Meyet-
Jlyuc BO BpCKa CO BaHAA/NCKMTE UMHOBW. BO MOAOLHEXHA M3jaBa fafeHa Ha
noavuwjata, Neyer-/lync TBpAEA AeKa UM Kaxan Aeka ryberbeTo Ha Herosarta paboTa
6110 TONKY BO3HEMMPYBAYKO WTO TOj YyBCTBYBaA feka 6UA BO OMACHOCT fa npasu
HEMpOMWUCNEHN KPUBUYHU iea, HO BnajaTa femMaHTupana Aeka HewTo Takeo 6uo
KaXxaHo.

Ha 7 nekemBpw 1987 roguHa aBToMobuA ynpaeyBaH og Meyer-/lync ce cyapua co
kombe Bo koe Jlecav TpuH 6UA NaTHUK.

Ha 15 gekemspu 1987 roguHa MeyeT-/lync Ha Heroso Oapare 6Ua cocnywaH og
cnyxbennum Ha OOUJ. Bo egeH MemopaHaym Ha OOUJT 6uno 3abenexeHo aeka
MeyeT /lyuc 6UN BO LENOCHO aBTOAECTPYKTUBHO pacnonoxeHue, 06B1HYBajRM O T.
MepKMHC 33 CUTE HETOBW HEBOjU.

Ha 17 aekeMBpu 1987 rofiMHa NOAULNCKI CAY>XOeHULM Aol ae BO KyKaTa Ha MeljeT-
Jy\cC co Hamepa [ia ro yancaT oA COMHeBatbe eka CTOPUA KPUBUUYHO Aes10 CO Koe
NPUUYMHUA UMOTHA LWTETA, HO TOj He 611 ;OMa BO TOj MOMEHT.

Ha noueToKOT Ha jaHyapu 1988 roavMHa no/aMymMjaTa 3anoyHana noctanka npoTus

MeLer-/lync 33 HErpuXIMBO U HEBHUMATE/IHO BO3erbe. [10Kpaj Toa, MeTo Ha leller-
Jlyuc 610 BHECEHO BO MOAMLMCKA HALWOHaNHA KomnjyTepcka 6asa Ha nogatouu
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Kako noefuHel koj 6un 6apaH BO BPCKa CO CYAMPOT M KaKo OCOMHUYEH 33 CTOPYBakbe
Ha KPMBUYHO 1€N10 CO KOe 611a MpUUMHETA UMOTHA LWTETA.

Ha 7 mapT 1988 rogunHa noseke syfe ro sugene Meyet-Jlync 8o 61M3MHA Ha JOMOT Ha
xanutenute. OKoNy 23 4acoT HOKTa MewieT /lync ro yomn r. A OCMaH v CeprO3HO ro PaHuA
AxmeT OcMaH. 10Toa T0j BO3€/1 KOH OMOT Ha T. [epKMHC, Kaje WTO MyKan KOH Hero n ro
paHWA, a UCTO Taka ro youa HeroB1oT CUH. PaHo u3yTpuHarta Meet-/lync 6un yance.

Ha 28 oktomBpw 1988 roamnHa Meyet-ync 6un ocyaeH 3a ybucTeo cnopep fe
06BMHEHMja, OTKAKO Ce u3jacHUA Aeka 6Un BMHOBEH U Ce MOBMKAA Ha HaMasneHa
NpecMeTAnBOCT. BUao oapeaeHo Toj Aa buae AvweH of croboda Bo obesbeaeHa
ncvxmjatpucka 60nHMLA 63 orpaHMUyBatbe Ha BPEMETO Ha nlyBakbe 04 croboaa.

Ha 28 cenTemMBpv 1989 roAMHa XanuTeaUTe NOBEJ/Ie NOCTaNKa NpoTuB, Mefy ApyruTe,
pakoBOAWTENOT (KOMeCapoT) Ha IOHAOHCKATa METPONOANUTEHCKA NOAMLMja NOPaAM
HaBOAHa HeOpeXHOCT Ha MoanumMjaTa Koja, nako 6una CBecHa 3a aKTMBHOCTWTE Ha
MeveT-/lync oA Maj 1987 rofnHa, He o MpWBesa, He To COC/ylana, He ro npebapana
HEroBMOT [OM W He MOAHENA KPMBMYHA MpujaBa MpOTWB Hero npej MapT 1988
rOAMHA. Ha 19 aBryct 1991 roanHa, N0HAOHCKUOT NOJMUUCKMA KOMecap CO NMCMeHa
n3jaga ro ocnopua TyxbeHoTo Oaparse, TBpPAEjKM Aeka Toa 6UA0 HEOCHOBAHO U He
nocroena OATOBOPHOCT Ha MoAWUMjaTa. ANenalMoHNOT Cy4 noToa YTBPAUA Aeka,
cnopej nNpaBW0TO 3a NCK/yUyBakbe OATOBOPHOCT YTBPAEHO BO Npecyaa Ha [loMOT Ha
JIOpAOBUTE 04 1989 TOAMHA BO NMPeAMETOT XM/ NMPOTHUB HAYaHMKOT Ha MoauLUmMjaTa
Ha 3anajeH JopKwup, He MOXesa Aa ce NoAHece Tyxba NpoTHB NoAWLMjaTa MOPaAK
HeOPEXHOCT BO BPXXekbe Ha UCTParuTe 1 cy3buBarbe Ha KpUMUHAAOT NOPajM TOA WTO
WHTEPECOT Ha jaBHATa NMOANTUKA HANAra/l UMYHUTET Of TYXKEHE.

2.0anyKa Ha CyaoT

MoBUKYBajKu Ce Ha UeHOBUTE 2, 6, 8 W 13, XXANUTEIUTE Ce XKalleae Aeka UMano
NponycT Aa ce 3alTuTaT XMBOTUTE Ha AW M AXMeT OCMaH W f[a Ce Crnpeun
ManTpeTuparbe Ha CEMEjCTBOTO M AieKa TWe HeMasle MpUcTan Ao CyA Uau epekTuBeH
MpaBeH JIeK BO OAHOC Ha TOj MPOMyCT.

YneH 2
Kan NTENIOT TBPAE/T AEKA CO NpONYWTake Aa CE Npe3eMaT aAEKBATHU U MPUKNIAAHN
MEPKM 3a Aa CE 3aWTUTAT XXMUBOTUTE HaA BTOPUOT XKAAUTEN N HETOBMOT TATKO, Anu

OCMaH, O/l peasiHa 1 No3HaTa onacHocT o MeleT-/lync, BAacTuTe NponywTuae Aa ja
M3BpLIAT HXBHATA MO3UTUBHA 06BPCKA CMOPes UNEHOT 2.
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Cy[0T NpBO KaXa [eka Kora Ce U3HeCyBa TBpAere [eka BJacTuTe ja nospeanae
HMBHATA MO3WTMBHA 06BPCKA 3a 3aWTUTA HA MPABOTO HA XMBOT BO KOHTEKCT Ha
HUBHATA [O/KHOCT fa Ce Chnpeun u Cy3bue KpPUMMHANOT, MOpa fa Ce YTBPAM
Ha 3a[0BO/INTE/IEH HAUWH feka BAACTUTE 3Haene MAW Mopaje BO Toa Bpeme fAa
MMaaT CO3HaHWja 3a MOCTOEHEe Ha peaseH W HenocpefeH pU3MK 3a XKMBOTOT Ha
WAEHTUGUKYBAH NOEAMHEL UM NOEANHLUM 04 KPUBUUYHM ie1a Ha TPETO AnLE W Aeka
TWe NponyLwTIe fa Npe3eMaT MepKiu 0ff AOMEHOT Ha HUBHWUTE 0BACTYBakba CO KOU,
pasyMHO OLEeHYBaHO, 611 MOXE/IO f1a Ce 0YeKyBa Aeka Ke ce n3berHe Toj pusmk.

N nokpaj Toa WTO ce TBPAENO Aeka A0 CTaAMymOT Kora moauuwujata buna
MHOOPMMpPaHa 3a CUTe peNeBaHTHM TMOBP3aHM MNpalakba, BKAYYYBajKM [0 U
WHUMAEHTOT CO MUWyBatbe rpadmTi, kpaxkda Ha YUMAUIWHUTE JOCKUEja U NpOMeHaTa
Ha MMmeTo Ha MeyeTt-/lynuc, noanunjata tpebana aa 6uge ceecHa 3a notpebaTa Aa
M3BPWM MOHATAMOLWHO WCTpaXyBatbe Ha HaBOAHATa BMeWAHOCT Ha [MMeueT-/lync
BO TME UHUMAEHTU UM BHUMATE/HO fa ro Haarneayea, Cyaot He 6un ybeseH aeka
MpoNyCcTOT Ha Mo/AuLMjaTa Aa Ce HaMpaBy HeWTO TakBO BO OBOj CTaAuym b1 Moxen
Aa buge crnopeH o4 redHa Touka Ha YIeHOT 2, MMajKu ro NpeaBuj pacnosiarakbero
CO CO3HaHMja BO Toa Bpeme. Criopes CyAOT, MaKo MOAMLAjUMTE KOW O MOCeTUe
YUMAMWTETO MOXene, of npodecMoHanHa riefHa Touka, fAa CMeTaaT [eka
npuBp3aHocTa Ha MeyeT-/lynuc koH AxmeT OcMmaH 6uaa Hajnpekop/aMBO NoBeaeHue,
HuKoraw He 6uio cyrepupaHo aeka AxmeT OcMaH 6Ua BO OMacHOCT of CekcyasiHa
3noynotpeba o MeweT-/lyuc uan feka HeroBMoT XMUBOT 61N BO ONACHOCT.

Bupejkn Meyet-Jlync Hermpan cekakBa BMELWAHOCT Kora 6WA cOCAywaH oA T.
MepKUHC M HEMANO HULITO Aa O NOBP3€ HEero Co HUTY efeH o4 nHunaeHtute, CyaoTt
CMeTa/N AeKa NosMuMCKaTa NMPOoLEHKa Ha CUTyaumnjata M Hej3uHata ofayka Aa ja
TPeTMpa Kako BHaTpelwHa paboTa Ha yyuaulITeTo He MOXena Aa ce CMeTa Kako
HepasyMHa.

Bo 0ofHOC Ha BaHAA/NCKUTE AKTU MPOTWMB JOMOT M MMOTOT Ha OCMaHOBM U
TBPAEHETO [leKa Mo/nuUMjaTa He BOAENa €BMAEHLUMjA 33 NMPUjABEHUTE UHLWAEHTH,
Cy[oT KaXan [eka 3a OBOj MPOMYyCT HE MOXEN0 Aa Ce peye [eKa ja Cnpedyunn
noauumjata ga chatu BO paH CTaguMym Aeka NocToena HekakBa peanHa 3akaHa 3a
XWBOTWUTE Ha Y/NIEHOBUTE HA CEMEjCTBOTO OCMaH MAW AeKa 334 MPaUMOHAHOCTA
Ha oAHecyBarbeTo MeleT-/lync ce kpuesne Hamepw 3a ybusame. cto Taka, CyaoT Bo
OBOj MOT/Ief, HANOMHaA fieka Kora KoHeuyHo buna foHeceHa of/lyKa 3a amncere Ha
MeleT-/lync, Taa He 6113 3aCHOBaHA BP3 HEKAKOB NepLenmpaH pu3unK 3a CEMejcTBOTO
OCMaH, TyKy Bp3 COMHEHMETO 33 BKAYYEHOCT BO KPMBWUYHU AejcTBMja cOo kou buna
NMPpUYMHETA PENATUBHO Mana MMOTHA LWTETA.
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Bo 0fjHOC Ha HaBOAHMOT GakT Aeka MeleT-/lyuc BO TpW HaBPaTU, AUPEKTHO UK
WHAWPEKTHO, 1 M COOMWTUA Ha No/uLMjaTa CBOMTE Hamepu Aa M3Bplimn ybucteo,
Cy[oT CMeTas [ieka 3a OBMe M3jaBM He MOXENO OCHOBAHO fa Ce MMMANLMpA Aeka
cemMejcTBOTO OCMaH 6110 MeTa Ha HEroBUTE 3akaHu 0 Mepa WTo 61 ce anapmmpana

noanynjata.

CnencteeHo Ha Toa, CyoT CMeTan fieKka XajuTeanTe He nocounsae HUTY eaHa
pewasayka $pasa BO C/1e0T HA HACTAHM KOja BOAE/A 10 TPArMYHOTO MyKare BO Koja
61 MOXE/I0 Aa Ce KaXe 1eKa NoJinLnjaTa 3Haena Uan Mopasa Aa 3Hae [eKa XUBOoTUTe
Ha YNEHOBUTE Ha CEMEjCTBOTO O1/1e BO peaneH 1 HEMoCpeaeH pusunk o Meyer-/ymc.
CornacHo Ha Toa, CyaoT He YTBPAM NOBPEAA Ha UNEHOT 2.

YneH 8

Cy[oT NoTCeTWA AeKa Toj He KoHCTaTupan Aeka 6uno yTBpaeHo geka noavuujata
3Haena uau Tpebana fa 3Hae BO TOa Bpeme Aeka eleT-/lync npeTcTaByBan peaneH
M HENOCpeLEeH PU3MK 33 XMBOTOT Ha AxmeT OCMaH 1 AeKa Hej3nHaTta peakumnja Ha
HacTaHW Kako WTo buae cayyeHuTe HacTaHW BUNa pasyMHa BO OKOJIHOCTUTE U He
6nna HeCnouea Co JOMKHOCTA Ha BAACTUTE CNOpej YNeHOT 2. Toj 3aKNy4oK eiHaKBO
ro NOAAPXYBas HAOAOT Zleka HEMAO MpeKpLIYBakbe Ha HEKaKBa NO3MTUBHA 06BpCKa
UMMANLMPAHA Of YNEHOT 8.

BO OAHOC Ha TBPAEHETO Ha XanUTenTe Aeka Moauuujata He M UCTpaxkuna
HamaAWTe BP3 HUBHWOT AOM CO LieN A Ce CTaBM Kpaj Ha HK3aTa ManTpeTuparba Bp3
cemejcTBOTO OcCMaH, CyAOT MOBTOPWA Aeka MoAuuMjaTa OTNPBUH HEMana AoKa3w
33 BMEWaHOoCTa Ha [eyer-/lync, a moAolHa, CO Orief Ha HOBMTE C/lydyBarba BO
npegmetot, 6w HanpaseH 0b6WA 3a ancere W UCNpallyBarbe Ha Meyer-/lynuc noa
COMHEHMeE 32 OLITETYBAHE HA UMOTOT CO KPUBUYHO AeN10.3aT0a, Cy0T 3aKAyumnn aeka
HeMa/o NpekpLlyBatbe Ha HEKOja No3UTUBHA 06BPCKa Ha Ap>kaBaTa CMopes U/eHoT 8.

YneH 6 cTaB 1

Xanutennte TBpaene feka CyAckoTo oAbuBare Ha HUBHATa Tyx0a 3a HebpexHo
paboTere Ha MoAWUMjaTa MOPaAM MHTEpPeC Ha jaBHaTa MOAWTWKA MPETCTaByBaNo
OrpaHWUyBatbe Ha MPaBOTO Ha NPUCTaN A0 CyA, WTO ro MPeKPLMAO0 YNEHOT 6 CTaB 1.

Bo BpCka CO MPUMEH/NMBOCTA Ha UEHOT 6, WTO BnajaTa ja ocriopuia TBpAejKH
[leKa BO [OMALHOTO 3aKOHOAABCTBO He MOCTOE/0 NPpaBo Aa Ce TyXW Moauumjata
nopaan HebpexHoct, CyAoT He Ce COTIaCUA U CMeTan [eka XaauTenute vmaine
npaBo, KOe MPOW3/eryBano Of OMWTUTE 3aKOHCKM oapenbu 3a HebpexHocT, fa
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6apaaT Aa ce oANyum 3a 403BOIEHOCTA M OCHOBAHOCTA Ha U3[PXKaHOTO TBpAEHE AeKa
dakTnTe He 1 6KUae Hemo3HaTW Ha NOAMLMjaTa M AeKa HACTaHYBaHETO Ha WTeTaTa
6va0 npeaBnaaMBO.

CynoT notoa 3abenexa feka NMpUUMHWTE 04 KOW Ce pakoBogen JOMOT Ha
JIOPA0BMTE BO NPeAMETOT X1/ Kora yTBPAWA NPaBUI0 33 UCKAYUYBakbe HA NOAULMjaTa
O/ Hej3UHO TyXere 32 HebpexHO fejcTByBatbe Ouie 3aCHOBaHM BP3 CTAaBOT Jeka Ha
MHTepecuTe Ha 3aefHMLATA BO Lie/MHa Hajaobpo Ke MM CyXu noamumcka cayxoba
umnja epeKTMBHOCT U edMKacHOCT BO BWUTKATa MPOTUB KPUMUHANOT HeMa Aa buaart
[OBE/IEHV BO Mpallatbe Mpeky MocTojaH pPU3MK Of OArOBOPHOCT 3a HAOMECT Ha
WTeTa Nopajamn Hej3anHUTE onepaT1BHM AejCTBIja U MOAUTUKN.

MNako Moxe Aia ce npudaTu Aeka LenTa Ha Toa npasuao 6uaa nernTMMHa o acrnekT
Ha KoHBeHUMjaTa, 6uaejkm Toa 6UN0 HACOUEHO KOH 3auyByBatbe Ha edpeKTMBHOCTA
Ha No/MUMjaTa, a CO TOA U KOH CMpedyBatbe Ha Hepean Uau KpumuHan, CyaoT ro
Harsacua NpawareTo Ha cpa3MepHOCT. MpuMeHaTa Ha nMpaBuaoTo 6e3 UCNUTyBatbe
Ha CNPOTUBCTaBEHUTE GAKTOPW Ha jaBHMOT MHTEPEC CYXEN0 CaMo 3a fia i ce fage
ONaHKeTEH MMYHMTET Ha MoAMUMjaTa 3a HEj3UHWTE AejcTBMja M MponylTakba BO
TEKOT Ha MCTpara M BO OAHOC Ha Cy36MBarb€TO HA KPMMWMHANOT M MpeTCcTaByBana
HeonpaBAaHO OrpaHMUyBatbe Ha MPABOTO Ha XANUTENOT Aa CE OANYYN 33 MEPUTYMOT
Ha HEeroBoTo Ty>6eHo Gapatbe MpOTUB MOAMLUMjaTa BO NPeAMETUTE BO KOU UMAJO
OCHOBaHW TBpAetba 33 HebpexxHo paboTerbe Ha noanLMjaTa.

Cy;l,OT 3aKNy4Ynn AeKa nNpuMeHaTa Ha NpaBu/IOTO 3a NCKAYYYBaHE Ha nonmu,mjaTa
o4 MOXHOCTa Aa 6mne TYyXE€Ha 3a Heﬁpe)KHOCT BO NpeAMETOB MPETCTaByBa/a

HeCpa3MepHO OrpaHMUyBakbe Ha MPABOTO HA XAZAUTENUTE HA NpUCTaN 4O Cy4 U To
MOBpeAnIa YNEHOT 6 CTaB 1.

YneH 13

CypoT cMeTan fieka He ce nojaBuao noce6HO npallakbe Copes UaeHoT 13, UMajKu
ro npeABuA HETOBMOT HAO/ 3a NMOBPE/A Ha U/IEHOT 6 CTaB 1.

YneH 50 (cera uneH 41)

CyBoT Ha CeKoj 0/} XXaAuTennTe My LOCYAUA U3HOC 0 10.000 6pUTAHCKN GYHTHS?
33 HAZOMECT Ha LWTETa 1 30.000 6pUTAHCKM GYHTU 33 TPOLIOLM M U3AATOLM.

528 NMpubAMXKHa BpeAHOCT Ha edHa 6puTaHcka ¢yHTa (£) e 1,60 espa.
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Typckuom npaseH cUCMem Ha #aaumeaume He UM NPyXcU 00BOAHO U CO00BEMHO
obecwmemysarbe 80 8pCKa o HOBOPOOeHOMO deme 3apaszeHo co XUB npeky
mpaHceysuja Ha Kps, a Ha saacmume um 6usio HapedeHo da My 0be3bedam

00HUBOMHO MEQUUUHCKO 0CU2ypyBarbe~ nospedu Ha yjeHoBuUme 2, 6 U 13

NPECYAA BO NPEAMETOT OJA/1 npotus TYPLUJA [OYAL v. TURKEY]

(Kanba 6p.4864/05)
23 MapT 2010

1. TnaBHu ¢pakTH

MpBMOT Xanuten 6Un poAeH Ha 6 Maj 1996 roAnHA. BTOPMOT M TPETUOT XanuTten
Oune HeroeaTta mMajka U HeroBMOT TaTKO U CUTE XMBeesae BO M3mup.

Mpenot xanuten 6un 3apaseH co XWB BMpycoT Kora, OTkako 6un popgeH
npesABpeMeHo, Toj Mopan Aa buze noanoxeH Ha 6pojHU TpaHCdy3nKM Ha KpPB 3apaam
npenoHcka (MHrByMHaAHa) 1 nanouHa (ymbunmnkanHa) xepHuja. HeroBuTe poauTesn
[03Hase 3a UHdeKkLMjaTa U Aeka MCTaTa MOXe [a Ce pa3Bue BO MHOry nocypos/
noTexok 06/1Mk Ha CHAPOM Ha CTekHaTa MMyHoaednumeHumja (CUAA), kora Toj bun
Ha BO3pacT OA YeTnpw Meceun.

Bo Maj 1997 rognHa xaauTtennTe NoKpeHas e KpUBUUYHA MOCTanka 3a MejuLmnHcKa
HeOpeXXHOCT NPOTUB AOKTOPUTE MHBONBMPAHW BO TPaHChy3mnjaTa Ha KpB, reHepasH1oT
AVPEKTOP Ha TypcknoT LipBeH kpcT Bo M3mup (,Kizilay“ og kage wto 6una sobueHa
TpaHcdy3upaHaTta KpB) U1 MUHUCTEPOT 3a 34paBcTBo. OBaa nocranka 6una 3anpexa,
6naejkn He MOXeNo HenocpeAHo Aa ce npunuwe 610 KakBa BUHA.

Bo aekeMBpwW 1997 rOAMHA XaNuTeMTe NOKPEHane rpafaHcka nocTanka npoTue
Kizilay n MUHWMCTEPCTBOTO3a34PpaBCTBO,a BOOKTOMBPU 1998 roAnHa ynpaBHa nocTanka
npoTMe MunHMCTepCcTBOTO. U rpafaHckuTe v ynpaBHuTe CyaoBu oanyuunne aeka Kizilay
6nn BUHOBEH 33 CHabAyBareTo Ha KpB 3apa3eHa co XWB u aeka MUHWUCTEPCTBOTO
33 34paBcTBO Tpebano Aa ce cMeTa 3a OATOBOPHO 3a HEOpeXHOCTa Ha HerosmoT
MepCcoHan Mpwv BpLIEHETO HA HEroBUTe AO0/HKHOCTM. YwTe noseke, NPBOCTENEHUOT
pafaHcKkK cya Ha AHKapa yTBpAWUA eka KpBTa 3apaseHa co XVB koja My 6una gageHa
Ha NpBUOT Xanuten He Ouna fetekTpaHa, bnaejKu MeANLMHCKUOT NepcoHan He
M Hampasua NoTpebHUTE TECTOBW, CMETAjKN Aeka Tre OU UMHene NpemHory. YwTe
noseke, CyaoT yTBpAUA feka nped Aa Ouae 3apa3eH MPBMOT XanUTeN Hemano
perynaTusa koja U3MckyBana fasatenute (QOHOPWTE) Ha KPB a AafaT MHGOpMaLMK
33 HMBHaTa cekcyanHa ucropuja wro 61 MoXeno a NOMOrHe Aa ce yTBPAW HMBHATa
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nofobHOCT aa Aaeaat kpe. Co Or/1ed Ha OBMe Hej0CTaTOLM U HENPUAPXYBAHETO KOH
BEeKe MOCTOeUYKUTE perynaTvBu, rpafaHCKUTe U yNpaBHUTe CYA0BU UM [OCyause Ha
XanuTennTe HemaTepujanHa WTeTa, 3ae/{HO CO 3aKOHCKa Kamara.

Mo AOHeCyBareTO Ha BaKBWTE OANYKM 33 HAZOMECT Ha WTeTa, ,3e/eHaTa kapTa“
n3nageHa of MWHMCTEPCTBOTO 3a 34PaBCTBO HAa OHUWE /JMLA KOW MMaaT rPpaHUUYHM
npuxoau 3a fa um ce obeszbean npuctan o becnnatHa 34paBCTBEHA Hera U J1eKOBY
6nna nossieueHa of CTpaHa Ha xanutenute. MefyToa, AocyaeHOTO obecliTeTyBatbe
M MOKPMBA/NO TPOLIOLMUTE 33 MeAULMHCKM TPETMAH CaMO 3a efjHa roanHa u He 6uno
[OBOJIHO 32 fla Ce N/aTaT TPOLWOLUMTE 33 JIeKyBarbe Ha MPBUOT XanuTen. U nokpaj
BETYBarbaTa JAfieHM 04 BAACTUTE AeKa Ke My r1 naataT MeguLMHCKUTE TPOWOoLM Ha
npeuoT xanuten, n Kizilay 1 MMHUCTepCTBOTO 3a 34paBCTBO M oabune bapamata
Ha Xa/UTeNTe 3a 3[1paBCTBEHA HEra W JIeKyBatbe KOU JOCTUrHYBase A0 6,800 eBpa
MECEYHO.

TpeTunoT Xxanuten 6uN TelWKo NOrofieH off peakumuTe Ha poauTeNNTE Ha ApyruTe
Aeua 3a coctojbata Ha HeroBMOT CUH W 0fOMBAHETO HA YUMMITETO Aa TO NPUMM.
Mopaawv N0WWOTO 34paBje, TPETMOT Xanuten He 6un Bo coctojba aa paboTu BO BpemMeTo
Ha npecyaata. Toa NPWAOHENO 33 CepPUMO3HM EKOHOMCKM TEWKOTUW W 3HAYeno
Aeka cemejcTBoTo ce 06MAeno Aa rv Naatu MesuLMHCKUTE TPOLWOLUM CO NOMOLW Ha
npujatenn Ha cemejcTBoTO. MPBMOT XanuTes, Mako 6N KOHEUHO NMPUMEH BO jaBHO
yunaulTe, MOpan fa NpUMa HejenHa ncmxotepanuja v Toj Heman 6ancku npujatenu.

2. Oanyka Ha CypoTt

Xanutenute ce xanene Aeka BAACTUTE Ha ApXkaBaTa HE ja WCMOAHMAE HUBHATA
no3uTMBHa 06BpCKa Aa ro 3alTWTAT MPABOTO HA XUBOT HA MPBUOT XKaJUTEN KAaKO
pe3y/TaT Ha Herosata MHdekLnja co XUB BMpYycoT npeky Kpe npubaseHa of cTpaHa
Ha Kizilay n aeka He 6una crnposefeHa e/10TBOPHA KPMBMYHA UCTPara BO HETOBMUTE
KpWBMUHM XanbeHn HaBoaW. Tue WMCTO Taka Ce Xajesne Mo YaeHoBWTe 6 U 13 3a
npekymMepHaTa Jo/KMHa Ha ynpaBHaTa nocTanka v jeka HajoMeCTOKOT KOj Ha KpajoT
1M 6UN [OCYAEH He T MOKPUBAA TPOWOLMTE 32 HEONXOAHOTO JIEKYBatbE.

YneH 2

CynoT NoBTOpWA fieka Aypu U ako KOHBEHLWjaTa Kako TakBa He ro rapaHtupa
MpaBoTO fa Ce WHWUMPA KPUBMYHA MOCTanka MpOTUB TPeTU auua, edekTUBHWUOT
CYACKM CUCTEM KOj ro 6apa uneHOoT 2 MOXKE 1 MO U3BECHW OKOJIHOCTM MOPa fa BKAYYU
npuberHysarbe KOH KpUBMUYHOTO Npago. Cenak, ako NpekpLlyBakeTo Ha NPaBoTo Ha
XMBOT UNN HA UHTETPUTET HA IMYHOCTA He e NPeAn3BUKAHO HaMepHO, NO3UTMBHATA
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06Bpcka HaMeTHATa CO U/IEHOT 2 A1a Ce BOCMOCTaBM edeKTUBEH CYACKU CUCTEM HYXHO
He n3nckyea obe3beayBarbe Ha KPUBMUYHO-TMPABEH /1EK BO CEKOj C/1yYaj. Bo chepaTa Ha
MeAnUMHCKaTa HebpeXxHOCT, 0Baa 0b6Bpcka Moxe Aa buze 3a[0B0OsIEHA CO rpafaHCKo-
npaBeH Jiek, KOj 0BO3MOXYyBa fa buae yTBpAeHa HekakBa OArBOOPHOCT Ha JOKTOpUTE
1 na buge cTaBeH Ha pacrnonaratbe COOABETEH rpafaHcki 061K Ha obecluTeTyBatbe,
KaKo LWTO Ce HaAoroT 33 LWTeTa WAW AUCUMNAMHCKUTE Mepku. Mopaam Toa, CyaoT
pasrneayBan Aeka TYPCKUOT NPaBeH CUCTEM UM MPYXMWA Ha XaaWUTeanTe AOBOHO W
COO/1BETHO rpafaHCKo obeclTeTyBakbe.

Toj 3abenexan geka Xaautenute rMase NpucTan Kako A0 rpafaHCckuTe, Taka U
[0 YNpaBHWTE CyaoBW, Kou 1 cMeTane Kizilay u MUHUCTEpPCTBOTO 3a 34PaBCTBO 3a
OArOBOPHM 3a WTeTaTa koja UM b6uaa NMpuuMHeTa Ha xanuteanute. Mefytoa, CyaoT
YTBPAWA Aeka Toa 0becluTeTyBare 6110 HEAOBOHO BO OKOJIHOCTUATE: HAAOMECTOKOT
M MOKPUBAA MeANLMHCKUTE TPOLWOLM CaMO 33 €[iHa TOAMHA 33 MPBMOT XaaunTes, a
3e/1eHaTa KapTa 3a ceMejcTBOTO Ouna noeneyeHa. OTTyKa, CEMejCTBOTO OU0 OCTaBEHO
BO AO/ITOBM U CMPOMaLLITHja, HECMOCO6HO Aa ro MOAHECe MEeCEUHMOT TPOLIOK 04 6,800
€Bpa 3a TPETMAHOT Ha NPBUOT XanuTes.

Mako CyfoT ro MOTBPAWA CEH3UTUBHMOT 1 MO3UTWUBEH MPUCTaN Ha HaLMOHAAHUTE
CYAOBM MpU OfY4YyBAHETO HA CAY4ajoT, TOj CMETAN AEKAa HAjCOOABETEH JIEK BO
oKo/sHoCTUTE 61 6110 A UM Ce Hapeau Ha Kizilay n Ha MMHUCTepPCTBOTO 3a 3[paBCTBO
A3 NAaTaT 33 [OXWBOTHMOT TPETMAH U TPOLWOLUTE 33 NIeKyBakbe NPBUOT XKaauten,
KaKo [OMO/HEHME HAa HeMaTepujanHaTa wreta.

Bo BpCKa CO J0/XKMHATa Ha ynpaBHaTa nocTtanka, 6o notceTeHo feka 06Bpckute
04 YNeHoT 2 61 bune 3a,0BONIEHM CAMO aKo MOCTOE/A 3aWTUTa KaKo TEOPETCKM, Taka
M NpaKTUUHO, Koja mM3nckyBana b6p3o pasriefyBare Ha npeametot 6e3 HenoTpebHo
opnararbe. Co ores Ha HeroaTa npekymepHa 0/KMHA 04 Mpeky AeBeT FToAUHU W
ueTpw Mecelw, CyaoT cMeTas fieka oBa bapatbe He HUN0 UCMOIHETO U NMOPaAU Toa
MMano NOBPeja Ha YNeHoT 2.

YaeHoBn 6 1 13

Ce cmeTano fieka ynpasHaTa nocranka He 6una cnoxeHa, buaejkn HebpexHocTa
M OArOBOPHOCTA Ha BracTMTe Owae Beke yTBpAEHM BO TeKOT Ha rpafaHckara
noctanka. Co orled Ha CypoBOCTa Ha CMTyaumjaTa v oHa WTo 6MN0 3acerHaTo 3a
XanutenuTe, cyaosuTe Tpebase fa NoctanyBaaTt co ,UCKAYYUTENHA BHUMATENHOCT
npu oanyuyBareTo no npeameTtot. Mopaam Toa, Cy4oT CMeTan Aeka [O/KMHaTa
Ha ynpaBHaTa noctanka 6una npekymepHa, co WwWTo 6un nospeaeH YneHOT 6. Mpw
NOTCETYBaHETO AeKa TOj BeKe YTBPAW/ BO MPETXOAHATA CyACKa NPaKCa eka TypCKUoT
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npaBeH cuctem He obe3beann edekTupeH nek npeky koj 6u Moxena ycnewHo Aa
buae ocnopyBaHa [o/KMHATa Ha nocTankata, CyAoT noHaTamy KOHCTaTMpan jeka
MMaso NOBpesa Ha YNeHoT 13.

YneH 41

CypnoT 3a3eMasl CTaB Aeka Ha xanutenute tpeba aa um buaat ncnaateHn 300,000
eBpa BO Nor/ef Ha MaTepujanHarta WweTa, 78,000 eBpa BO MOMIe/ Ha HeMaTepujanHata
wTeTau 3,000 eBpa3a TpowoumTe M n3pgatoymuTe. lononHUTeNHO, BragaTa Tpebana Ha
NpBWOT Xanuten fa My obesbean 6ecnnaTHo U LENOCHO MEANLMHCKO OCUTYPYBaHe
33 OCTaTOKOT Ha HErOBMOT XMBOT.
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XanbeHuom Hasoo 8o no2sed Ha ynompebama Ha 0e3uHGeKyucKu
cpedcmsa HAMecmo Npo2pama 3a NPOMeHAd Ha U2Au BO 3amsopume
30 0a ce NnoMOz2He 0a Ce cnpeyu WUuperemo Ha UHgekyuja 6un
pasznedysaH no 4aeHosumMe 8 U 14 —npozadaceH 3a HedonywmeH

OANYKA BO NPEAMETOT LWW/IN npotue OBEAUHETOTO
KPA/ICTBO [SHELLEY v. UNITED KINGDOM]

(XKanb6a 6p.23800/06)
1jaHyapu 2008

1. TnaBHu ¢pakTH

Xanutenot 6un poaeH BO 1972 OAMHA W BO BPEMETO Ha 0Baa OA/yka TOj
W3/P>XXyBa/ Ka3Ha BO 3aTBOPOT ,X.M. BajTmyp*.

OduuMjanHNTE CTYANM NOKAXyBane feKa WHTpaBeHo3HaTa ynotpeba Ha Apora
6una n3paswuTa Bo 3atBopute Bo ObeMHETOTO KpaacTBo. CMOAENYBAHETO WNPULIEBH
HOCeno pu3nk of nHdeKLUMja co BUpYCK, BKAYUyBajKu rn u XUB 1 Xenatutuc L, wto
MOCTaByBa/I0 CEPUO3HN 3APABCTBEHN PU3NLM M HA KPAjOT MOXE/O Aa Pe3ynTupa Bo
cMpT. 3aTBopuTe 06e3benyBane Tabau 3a Ae3nHMLMpatbe 33 a Ce YNCTAT UMINTE BO
obupa Aa ce Hamanu 0BOj pU3NK Of MHPEKLMja, HO Cenak CTyaunTe NoKaxysase feka
T0a He 6110 epeKTMBHO Kako NporpamuTe 3a pasmeHa Ha wuim (MPU), kou i bune
MOHYZ€HW Ha OMLUTaTa, HO HE U Ha 3aTBOPCKaTa nomnyaayuja.

Xanutenot He npeumsmpan fanu 6GUN KOPUCHWK Ha ApOra WAW CTpajan of
3ApaBcTBEHUTE edekTU NOBP3aHM CO CMOAE/YBAHETO HA UMIU NOMery 3aTBOpeHULUTE.
Toj nobapan aa ce A03BO/IM CYACKO NMPencnuTyBakbe Ha ofaykaTa fa ce obesbepar
Tabnn 3a gesnHousmpare Hamecto MMPU. Toa Heroo baparbe O6un0 o0abueHo u
noHatamy oTdp/aeHo oA ANenaunoHuoT Cya, Koj 3abenexan eka Hemano A0BONHO
[0Ka3n BO OHOC Ha AononHuTenHute 6eHeduTn of MPU cnopefeHo co wemute 3a
AesnHoumumparbe. YwTe noseke, T0j 6ua 3arpuxer feka MPY 6n bune Bo KOHGANKT
CO BNAAMHATA NONIMTMKA Aa Ce Hamaau ynoTpebaTa Ha Apora BO 3aTBOpuTe. Toj Cenak
Harnacun feka pabotata Tpeba Aa buae npeameT Ha peBu3mja (MpeucnuTyBatbe).

2.0anyKa Ha CyaoT
Xanutenor ce xanen no 4neHosute 2, 3 U 8 AeKka BaacTUTE nponywTtuae

[a npe3emaTt uekopW 3a fa ro Crpedyat PU3MKOT 3a HErOBMOT XKWBOT, 34pasje U
6narococtojba co HUBHOTO ofbMBarbe Aa BoeaaT MPU Bo 3aTBOPOT. Toj NoHaTaMy ce
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Xasien no uaeHoT 14 aeka 6ua JUCKPUMUHKPaH, CO Orled AeKa OHWE Anua kon bune
BO 3aTBOp OuM/ie TpeTMpaHmM NOHEMOBOHO O/ OHWE BO 3aefHMLaTa.

YneHosn2,3mn8

CypoT Harnacun feka xanbeHnoT HaBoA Ce OfHeCyBas Ha onwTaTa CMTyaumja Bo
3aTBOPCKMOT cucTeM. Mako npudatua geka Mmano A0BOSHO A0Ka3M 33 A nokaxar
NOBMCOKM CTanku Ha wHdekumja co XUB u Xenatutuc L nomefy 3atBopckarta
nonynauwja, Toj He 61 33A0BONEH AeKa FeHepPaIHNOT HEKOHKPETU3NPAH PU3NK UK
CTpaB oA UHeKLWja 61 A0BONHO CypOB 33 Aa MOKPeHe Npalara no YneHosuTe 2

n3.

Toj npeMUHa  Aa ro pa3riefyBa CTENEHOT BO KOj U1eHOT 8, BO HErOBaTa 3alTUTA Ha
GM3NUKMOT M MOPANTHUOT MHTErpuTeT, 61 MOXEN Aa U3NCKYBA BAACTUTE Aa npe3emar
KOHKPETHW MpeBeHTUBHU Mepku 3a a ce 6opaT NpoTWB CTankuTe Ha UHPEKLMja BO
3aTBopuTe. CyaoT npudatia Aeka XaauTesoT ro Mman 6apaHUoT CTaTyc Ha XpTBa
co Toa wrto 6un BO 3aTBOP, Kaje WTO MMan0 BUCOK pU3NK 04 MHdekunja o XNB
n Xenatutuc Ll n Toj 6u Moxen ga buae norofeH o4 34paBCTBEHaTa MNOAUTHKA Ha
3aBopckaTa BacT. Toj cenak 3abesnexan Aeka HATY eAHa BAACT He HAMETHa 1a KakBa
6nno obBpcKa 33 Ap>aBaTa No uNeHoT 8 Aa BOAM 0COOEHO NpeBeHTUBHA 3/1paBCTBEHA
NOJINTUKA, CNPOTUBHO Ha reHepasiHaTa 34paBCTBeHa noauTtmka. Joaeka CyAoT He ja
MCKAYYMA MOXHOCTA Aeka no3uTMBHaTa obBpcka 6u Moxena fa HacTaHe 3a Aa ce
CMpeun WWpereTo Ha KOHKPeTHa uHbekumja, Toj He bun ybeseH feka kakea 6uno
noTeHUMjaNHa 3aKkaHa 33 34paBjeTo KOjaliTO He 1 WCMONHYBana CTaHAApAUTe of
useHOT 2 WAK 3 6K 1 HaMeTHasa AO/KHOCT Ha ApXaBaTa Aa npe3eme KOHKPETHU
MPEBEHTUBHU MEPKM.

MpawatrbaTa 3a NOMTMKATA 33 34PaBCTBEHA Hera H1u/e BO paMKKUTE Ha MapruHaTa
Ha NpoueHKa Ha AOMalWHMTE BAACTW. XaNUTENOT HE MOXeN fa Aaje KOHKpeTeH
npuMep Ha KakoB 6UN0 HeraTMBEH AMPeKTeH epeKT Bp3 HEFOBWOT NMPUBATEH XMWBOT,
HUTY Hemy He My 6una aageHa vHdopMaumja UM NOMOW WTO Ce OAHeCyBase Ha
3aKaHaTa Mo HeroBOTO 3ApaBje 3a Koja 6uie OATOBOPHU BaCTUTE.

Co ornef Ha oyekyBaHaTa AMCKPeUMja BO OAHOC HA: OANYyKMTE 33 pecypcuTe
W NpuopMTETUTE, NETMTUMHATA MONUTMKA fa Ce Hamanu ynotpebaTa Ha pJpora
BO 3aTBOpWTE, MPEBEHTMBHUTE UeKopu npeseMeHn Bo dopma Ha Tabam 3a
Ae3nHdu3mMpare 1 Toa WTO BAACTUTE TO CAefjene Pa3BojoT Ha HacTaHwuTe, CyaoT
3aKayunn fgeka Bnagata He nponywTuaa Aa ro MOYMTYBa MPUBATHUOT XMBOT Ha
XKA/NINTENOT Of YIEHOT 8.
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Mopaawu Toa, 0BOj Aen of xanbata 6un oabueH Kako ounriefHO HEOCHOBAH U
NpornaceH 3a HefoNyLTEH.

YneH 14 Bo kombuHauwmja co YAEHOT 8

CyaoT NOBTOPYBaJI, 3a LE/INTE HA UIEHOT 14, IeKa Pa3/inkaTa BO TPETMAHOT nomery
/MLATa BO aHA/NIOTHA WM PEeNeBaHTHO CAMYHA monoxba e AUCKPUMUHATOpCKa
[OKO/IKY Taa HeMa O6jeKTMBHA U pa3yMHa OMpaBAaHOCT. YWTe noBeke, [pXaBuTe
YXKMBAaT MapruHa Ha NpoLeHKa Npy OLEHYBaHETO AaW U BO KOj CTEMEH Pa3inkuTe
nomery WHaKy CAWYHW CUTYauWM ja OMpaBAyBaaT pas/svkaTa BO TPETMAHOT. buao
3abenexaHo Aeka 3aTBOpPeHWLWTe He 1 u3rybune HUBHUTE KOHBEHLMCKW MpaBa,
MaKo HAUYMHOT W CTEMEHOT BO KOj TWe O MOXese UCTUTE fAa TW yxuaaT bun
Hen36eXHO Nog BAWjaHUE HA KOHTEKCTOT.

[lann XanuTenoT Moxen Aa TBpAW Aeka 6wua BO aHanorHa nonoxda 3asmceno
O/ MpeAMETHATa MaTepuja Ha HeroBMoT >anbeH HaBoj. buao HanomeHaTo fAeka
EBpONCKUTE 3aTBOPCKM MpaBwia, KOMWUTETOT 3a cripedyBarbe Ha TopTypaTta (KCT)
M AOMALHWTE 3aTBOPCKW PerysatuByu HaBeAyBasie AeKa 3[paBCTBEHATa rpuxa BO
3aTBOpuTE OM Tpebano fa buae ucTa Kako OHaa BO 3aefHwuuata. NMopaau Toa, CysoT
6un nogroteeH fa npudati 3a TOUHO feka 3aTBopeHuuuTe 61 Moxene Aa TBpAat
[IeKa Ce Ha MCTO paMHMLLITE CO 3aefjHMLaTa BO NOr/e] Ha OBa Npallatbe.

Cypot, MefyToa, 3aknyuyumn [eka pas3vkata BO MPEBEHTUBHATA MOAUTUKA
B/IEryBa BO pPaMKWTE Ha MapruHaTta Ha npoueHka Ha ApXasaTa, Aeka Taa buna
nponopunoHanHa n 6una noTkpeneHa co 00jeKTMBHA W pa3ymMHa OMpPaBAaHOCT.
OBOj 3ak/nydok OMN U3BNEUEH Of1: YXKMBAHETO Off CTPAHA Ha ApXaBuTe Ha 0CcobeHo
WKMPOKa MAapr1MHa Ha NPOLEHKA BO NOr/es Ha NPEeBEHTUBHUTE MEPKU; OTCYCTBOTO Ha
ynaTCTBa, NOKOHKPETHO 0/} CTpaHa Ha KCT Bo oaHOC Ha MPU; dakToT ieka pU3nKoT 04
nHdeKLumMja n3BMpan NPBEHCTBEHO Of COMCTBEHOTO OAHECYBAHE HA 3aTBOPeHMLUTE
33 Koe Tue 3Haese, uan Tpebasne Aa 3Haat geka 6UA0 OMacHO 3a HUBHOTO 34paBje;
cornefyBarbata Ha NOJMTUKUTE KOW TW BOAE/SE BNACTUTE A0 TOA Aa M Hampasart
[OCTanHW fe3nHdekymcknTe cpectea u 3anoxbata MPW fa ce 3emaT npeasus Bo
WMAHWHA NPeKy MOHUTOPUPaHbE HA HUBHOTO CMPOBEAYBaHE BO APYTY APXKABU.

MopapuT0a, 0B0j fes of xanbaTa 61 ncTo Taka ofbveH 3atoa WwWto 6ma ounrneaHo
HeoCHOBaH U ncTaTa 6uia NpornaceHa 3a HegonywTeHa.
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Henocmanysaremo no 6aparemo Ha ¥aaumeaume 80 0OHOC HA CMPMMA
HA@ HUBHUOM CUH 20 NPOBPedU/I0 NPOYedYPAsHUOM acnekm Ha uneHom 2

NPECYAA HA TO/IEMUOT CYACKU COBET BO MPEAMETOT
LWWKUAIUX npoTue CZIOBEHUJA [SILIH v. SLOVENIA]

(anba 6p. 71463/01)
9 anpun 2009

1. TnaBHu dpaKTy

®patrba ¥ MBaH Wnaux bune cnoBeHeUKU ApxaBjaHW POAEHM BO 1949 W 1940
rOAMHA, Kou xuBeene Bo COBek pajel.

CMHOT Ha »anutenuTe, fperop LUNAKX, KOj UMan 20 roAnHU, NouMHan Bo 60nHMLA
Ha 19 Maj 1993 roAmMHa OTKAaKO MpeTpresn aHapuAaKTUUKKM LOK, BEPOjaTHO Kako
pe3y/TaT Ha aneprucka peakumja Ha efieH of 1eKoBUTe koj My 61 fajieH Of CTpaHa
Ha eXypHMOT Nekap Bo 061y Aa ce TpeTMpa Herosata ypTrkapwja (0cvn Ha Koxarta).

Ha 13 Maj 1993 roANHA XaNUTENTE NOJHE/IE KPUBUYHA MPUjaBa MPOTUB JEXYPHUOT
Jlekap 33 MeAnuMHCKa HebpexHOCT, Koja npujasa buna nogouHa otdpaeHa nopaam
He[OCTUT Ha JOBO/THO I0KA3N.

Ha 1aBrycr 1994 roguHa, nocae BaeryBakbeTo BO CM/1a Ha EBponckaTa KoHBeHUMja
3a YOBEKOBM NpaBa BO Nories Ha C/I0BEHWM]a, XANUTENNTE T UCKOPUCTUIE HUBHUTE
npaBa COIMMACHO C/IOBEHEUKMOT 3aKOH 3a KpMBMUHATA MOCTanka Kako olTeTeHa
CTpaHa fJa nocTanyBaaT Kako TYXWTenu U Aa nopgHecat bapakbe fa ce nokpeHe
KpuBMYHA ncTpara. McTparata 6vi1a NOBTOPHO OTBOpeHa Ha 26 anpua 1996 roanHa
1 06BMHeHNETO 6UNO NofHeceHO Ha 28 deBpyapu 1997 roauHa; caydajot 6ua Ha
ABanaTu BpaTeH 3a HaTaMOLWHa UCTpara npej KpUBMYHaTa nocTanka aa buae 3anpeHa
Ha 18 OKTOMBpW 2000 FOAMHA BP3 OCHOBA, YWTe eAHall, Ha HEJOBOSHU [OKa3N.
XKanutenute ce xanene 6esycnewHo.

Bo MefyBpeMe, Ha 6 jyn1 1995 ronHa XauTeNnTe UCTO Taka NMOKpeHa e rpafaHcka
noctanka npotue 60/1HMUATA M 3aCerHaTMOT [OKTOp. [pBOCTeneHaTa mocTanka,
3anpeHanomery OKTOMBpPYM 1997 M Maj 2001 ronHa 61 3anpeHa coToa WTo bapareTo
610 ofOMEHO Ha 25 aBrYCT 2006 TOAWHA, NoBeke Of 11 FOAMHM 0TKaKo MoCTankaTa
6una 3a mpenaT nokpeHata. Bo TeKOT Ha TOj Mepuof, BO C/ly4ajoT noctanyBaje
HajMaKy WeCT pasinuHu cyauu. NMocaefoBaTeNHO, XaauTeauTe nogHene xanba u
BOHpE/leH NpaBeH JieK, MpU WTO ABaTa NPaBHU Neka bue HeyCrnewHn.
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Bo BpemeTo Ha npecyAata Ha EBpONCKMOT cya, ciydajoT 6uA cé ywTe BO TeK npej
YCTaBHUWOT Cya.

2. Oanyka Ha CypoTt

Bo HerosaTa npecysa Ha COBETOT 04 28 jyHu 2007 roanHa, CyaoT eAHOrAacHo 6un
Ha MUC/Ierbe ieKa MMano NoBpeaa Ha YieHoT 2 o4 KoHBeHUMjaTa. Ha 27 centemMBpy
2007 rofnHa Bnagata nobapasna npegmeTtoT Aa 6uae ynateH Ao ToONEMUOT CyACKM
COBET M0 Y/IEHOT 43 1 6aparbeTo 6110 YyCBOEHO.

Xanutenute ce xanene 3a HeedpnKacHOCTa Ha C/IOBEHEUKMOT CYACKU CUCTEM MPK
YTBPAYBatb€TO Ha OATOBOPHOCTA 33 CMPTTA HAa HUBHMOT CUH, CO WTO 6M/10 NpeKplieHo
NPaBOTO Ha XMBOT 0/ U/NEHOT 2. [loHaTaMy MOTNMPajKK Ce Ha NPABOTO Ha NPABUUYHO
Cyferbe 0} UNeHOT 6 U Ha MPABOTO Ha edpeKTVBEH 1EeK Of YNEHOT 13, The HaseayBane
AeKa npasHaTa nocranka 6uaa npekymMepHO AOATa W fieka KpMBMUHATA MocTanka
6una HenpasuyHa.

YneH 2

CyfoT HajnpBo 6WA Ha MUCAere Aeka MpoueaypasHUOT xanbeH Haeoj Ha
XanuTeanTe CyWTUHCKN Ce OAHECYBaA Ha CyAckaTta nocTanka koja 6una cnposefieHa
noc/ie B/EryBareTo BO CWia Ha KoHBeHLMjaTa BO HAcoOKa Ha YTBPAYBare Ha
OKOJIHOCTWTE BO KOW MOYMHAN CMHOT Ha XaauTennTe v Ha kakea 610 OAroBOPHOCT
3a Toa. OTTyKa, HaBOAHOTO BMellYBatbe BO U/JIEHOT 2 BO HErOBMOT mpoueaypaneH
acnekT cnafano BO paMKUTe Ha BPEMeHCKaTa HaanexHocT Ha CyAoT ¥ CamoTo Toa
ce CBeAyBa/lo Ha YTBPAYBatbe 1/ HACTaHUTE KOW HacTaHane nocae BAeryBarbeTo
BO c1na Ha KoHBeHUMjaTa BO norea Ha C/I0BEHM]a Pa30TKpUBaje NMpeKpllyBake Ha
oBaa oapeaba.

Cynot 3abenexan feka cTpaHute He ro cnopene bakToT geka cocroj6ata Ha
lperop LUnanx 3anoyHana 3HauUTENHO Aa ce B/OWYBa BO 60/HMLATA U geka 6uio
MOXHO Herosata CMpT Aa 61na NoBp3aHa CO HETOBUOT MEAWLMHCKI TPETMaH Tamy.
Co orflef feka XanuTeuTe HaBeyBase eka HUBHUOT CUMH NOYMHAA KAKO pe3ysTat
Ha MeAMLMHCKA HEOPEXHOCT, 04 APXaBaTa Co Liea Aa Ce MPUAPXYBA KOH HEj3UHUTE
06BpCcKM 0 UNEHOT 2 ce 6apaso Aa BOCNOCTaBM ePEKTUBEH M HE3ABUCEH CYACKU
MexaHu13aMm 3a fia ja yTBpAW NPUUMHATA 32 CMPTTa W OHWe Koy 6une OAroBOPHYU fAa 1
n3Befe nNpej AMLETO Ha NpasaaTa.

dXanutennte Kopuctene [Ba NpaBHW feka, KPUBMUUEH W rpafaHCKK, BO Hacoka Ha
YTBPAYyBatbe HA OKOMHOCTUTE M HA O[ITOBOPHOCTA 33 CMPTTa Ha HUBHMOT CUH.
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CynoT 3aknyuun feka npekymepHaTa AO/MKMHA HAa KPUBMYHATA MOCTanka, a
ocobeHo mcTparaTta, He 61 Moxena aa buae onpaBaaHa HUTY CO OAHECYBaHETO Ha
XKANUTENINTE, HATY CO CIOXKEHOCTA Ha C/ly4ajorT.

MpafaHckaTa nocTanka nokpeHaTa Ha 6 jyn 1995 rognHa 6una noseke of 13 roAHM
MofOLHa Cé ylTe BO TeK Nped YCTaBHMOT CyA. HajnpBo, nako oBaa noctanka 6una
npeknHaTa TpU rOAUHU U CEAYM MECeLM BO OUYEKYBAHbe HA UCXOAOT Ha KPUBMUHATA
nocranka, Taa GakTuuky Beke 6una BO MUpyBatbe ABE FOAMHU Npej Toa. BCywHocT,
AYpW OTKAKO KpMBMUYHATA mocTanka 6uaa 3ampeHa BO OKTOMBPU 2000 rOAMHA Ha
AOMaLHUTE CyA0BM UM bune noTpebHU HaTaMOLWHM NeT TOANHM U OCYM MeceLy 3a
Aa 04NydyaT Mo rpafaHckoTo (oWwTeTHO) nobapyBatbe Ha XanuTenuTe.

BapatbaTa Ha XaAnUTennTe 3a MPOMEHA Ha MECHATa HAAIEXHOCT 1 3 NMOB/IEKYBatbE
(M33emarbe) Ha M3BECHM CyAMM, KAaKo WTO € OMWTO NO3HATO, 40 OAPEAEH CTemeH ja
OANI0XUE MOCTANKATa, HO Cenak, Of/1arakata KoM HacTaHa e 0TKaKO MpeKnHoT 61
TPrHat yecto He 6u/ie pasyMHW. Hekou pouwuiiTa, Ha npumep, buie oaN0XeHN A0
A€BET WM [eceT MeceLy CamMo Nopaan NMpoMeHa Ha MEeCTOTO W/IN KaKo pe3y/TaT Ha
TOA WTO C/ly4ajoT 61/ Mpe3emeH 04 CTpaHa Ha Apyr CyAuja. BpeaHo e Aa ce HanomeHe
Aeka CyaoT TBpAen Aeka WeCTUOT U NoCAefeH CyAunja ja 3akaydua npeocTeneHata
nocTanka 3a noMasky of Tpy Meceuu.

KoHeuHo, 6110 HenpudaTAMBO WTO MO Cy4ajoT Ha XKaauTeaute 6110 nocTanyBaHo
O4 CTpaHa Ha HajManKy WeCT pasNuyHU CyAMM BO paMKUTE Ha eAMHCTBEHaTa
npBocTeneHa nocranka. floaeka AomMalwHuTe cynosu 6uie Bo nogobpa nosmymja aa
npoueHaT Aaau NoefuHEeUYeH CyAnja MOXea fa NocTanyBa BO KOHKPETEH NMpeaMmeT,
yectata NpoOMEHa Ha CyAeuykuTe Cyauu mopasa Aa ro nonpeyysa edpekTUBHOTO
nocTanyBatbe.

Cypot nopaan T0a 3aKNy4Yun AeKka AOMAWHWUTE BaCTU NponywTnuae Aa oAny4dar
no 6apaH>eTo Ha Xa/MTennTe WTO C€ OAHECYBAaNO HA CMPTTa HA HUBHWOT CUH CO
CTENEeHOT Ha BHUMAaHWE LUTO ro U3NCKYyBaa YNEHOT 2. Cnope,q TOa, UMano noBpeaa Ha
Y/IEHOT 2 NOpaan Heeq)MKaCHOCTa Ha CNOBEHEYKMOT CyACKN CUCTEM BO YTBPAYBAHETO
Ha NpuUYnHaTa N OATOBOPHOCTA 38 CMPTTA HAa CMHOT Ha Xa/IUTE/TUTE.

YneH 6 M 13
Co ornea Ha 06pa3}10>K6HVIETO WTO ro aosesno Cy,CLOT A0 YyTBpAYyBake Ha NOBpeAa

Ha UNeHOT 2, TOj CMeTan feka Hemano notpeba Cy4yajoT Aa ce pasrnefyBa 0[}BOEHO
no YN1eHOBUTE 6 1 13.
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YneH 41

CynoT MM JOCYAUA Ha XanuTennTe 7,540 eBpa BO MOIMe] Ha HemaTepujasHata
wTeTa u 4,039 eBpa 3a TPOWOLM W N3[aTOLN.
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[pumsoparbemo Ha dywesHo 60/1eH MaXc B0 3amsop, HAMECMO B0
MedUYUHCKA UHCMumyyuja, co HeadekBamHu ¥UBOMHU yCA08BU U HEO0BOIHA
ncuxujampucka Head 2u Nos8pedu/Io YAeHOM 3 U Y1eHOM 5 CMas 1,4 U 5

MNPECYAA BO NMPEAMETOT CTPASUMUPU npoTus
ANBAHUJA [STRAZIMIRI v. ALBANIA]

(Kanba 6p. 34602/16)
21 jaHyapu 2020

1TnaBHu ¢pakTH

Xanutenot 6un anbaHcku ApxaBjaHWH poAeH BO 1973 roAnHa. Bo BpeMeTo Ha
npecysaTa Ha EBponckmoT cya Toj 6un anwen on cnobopa Bo 3ateopckaTa 60nHMLA
BO TMpaHa of 2011 ronHa.

Xanutenot 6un yanceH Bo 2008 roanHa 3a 06mz 3a yOuCTBo o yMucna v ynateH
Ha cyaerbe. OKPYXXHMOT CyA BO TUpaHa YTBPAUA EKA XKANUTENOT U3BPLUNA KPUBUUHO
[e10, HO TOj 61A M33eMeH 04 KPMBMUHA OATOBOPHOCT LWTO Ce JO/KE/O0 HAa Herosata
AywesHa 6onect, buaejkv Toj cTpajan o4 napaHouHa wusodpermnja. OKPY>XHNOT
CyL Hapefun Xanutenor fa pobusa ,3a[0/mKuUTeNeH MeAUUMHCKM TPeTMaH BO
MEANLMHCKA UHCTUTYLMja" BO COMNACHOCT CO YEHOT 46 0 KPpUBUYHUOT 3aKOHMUK.
XXanutenor 6un Npeo McnpaTteH BO 3aTBOPOT BO Kpyja BO 2009 roAuHa, a notoa
npeHeceH Bo 3aTBopckata 60/HMLA BO TupaHa BO 2011 TOAMHA.

CuTyaumjata Ha xanutenoT 6uaa npencnutaHa BO HEKOAKY MPWUAWKU MOMery
2010 1 2014 rofiMHa oA cTpaHa Ha OKPYXXHWOT cya BO TupaHa, AnenaunoHnoT cya v
BpxoBHMOT cyA. CekojnaTt 6110 yTBPAEHO eKa HETOBMUOT 33J0/KNTENEH MEANLIMHCKN
TPeTMaH BO MeAWMUMHCKA WMHCTMTyumja Tpeba pa 6upe npoposxeH. Toa 6uno
onpaBAaHo Co 3ApaBCTBeHaTa cOCTOj6a Ha XanUTenoT, HerosuTe 06MAM fa U3BPLIK
CaMoyOUCTBO M HEMOXHOCTA Ha HETOBOTO CEMEjCTBO Aa 06e36ea1 YC/I0BN COOBETHM
3aHerosaTa3/paBCTBeHa coctoj6a, 10K0/IKy TOj b1uae nylwTeH Ha croboga. Bo cBeTIMHA
Ha oBuMe dakTopu, OKPYXXHMOT CyA MPU CEKOe MPenCrnuTyBake 3ak/ayuyBan feka
33/10/DKUTENHUOT MEAULMHCKM TPETMAH Ha XaNuTeNoT BO MEAULMHCKA MHCTUTYL M)A
6un egMHCTBEHATA MepKa LWTO OAroBapana Ha PM3MKOT IWITO TOj rO MpeTcTaByBas,
noTtpe6aTa 0 KOHTUHYMpPaHO 0OpHYBatbe BHUMAHME Ha HETOBMOT XMBOT W 3/ipaBje 1
3alTMTaTa Ha YN1eHOBMTE Ha HEFOBOTO CEMEJCTBO M YNEHOBMTE Ha 3aeAHuMLaTa.

Ha 17 cenTemBpu 2014 rOAWHA, XANUTENOT NOAHEN Xanba Ao OKPY>XHWOT CyA,
AeNyMHO NOoTnupajkv ce Bp3 YneHosuTe 3 U 5 o4 KoHeeHUwjaTa. Toj nobapan fAa
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6uje cTaBeH Kpaj Ha HETOBOTO 3a/ipXKyBatbe BO 3aTBOpCKaTa 60/HMLA v TBpAEN Aeka
€O ornea ieka Toj He BUA HUTY OCYfieH, HUTY NMPUTBOPEH MpeJ CyAeHeTo, HEFrOBOTO
CMeCTyBatbe BO KazHeHa MHCTUTyuuja 6UA0 CMpOTMBHO Ha AOMALIHOTO MpaBo.
HamecTo Toa, Toj Tpebasno aa buae cMecTeH Bo nocebHa MeaMLMHCKA MHCTUTYLW]a,
Kako WTo 61n0 HapefeHo oA OKPY>XXHWOT CYA.

XKanutenotr noHatamy TBPAEN [AeKa YCN0BWTE HA HEroBMOT MPUTBOP U
MeMLMHCKMOT TPETMaH Koj Toj ro fo6usan Bo 3aTBopckata 60HMLA NpeTcTaByBane
HeUOBEeUKM 1 Aerpagnpayky TpeTMaH, jeka 3aTBopckute 0bjekTu n npoctopuu dune
CMETaHM 33 HEYOBEYKWU W Aerpaanpaykn of cTtpaHa Ha EBponckmor KomuTer 3a
CrpeyyBarbe Ha TOPTypaTa M HEYOBEYKOTO WU AErpafivpaykoTo NnocTanyBakbe uan
kasHyBatbe (,KCT*) 1 geka cnopes NpOTOKO/OT 3a AMjarHOCTULMpPatbe 1 TepanesTcka
Hera Ha wu3odpeHujata ycBOEH 0ff CTpaHa Ha MWHMCTEPCTBOTO 32 3/4paBCTBO,
Heroeata 6onect Tpebano aa bupe TpeTrpaHa co KOMOMHUPatbe Ha JeKapCcTBa Co
ApYyrv Tepanumn Ha NoAApLKa. Bo Toa BpeMe, HEroBMOT MEAULMHCKM TPETMAH [1aBHO
Ce COCTOEe/ Off 3eMakbe NCUXOTPOMHU APOTHU.

Ha 20 HoemBpu 2014 roauHa, ABata xanbeHn Hasoan bune ogbveHn o cTpaHa
Ha OKpPY>XHWOT CyA Kako OYMrNefHO HEOCHOBAHMW. OKPY>XHMOT CyA Ce COMMacua Co
NOAHECOKOT Ha 0OBMHUTENICTBOTO ieKa CMECTYBaHeTO Ha Xa/INTeN0T BO 3aTBOPCKaTa
6osHMLa He 610 CNPOTUBHO Ha 3aKOHOT, CO Of1ef ieka BO Toa Bpeme Bo AnbaHuja
He mocToene nocebHN MeANLMHCKU MHCTUTYLMK 33 MLa Kou Buie NoANoXeHU Ha
3a/10/KUTENEH MeAMLMHCKM TpeTMaH 3a WeBHU MOpeMeTyBatba Bp3 OCHOBA Ha
cyacka Hapesba. HeroBoTo 3apXyBatbe BO Ka3HEHa MHCTUTYLMja Nopaam Toa He 6w
610 HE3aKOHMTO Cé Aofeka He buae N3rpajeHnt TakBM UHCTUTYLN.

AnenaumoHnoT Cya ja moTBpAWA OBaa Of/lyKa W >asnbata Ha XaauTenor fo
BPXOBHMOT Cys 611a Cé ywTe BO Tek BO BpemeTo kora Cy/0T ja A0He 1 HerosaTa npecyaa.

2. Oanyka Ha CypoTt

XKanutenor HaBen [eka HeAOCTWTOT Ha ajekBaTeH MeAWLMHCKU TpeTMaH
BO TEKOT Ha HEroBWOT NPUTBOP, KOMOUHUPAH CO JIOWWTE YCNOBU HA HEroBMOT
NpWTBOP, NMpeTCTaByBa/s MoBpesa Ha uaeHoT 3 of KoHeeHuujata. Toj WMCTO Taka
HaBedyBa/ MpeKkpllyBatbe Ha HErOBMTe MpaBa OA Y/EHOT 5 CTaB 1, 4 W 5, 6UAejKM
HEroBOTO 3aJpXyBatbe BO 3aTBOPOT HWUTY OWU/I0 3aKOHWUTO HWTY BO COMMACHOCT CO
3aKOHOT, HeMy He My 6Uaa AajeHa MOXHOCT 3aKOHMTOCTa Ha HeroBMOT MPUTBOP
pa buge npencnuTaHa 6p30 04 CTpaHa Ha CyA W TOj HEMasn NpucTan Ao epekTUBeH
KOMMeH3aTOpeH J1eK BO MOref Ha HerosuTe xanbeHW HaBOAM MO U/eHOT 5. Toj
NOHaTaMy HaBe/ NpeKpLlyBarba Ha YUNEHOBUTE 13 1 14.
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YneH3

Bo morneq Ha ycnosute Ha nputsopot, CyAoT BOAEN CMETKA 33 M3BewTaute
M3roTBeHu nomery 2015 1 2019 rOAMHA Of CTPaHA Ha KaHuenapujata Ha anbaHckuoT
HapogeH MpasobpaHuTen n og KCT, Kou yTBpAWae Aeka 3aTBopckata 60/HMLUA BO
TupaHa ce Haofana BO HaNpeAeH CTaAnyM Ha pacnarare, CO LWMPOKOPACNPOCTPaHeTa
BJ1ara W peuyncy LenocHO OTCYCTBO Ha LeHTpanHo rpeerbe. CygoT Oua ncTo Taka
3arpy>keH 3apajiv HeaflekBAaTHOCTA HAa HAfBOPELWHN aKTUBHOCTU Kou 6u um bune
NOHyZEeHW Ha NayuneHTuMTe. Toj CMeTan feka Xanutenot 6ua HenocpefHO NOroAeH of
CEBKYMHOTO B/IOLIYBAHE HA YC/NIOBUTE BO MHCTUTYLMjATA.

Bo norned Ha MeAWMUMHCKMOT TpeTMaH Ha anutenot, CyAoT Hasen Aeka
MeAuUMHCKaTa NOMOLW HemMa Aa ce CMeTa 3a ,a[leKBaTHA“ CaMo 3aToa WTO AULETO
nuweHo oa cnoboga buao nperneaaHo of AOKTOP v Hemy My 611a npenuilaHa Hekoja
dopma Ha TpeTmaH. Kora Toa ro u3nckyBasa npuMpojata Ha coctojbata, Haa3opoT
Tpebano aa buge pefoBeH U CUCTEMATCKM U fa BKAyUyBa ceondaTHa TepanesTcka
cTpaTervja koja uma 3a Les afjeKBaTHO TPeTUpatbe Ha 34paBCTBEHNTE NpobaeMu Ha
2MLeTo MweHo o4 cnoboaa. Mako xxanutenot 6ua TpeTupaH co oapeaeH peaocaes
Ha JlekapcTea 3a npobiemMuTe Ha HEroBOTO AyWeBHO 3apasje, CyA0T YTBPAMA Aeka
Hemasno HaroBecTyBarbe fieka 611a BOCNocTaBeHa ceondartHa TepanesTCcka cTpaTeruja
WAV NMNaH 328 UHANBUAYANN3UPAH TPETMaH 3a HErO.

CynoT UCTO Taka CMeTas fjeka Toj Ke ja 3eMe npessuz By HepabuaHOCTa Ha 3acerHaTuoTt
noeauHeL, BKIY4yBajKU ja U HErosata CMocobHOCT fa Ce Xanw 3a edekTuTe Ha Kakos
6uno TpeTMaH. Bo oAroBop Ha »anbeHwTe HaBoaM Ha >xanutenot CyaoT YTBPAUA feka
M OOMAWIHWTE CyfOBWM W OOBUHWUTENCKWTE BAACTW €[HOCTaBHO MPU3Haje Aeka Hemasno
nocebHM MeAMLMHCKN UHCTUTYUMM 33 AylweBHO 60HUTE /MLA Ha KOW Of CTpaHa Ha
Cy[l0BMTE KOW MOCTOjaT BO 3emjaTa 1M 6110 HapeeHo [1a UMaaT 3a[0/KNTesIeH TPeTMaH.
Cyport3abenexan feka bapem of 2014 rogmHa KCT onumian MHOTY NCUXMjaTpUCKKM NaLUeHTu
KaKo XanTennTe Kako snua kov bune Bo coctojba Ha ,TepaneBTcka HamyLTeHOCT.

Mopaav Toa CyaoT 3aKAyuyna Aeka KyMyaTUBHMOT edekT Ha XUBOTHUTE YCI0BM
BO Kou OWA 3aApXaH XanuTenoT No4yHyBajku Of 2011 TOAMHA W HE[OBOJHMOT
MCUXWjaTPUCKM 1 TEPANeBTCKM TPETMAH Koj My 611 CMpOBEAIEH Ha XaUTENOT JOBeNE
[0 HEUOBEUKM W Aerpanpayku TPETMaH, Co WTo 61 NOBpeAeH YNEHOT 3.

YneH 5 CTaB 1

Bui0 HeCcmopHO Aeka nuWyBakbeTo 04 c1o6oja Ha XanuTenoT OUn NOKpUeH o
uneHoT 5 cTaB 1(a) oa KoHseHumjaTa. CyaoT NopaAm T0a NpoueHyBan Aaau HeroBoTo
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nwysarbe of cnobopa Kako ,AywesHo 60AHO Auue “ 6UN ,3aKOHUTS UMAjKK
npesBuA HEroBMTE HAOAM NO YNEHOT 3 M COOLBETHOCTA HA MHCTUTYLMjaTa BO KOja TOj
6un nnweH o cnoboga.

CynoT W3Hen Aeka NocToesa TecHa BpCka Nomery ,,3aKOHUTOCTa Ha NIMLYBAHETO
o4 cnobopa Ha NMUA KOM CTpajane Of MEHTAa/IHW HapyllyBara W COOABETHOCTA
Ha TpeTMaHoT obe3befeH 3a HMBHATa AyweBHa cocCTojba, BKAy4YyBajku ro w
CNpoBeAyBakETO Ha MorogHa Tepanuja. CyAoT NOTBPAMA AeKa Kakeo Ouao
NuwyBsakbe of cnoboaa Ha AywesHO DOAHO AKLE MOpa Aa UMA TePaneBTCKa HAMEH3,
A3 Uenu KOH nekyBare Wan ybnaxyeare Ha coCToj6aTa Ha HUBHOTO AYLIEBHO
3ApaBje, BKNYUMTENHO W, KOTA € TOA COOABETHO, HAMa/lyBarbe WU KOHTPOAMPatbe
Ha HMBHATa onacHocT. CyAoT, Kako TakoB, 61 npoBepun fann 6una BocnocTaBeHa
WHAMBMAYaNM3MPaHA nporpama, BOAejKM CMeTKa 33 KOHKpPeTHUTe [AeTann Ha
AYLWEBHOTO 34paBje Ha NULETO AnlweHo 04 cn1ob0Aa, BO HACOKA Ha MOATOTOBKA 3a
HeroBa MOXHa MJHa penHTerpaLlnja Bo ONWTECTBOTO.

CypnoT v pasrnefan usgewTtanTe Ha KCT KOM MOBTOPYBAUKU 0 KPUTUKyBase
CMECTYBareTO Ha ,AyWeBHO 00/HWM Anua“ Kou 6uae u3zeMeHW Of KPUBMUHA
OArOBOPHOCT BO Ka3HEHM YCTAaHOBM W HariacyBase fieka 3aTBopckaTta 6osHMUA He
6unacoofBeTHa UHCTUTYLMja 32 INLYBatbe HA AYLIEBHO 60/ HUTE NOeAUHLM kon buse
NOANOXEHWN Ha 3a[0/KNUTENEH MEAULMHCKM TPETMAH M3pedeH CO CyAcka Hapeaba.
Cy[0T UCTO TaKa I'vi 3eN NpefBUA CoreyBatbata Ha HapoAHMOT NpaBobpaHnTeN feka
NnwwyBarbeTo of cnoboda Ha TakBUTe JMLA BO Ka3HEHW YCTaHOBW MPeETCTaByBasio
npekplyBakbe Ha JOMAWHOTO NpaBo, Koe HaBeayBano Aeka Tue Tpebano fa bugat
CMecTeHW BO nocebHa MeAMUMHCKA UHCTUTYLMja, MHTErpupaHa Bo 3[paBCTBEHMOT
CWUCTEM, HAMECTO BO Ka3HEHWOT CUCTEM.

B0 KOHCTaTUPAHO feka AO0ATOTPajHMOT NponycT Ha anbaHckuTe BAACTM Aa
BOCMOCTaBaT TakBa UHCTUTYLM]a, WTO 6WA0 BO OUMTIEHA CIPOTUBHOCT CO HUBHUTE
AOMalHW 3aKOHCKM 00BPCKW Of 2012 rofuHa 6MA0 MHAMKATMBHO 3a MOLMPOK
CTpyKTypaneH npobsiem, Koj 0CTaHan HeafpecupaH.

KoHeuHo, CynoT 3abenexan feka BAacTUTE MponywTuae Aa v 3emat npeasupg
ANTEPHATUBHUTE HAUMHM HA CMECTYBAHE HA JKA/NIMTENOT HAABOP Of Ka3HEHWUTE
YCTAHOBM, HAa NpMMep BO rpafaHCKa yCTaHOBA 33 AYWEBHO 34pasje. HamecTo Toa,
TWe BO NoBeke HaBpaTW ce orpaHuuune cebecu Ha yTBpAYyBakbe eKa CEMEejCTBOTO Ha
Xanutenot He 610 Bo cocTojba Aa NOHYAM YCI0BU COOABETHM 3a HerosaTta 6osecT.

Cyf0T nopaav Toa yTBpAUA ieKa Ha XanuTenoT He My 611a NoHyaeHa TepaneBTCKa
cpefvHa COO/BETHA 3a /L INLWEHO Of c1060/4a NopaAM TOa WTO MMAN0 AYIEBHU
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HapyLyBakba 1 HEFOBOTO KOHTUHYMPAHO nLYBatbe 04 1060/ 6110 HE3AKOHNTO U
1 NpekplyBano 6aparbata Ha uaeHoT 5 cTag 1(a) oa KoHBeHyMjaTa.

YneH5craB 4

CynoT yTBpAWA Aeka npawarbata 33 komMnatnbuaHocTa co oBa NpaBo MoOpa Aa
OnpaT paspeleHy BO CBETIMHA Ha OKOJIHOCTUTE Ha CeKOj CAyyaj, BKAYUYBajku ja
CNOXEHOCTA HAa NOCTaNKaTa, Hej3MHOTO BOAEHE 04 JOMALIHMNTE BACTU U O/ KaNNTE0T
M TOQ KOj MHTEpec Ha Xanutenot 6un 3acerHat. CyA0T CMeTan feKa 0ANarakbeTo 04
noeke of TPV rOAWHM Aa ce aApecupa xanbaTta Ha XaauTenoT npes BpXoBHUOT CyA
MOXe/I0 LieJI0CHO 1 UM Ce MpUMULLE Ha BAacTuTe. MocTankaTta, nopaau Toa, He buna
KOMMaTMOMAHA CO MPaBOTO rApaHTMPAHO CO YNEHOT 5 CTaB 4 Ha 6p3a cyacka oanyka
BO OAHOC Ha 3aKOHWTOCTA Ha /MWyBareTo o4 c1oboaa. COOABETHO Ha TOa, MMano
MOBPe/a Ha YIEHOT 5 CTaB 4.

YneH5cCraB g

Cy[0T 3aKAYy4mnA fieKa XANUTeN0T HEMA NPaBO Ha HaZIOMECT Ha WTETa BO NOries
Ha MOBPeAWTE Ha UNEHOT 5 CTaB 1 1 4, KOe MOXeNO0 ia Ce CpoBeje, WTOo 3Haueno Aeka
MCTO Taka MMaso MpeKpLUIYBake Ha UIEHOT 5 CTaB 5 04 KoHBEHUMjaTa.

YieH 13 1 1

Cy,ElOT 3aKy4mn aeka MMajKVI M npeasna HeropmMTe HaoAM NO YNEeHOBUTE 3 N 5, HE
6uno HEONXoAHO nocebHo Aa Ce pa3rieayBaar xanbeHute HaBOAM MO YNeHOBUTE 13

n14.
YneH 46

Bo opHOC Ha xanwtenot, CyfoT CMeTan fAeka Bnactute Tpebajse Kako WTHO
npalarbe ja 0CUTypaaT CNpoBeAyBatbe Ha MOTOAHW W UHAWBUAYAAU3MPAHU GOPMM
Ha Tepanuja 1 Aa ja pasriefaaT MOXHOCTA 32 HEFOBO CMECTYBatbe BO afTepHATHUBHA
CPeAVHA HAaiBOP O/ Ka3HEHWTe YCTaHOBM.

Cy[OT UCTO Taka CMeTan jeka TyxeHaTa Apxaea Tpebana fa kpeupa ,Co0/BeTHa
MHCTUTMUW]a® 3a Aa obe3befn COOABETHU XMBOTHW YCnoBU U 0be3benyBarbe Ha
YCNYr4 Ha afieKkBaTHa 3ApaBCTBEHa Hera Ha AywesHo 6oaHMTe auua kou 6une
npeaMeT Ha AulyBare 04 C10604a BpP3 OCHOBA Ha 3a40/KMTeNeH MeAULUHCKM
TPETMaH U3peyeH co CyAcka Hapeaba. TakBaTa MHCTUTYLMja Tpebana Aa ce npuapXyBa
KOH TepaneBTCKaTa HaMeHa Ha 0BOj 00/1MK Ha nlyBatbe o4 crobopa.
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YneH 41

CynoT My AOAE/NUA HA XanuTenoT 15,000 eBpa BO MOMe] Ha HemaTepujasHata
wTeTa 1 2,500 eBpa BO MOMeA Ha TPOWOLMUTE U U3aaTouuTe.
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[Il. MpoTepyBarbe 1 ekcTpaguLnja
[ponycmom Ha Baacmume da 20 3eMam npedsud 30pasjemo Ha #asaumesom u
8/1UjAHUEMO HA HE2080MO NPOMepyBarbe BP3 HE20BUOM CEMEEH #UBOM 80 Mekom
H@ nocmMankama 3a npomepysare Npemcmasysdse Nospedd Ha Y/1eHoBUMe 3 U 8

MPECYAA HA TOZIEMUOT CYACKU COBET BO NMPEAMETOT
NMANOLUBU/IN npoTtue BE/INUJA [PAPOSHVILI v. BELGIUM]

(anba 6p. 41738/10)
13 AEKEMBPU 2016

1. TnaBHKM PpaKTH

Xanwutenort, feopre Manowsuan, U rpy3ncku ApxasjaHUH poaeH BO 1958 rofuHa
KOj Xwvsees Bo bpucen. Toj moynHan Ha 7 jyHn 2016 rogmHa. Ha 20 jyHu 2016 ToguHa
compyraTa Ha XaauTeaoT 1 HejanHWUTe TpK fela nckaxase xenba fa Bogat nocranka
npeg CyAor.

I. Manowswnavn NpucTurHan Bo benrnja Ha 25 HoemMBpu 1998 roANHA, NPUAPYXKYBAH
O/I Herosata compyra v HWBHOTO LWECTTOAUWHO fJeTe. [lapoT nofouHa wuman
ywTe aBe Apyru geua. Momery 1998 1 2007 roamnHa r. Manowsuaun 6un obsuHeT 3a
OpojHW KPWUBWUHK [ena, BKAYYyBajKM pa3bOjHUIITBO CO HACW/CTBO W yuyecTBO BO
KpMMUHaNHA OpraHu3aumja (310CTOPHUYKO 3ApYXKyBatbe). [lofeka v 13apXKyBan
pa3HWTe 3aTBOPCKM Ka3HW, Ha T. Manowsuaun My bune aujarHocTMuMpaHun 6pojHu
CepUO3HN MeULIMHCKM COCTOjOU, BKNYUYBAjKU N XPOHMYHA NTMMPO3UTHA leykeMuja
n Tybepkynosa, 3a kou TOj npuman 6GONHUUKM TPeTMaH.Toj MOAHEN HEeKOAKY
6esycnewrn Gaparba 3a peryauvparbe Ha HEeroBmoT MPECTOj BP3 UCKIYUUTESHU U
MeMLMHCKN OCHOBM MOTMMPajKW Ce BP3 UNeHOBUTE 3 1 8 1 HaBeAyBajkM eKa TOj He
6n moxen ga gobue TpeTMaH fokoaKy buze ncnpateH Hasag Bo Ipysuja.

Bo aBryct 2007 roAMHa MWHWCTEPOT 3a BHATpewHW paboTu W3jan Hanor 3a
npoTepyBakbe ynaTyBajku roXaanTenoT a ja HanywTu 3emjata u My 3abpaHuna NOBTOPHO
B/IETYBakbE BO be/irnja Bo Nepuof oA AeCET roOAUHM BP3 OCHOBA HA OMACHOCTA KOja TOj
ja nMpeTcTaByBas 3a jaBHMOT NOPeAOK. HasoroT ctaHas M3BpLIEH WTOM T. [anowsunav
ja V3Ap>an HeroeaTa KasHa, HO BCYLWHOCT He 6UA CnpoBefeH, CO ores Aeka Toj 6un
NoZBeAEH Ha MeAULMHCKM TpeTMaH. Ha 7 jyau 2010 roanHa Cayxbata 3a cTpaHumn My
HapeAMAa Aa ja HanywWwTu 3emjaTa, 3aeHO CO HANOTOT 33 HErOBO 3a/pXKyBatbe. Toj bun
npeHeceH Bo 6e3beaHa ycTaHOBA 3a WAeraiHW MMUIPAHTK CO LieN HEroBO BpaKarbe
Hazag Bo py3uja, npu WTo My bune u3gageHn naTHM UCNpasu.
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Ha 23 jynu 2010 roanHa r. Manowsuaun nogHen bapare [0 EBPONCKMOT cyq 3a
YOBEKOBW MpaBa 3a NPUMBPEMEHA MepKa COMMACHO NPaBMaoTo 39 of MpasmaaTta Ha
CypoT co koja 61 ce 04N10XKW0 HETOBOTO NpOTEPYBatbe, a 6aparbeTo 610 yBaXeHO.
CnepcTBeHO Ha T0a,T0j bW 0cN060AEH. BpeMEHCKMOT pOK 33 M3BPLIYBake HA HANOTOT
Aa ce HanywTtu 6enrnckata Teputopuja 6UN NPoAO/XKEH noBeke naTu. Bo HoeMBpu
2009 rofiMHa, Ha ConpyraTta Ha XaauTenoT 1 TpuTe geua um bun n3gageHa 103Boa
HeorpaHMUYeHo fa 0CTaHat BO benruja. Momefy 2012 1 2015 roguHa r. Manowsnau so
HeKOAKY NpuanKu 6ua yanceH nopaan Kpaxou no NpoAaBHULM.

2. Oanyka Ha CypoTt

XKanutenoT notTnupajkn ce Bp3 MpaBoTO Ha XMBOT 04 UYNeHOT 2 1 3abpaHaTa Ha
HEUYOBEUKM W MOHMXKYBAUKM TPETMAH Off UJIEHOT 3, HaBeAyBa/l feka Ou/ie noKaxaHm
CYWITECTBEHW NMPUUMHW [a Ce BepyBa Aeka Aokosky 6u 6un npotepaH Bo Ipy3uja Toj
61 ce cooUMN CO CTBApeH PU3NK O HEUOBEUKO M MOHMXKYBAUKO MOCTaNyBarbe, Kako
M 04 mpeypaHeTa CMPT. Toj UCTO Taka Ce Xanen Mo YAeHOT 8 [ieka NpoTepyBakbeTo
64 MMano 3a Mocieanla HeroBo OfBOjyBakbe Of HEroBOTO CEMEjCTBO, WTO My
MpeTCTaByBao eANHCTBEH N3BOP HAa MOPasHa NOAAPLIKA.

CoseToT Ha CyAoT Ha 17 anpua 2014 TOAMHA OAAYYWU [EKa HEMano MOoBpeAn
Ha Y/JeHOBUTE 2, 3 UK 8. Ha 20 anpwua 2015 rOANHA MaHeNoT Ha [0/sIeMUOT CoBeT
ro npudatnn 6aparbeTo BO KOPUCT Ha XaaAWTeNOT 3a ynaTyBake Ha C/ydyajoT A0
[0/1EMWOT CYZICKM COBET COTNACHO YNEHOT 43 04 KoHBeHLUMjaTa. Cy[0T CMETas fieka Co
OrNe Ha NpUPOAATa Ha HABOAWUTE W y0raTa Ha KOHBEHLMCKNOT CUCTEM, TOj HEMA
npeyka Aa pacnpasa no C1y4yajoT, M NOKpaj GaKToT WTO XanutenoT bele NoYnHan.

YyneHoBn 2 n

CynoT ro peadupmupan npaBoTO Ha CUTe [PXABW-AOTOBOPHWUKM f[a O
KOHTPO/NIMpaaT B/eryBareTo, MPectojoT W MpoTepyBakeTo Ha cTpaHuu. Cenak,
LOKO/IKY TMOCTOjaT CyWTeCTBEHU MPUUMHK 33 fja Ce BepyBa fieKa 3aCerHatoTo Juue
Mo HEroBOTO MpoTepyBarbe 6U Ce COOUMNO CO CTBAPEH PU3MK Aa OUAE U30XEHO Ha
Mayuerbe MU HEYOBEUKO M MOHMXYBAUKO MOCTanyBarbe, YneHoT 3 6apan auueTo ja
He buae npoTepaHo. LLUTO Ke ce cMeTa 3a HECOO/BETHO MOCTanyBakbe 3aBUCE/I0 Of
OKOJIHOCTWTE Ha C/IyYajoT, KaKo LWTO Ce TpaereTo Ha TPETMaHOT, HEroBuUTE GU3NUKK
M MeHTaNHU edeKTH, 1 BO HEKOM Cydaw, MOJIOT, BO3pAcTa W 3 paBCTBeHaTa cocTojba
Ha xpTBaTa (owTeTeHWoT). CTpajarbeTo WTO NpOW3/eryBa of NpPUPOAHO HacTaHaTa
60/1ecT 61 MOXeN0 UCTO Taka Aa buae MOKPUEHO CO UNEHOT 3, JOKO/IKY Taa HOCesa
pU3MK A3 Ce BAOWM CO MOCTanyBare 3a KOe BAaCTUTe MOXese fa ce CMeTaaT 3a
OArOBOPHU.
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Mo ucnuTyBakbe Ha CyAckaTa npakca CyAoT 3aKAyumn feka NpUMeHaTa UieHoT 3
o4 CyLOT 10 A€HOT Ha Of/TyUyBaHETO HE MM MpY>Kana A0BO/HA 3alTUTA HA CTPaHLMTe
kon 6une ceprosHo 60/HM (CNPOTUBHO Ha OHWe Kow ce 6ncky Ao cmpTTa). Cyaot
CMeTan feKka TEepMUHOT ,APYrU MHOTY WUCKAYUUTENHW CAaydyan KOPUCTEH BO
npeTxoAHaTa CyACKa Npakca Koj MoXe fla MOoKpeHe npaliatbe Mo uaeHoT 3 Tpeba Aa
ce paszbepe Aeka ynatysa Ha CUTyauuu KOV MHBO/IBMPAAT NPOTEPYBatbe Ha CEPUO3HO
60/1HO NnLE 1 BO KOM BUe NOKaXKaHW CyWTECTBEHU NPUUMHM 3a Aa Ce BEPYBa AeKa
T0a 61 CE COOUMIO CO CTBAPEH PU3NMK 33 CMETKA Ha OTCYCTBOTO Ha COO/IBETEH TPeTMaH
BO 3eMjaTa Ha MpWEeM WK HeMakbe NPUCTan A0 TakKoB TPETMAH, WK U3N10XKyBaHbe
Ha Cepuo3HO, panuaHO W HEmMoBpaTHO B/OWYBathe Ha HEroBOTO 3/paBje WTO MMa
3a NocaeanLa Cepro3HO CTpajatbe UAM 3HAUMTEIHO HaMaayBatbe Ha OYeKyBaHMOT
XMBOTEH BeK.

[lpxaBata Mma 00Bpcka Aa v NpoUeHU pusnuuTe co koum 6u ce coounn
XaNUTeNoT fOKOAKY OMAE MpeMecTeH BO 3emjaTa Ha Npuem Co Liea Aa ce NpuapxyBsa
KOH HeraTWeHaTa 00BpCKa @ He v U3N10XyBa IMLATA HA PU3NK OA MANTPETUPatbe.
[ipxasata Tpeba fa UcnuTa Aanau rpuxaTta Koja e onwTo A0CTanHa BO ApXasaTa Ha
npviemM e Bo Npakca A0BOJ/IHA U COO/BETHA 3apau TPETUPatbe Ha 60NecTa HaXKaautenot
M Aann NULETO 33 Koe CTaHyBa 300p Ke MMa BUCTUHCKW NpUcTan Ao Hera. [Jokoaky
MOCTOjaT CEPMO3HN COMHEXM BO MOT/IES Ha B/IMjaHUETO HA NPOTEPYBAHETO, 3e€MjaTa
Koja ro Bpaka auueto mMopa fa npubaBn MHAUBWMAYANHU WU [OBOSHW rapaHuMun of
APp>KaBaTa Ha NpueM Aeka Ha NoeAUHeLOoT ke My Ouje foCTaneH CO0fBETEH TPETMaH.
Bo 0B0j cnyuaj, xxanutenot belwe obe3deann ONCexHU MeANLMHCKN MHGopMaLmu,
noapobHo 06jacHyBajkn Kako TPeTMaHOT BO benrwja ja ctabuamsmpan Herosata
cocTojb6a v Aeka AOKOAKY HEeroBuMoT TpeTMaH Ou MpekuHan HeroBMOT OyeKyBaH
XMNBOTEH BeK 61 61 MOKYC O WecT Mecelm. XKaanTeaoT UCTO Taka TBPAEA feKa HUTY
TPETMAHOT, HUTY JOHOPCKMOT TPAHCM/IAHT, He bune aoctanHm Bo py3uja.

N nokpaj ropeHaBefeHuUTe dakTW, baparbaTa Ha XaAUTENOT 3a peryinpare Ha
HEroBMOT MPecToj Nopaan MeAUUMHCKM NpuunHK, bune oabuenn op Cayxbata 3a
cTpaHum. XanbeHnoT o460p 3a CTpaHLM CMeTan eKa co Ored Aeka ynpaBHWOT OpraH
W3HE/ NPUUYMHM 32 NPOTEPYBaHETO, He 6110 HYXXHO f1a TV pa3rieflyBa MeAULNHCKUTE
AoKasu kou My bune foctaseHun. Bo nornes Ha xanbeHute HaBoau kou ce 6asupane
Ha uneHoT 3 o4 KoHBeHLMjaTa, XXanbeHnoT o460p 3a CTpaHLM NOHaTaMy HaroMeHan
AeKa ofslykaTa Co koja ce ofbvBa Aa My Ce [03BOAM Ha XaAWUTENOT Aa OCTaHe He
buna npocieseHa Co Mepka 3a MpoTepyBatbe, WTO MMa0 3a NMOC/AeAnLa pU3NKOT
MeAMUMHCKMOT TPETMaH Ha >anutenoT ga 6ujae npekuHaT BO CAyuyaj Ha Heroeo
Bpakatbe BO Ipy3unja Aa Guae YNCTO XMMNOTETUUKK. [pxaBHWOT coseT [Conseild’Etat]
[0 KOj XanuTesoT nogHen pesusuja, ro NoTBpAnA 06pa3noxeHneTo Ha dXanbeHnot
onbop 3a cTpaHum.
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NMopaan Toa, CyaoT 3aknyunn aeka buaejku MenLnHCKUTE NOTBPAM HA XaNNUTEN0T
He 6une pasrneaanmn og CnyxbaTa 3a CTpaHUM HUTY o XKanbeHnoT oabop 3a CTpaHLUK
OA T/IefNLITe Ha YNEHOT 3 BO TEKOT Ha MOCTankKaTa 3a pery/mparbe Ha NpecTojoT Uau
nocTankaTa 3a NpoTepyBakse, Kora xanutenot 6w 6un BpateH Bo bearuja 6u gowno
[0 moBpesa Ha uneHoT 3. OTTyka, CyAoT cMeTan feka He 6UN0 HEOMXOAHO Aa ro
pasrneayBa UneHoT 2 o KoHBeHUMjaTa.

YneH 8

Bo KOHTEKCT Ha nocTankarta 3a peryavparbe Ha MpecrojoT Bp3 OCHOBA Ha
MeANLMHCKN NpUYMHK, XKanbeHnot oabop 3a cTpaHum ro ofbun xanbeHnoT HaBog
Ha r. Manowenan No Y4aeHOT 8 BP3 OCHOBA Ha TOa AeKa OA/ayKaTa Aa My ce ofbwve
NpaBoTO fja OCTaHe He Ouia NpoC/iefeHa co Mepka 3a oTcTpaHysare. Cenak, CyaoT
CMeTan aeka 6Mao 0CTaBEHO HA HALMOHAHUTE BAACTU A3 CNPOBEAAT MPOLEHKA Ha
B/INjAHMETO Ha OTCTPAHYBAHETO BP3 CEMEJHMNOT XMBOT Ha I.MANOWBWUAN BO CBETINHA
Ha HeroBaTa 3ApaBCTBEHA COCTOj0a W TOA NMPETCTaByBaso npoueaypanHa obBpcka
KOH KOja BMacTUTE MOpaje Aa ce MPUAPXYBaaT Co Len A3 0CUrypaat epekTMBHOCT
Ha NpaBOTO Ha MOYMTYBake Ha CEMjHMOT XWBOT. [pxaata Tpebano Aa ucnuta
AaNN BO BPEMETO HA OTCTPAHYBAHETO MOXENO PA3yMHO fja Ce& 0YEKYBA CEMEjCTBOTO
Aa ro caegm Ao fpysuja nam, AOKOIKY HE MOXE/O, AN MOYNTYBAHETO HA NPABOTO
Ha MOYMTYBakbe HA CEMjHMOT XMBOT Ha I. ManowsuAN N3NCKYBaNO Hemy fa buje
[03BO/IEHO NPABOTO A OCTAaHE BO be/rnja BO BpPEMETO KOE My MPEOCTaHasio [ XKUBee.
Taka, CyfOoT 3a3eMan CTojanunwTe feka A0KOAKY r. Manowenan 6uae npemecTeH Bo
py3uja 6e3 aa buaat oueHetn osue dakTopu 61 LOLWNO A0 NOBPEAA HA UNEHOT 8 04
KoHseHUwjaTa.

YneH 41

CyBoT CMeTa/l ieka HeroBKOT 3aK/Ty4YOK BO OAHOC HA Y/NIEHOBWTE 3 1 8 NPeTCTaByBasl
LOBOJIHO MpaBMYHO obecwTeTyBare (caTucdakumja) Bo nories Ha kakBa 6uso
HemaTepwja/iHa wWTeTa Koja ja npeTpres r. Manowsuan. Toj UCTO Taka OAJyUYWA feka
Benruja Tpebana fa My UCMiaT Ha CEMEJCTBOTO Ha T. Manowenau 5,000 eBpa BO
nornes Ha TPOLWOLW M N3LaTOLM.
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IV. PECTPUKTMBHM MEPKU M NnLYyBakbe 04 cnobosa
3adpxysarbemo BHamMpe B0 NOAUYUCKUOM KOPAOH 3d BpeMe Ha HACU/HU
deMOHCMpayuu He npemcmasysa Auwysarke 00 c10600a

MNPECYAA HA TOZIEMUOT CYACKU COBET BO MPEAMETOT
OCTWUH U APYTU npotus OBEAUHETOTO KPA/ICTBO
[AUSTIN AND OTHERS v. THE UNITED KINGDOM]

(Kanb6a 6p.39692/09)
15 MapT 2012

1. TnaBHu $pakTH

YeTupun Xanutean BO 0BOj caydaj bune Jlyus OcTvH, GpuTaHCKa ApXKaBjaHka
poAeHa BO 1969 rOAMHA; Llopl Baek, rpuky U aBCTPANIMCKU [pXKaBjaHUH POAEH BO
1949 roAiMHa; bpayHBUH JloBeHTan, 6pUTaHCKa 1 aBCTPANNCKA APXABjaHWHKA poseHa
BO 1972 roauHa; 1 NMutep O LUn, 6pUTaHCKN JpXKaBjaHWUH POAEH BO 1963.

Monnymjata 6una cBecHa Aeka Ha 1 Maj 2001 rOANHA aKTUBUCTUTE 0/} €KOIOLLKHU,
AHAPXMUCTUYKM U 1IEBOOPUEHTUPAHM TPYNY NPOTECTAaHTM MMae HaMepa Aa O4pXaT
[EMOHCTpPaUMM CMECTEHW Ha aoKauuu of urpata ,MoHonon“ OpraHu3atopuTe
Ha NpOTECTOT HAC/NOBEH ,MOHOMOA Ha 1 Maj“ He OCTBapwue Kakoe 6UN0 KOHTaKT
Co noauymjata HUTY ce obupgene fa nobapaat ogobpeHue 3a AemMOHCTpaLuunTe.
3aKNy4YHO CO 14 4acoT TOoj AeH MMano npeky 1,500 nyfe Bo Okcdopa Linpkyc Bo
LueHTpaseH JIOHAOH, a ywWwTe NoBeke MOAeKa, HO CUTYPHO UM Ce MPUAPYXYBane.
Mosnumnjata, CTPaByBajKnU OA jaBHW Hepeaun, JOHENA OANYyKa OKOAY 14 4acoT Aa
ja 3agpxu Tonnata kaj Okcpopp Unpkyc. MonsagHeto 6un HanpaseH obup 3a
KOHTPO/IMPAHO pacTypare Ha TO/NMATa, HO TOA C& MOKaXasio HEBO3MOXHO 3aT0a
WTO HEKOW NMPMNafHULM Ha ToanaTta bune HaCWAHM, KaKO BHAaTpe BO KOPAOHOT,
Taka v HaflBOp Of Hero, Npu WTO TUE KpLliene NA0YKW 04 TPOTOApOT M ocTaToLuTe
rm dpnane KOH NnoanumMjaTa. PacTypareTo Ha ToAMaTa 3aBpLWKA0 OKOY 21 4acoT U
30 MUHYTHK.

l-a OCTvH, uneHka Ha CoumjanmcTMykaTa maptvja M 4YecTa YYeCHMYKa Ha
AeMOHCTpaLumnTe 61Mna NpUCyTHa Ha NPOTECTOT Ha 1 Maj 2001 roAnHa 1 buna dateHa
BO KOPAOHOT Ha Okcdopa Limpkyc. I. baek cakan fa OAW BO KHMXApHMUA Ha yauuaTa
,OKkcdopa cTput, HO OUN NPEHACoUeH Off NOAULMCKUOT CAYXXOEeHUK Nopajm Toa WTo
[AEeMOHCTPaHTUTe ce NpubAnXKyBase, TOj HAUWOA Ha suA o4 noanuumja u Oun NpuHyaeH
Aa oaun koH Okcdopa Limpkyc, Kajie WTo U oCTaHan o 21 4acoT U 20 MUHYTU. CIMUHO
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Ha T0a, r-a Jlosetan u r. O LK Hemane Bpcka co AeMoHCTpaLmuTe. Tne 6uae Ha pydek 3a
naysa, Ho bu/e 3aip>KaHu BO KOPAOHOT C& 10 21 4acoT W 35 MUHYTH, O4HOCHO 20 YacoT.

Bo anpus 2002 roanHa r-a OCTMH NOKpeHana nocranka npoTue KomecapoT Ha
no/vuUmjaTa Ha MeTponosaTa, Bo Koja 6apasia oTwTeTa 33 NPOTUBMPABHO NNLWYBaHE
04 c10604a 1 3a NpeKpLIyBatbe Ha Hej3MHUTE NpaBa COMACHO Y1eHOT 504 EBponckaTa
KOHBEHLMja 33 YOBEKOBWTE NpaBa. Bo MapT 2005 roAnHa HejanHuTe 6aparba bune
onbveHun. HejanHnTe nofouHexHW xanbum notoa bune ncrto Taka oabMEHN Kako of
ANeNaLnoHUOT CyA, Taka 1 KOHEYHO BO jaHyapu 2009 roAuHa of cTpaHa Ha [loMoT
Ha fopAoBuTe. JOMOT Ha I0PAOBUTE 3aKYUmnA Aeka r-a OCTUH He Buaa AnLeHa oj
Hej3nHaTa cnoboga u Aeka nopaamn Toa He 6UA NMPUMEHNB UNEHOT 504 KOHBEHLMjaTa.

2. 0anyka Ha Cyaot

Xanutenute ce xanene aeka tme bune auweHn of HuBHata cnobopa bes
onpaBayBatbe, CO WTO 61U MpeKpLUeH UNEHOT 5 CTaB 1.

YneH s

CyaoT HamomeHan Aeka oBa 6w/a0 nmpenaTt Toj Aa OuAe noBukaH Aa pasrieaa
npumeHa Ha KOHBeHUMjaTa BO MOTe] Ha 3a/pXyBarbe Ha rpyna nyfe cnposefeHo
O/ CTPaHa Ha no/uumjaTa nopaan NpUUMHM 3a 3alTUTA Ha jaBHWOT ped. CeACTBEHO
Ha Toa, Toj Tpebano NpBO fAa OUEHW [aNUN Xanutenute 6uie NUWEHN O HMUBHATA
cnobopaa, BO CMMC/Ia Ha 3HAYEHETO Ha U/IEHOT 5 CTaB 1.

CynoT ce ocBpHaa Ha 6pojHM ONWTK MPUHLMNKM BOCMOCTaBEHW BO Herosarta
cyacka mpakca. Mpeo, KoHBeHuujata 6maa ,)KMB MHCTPYMEHTS, KOj Mopan fja ce
TO/IKYBA BO CBET/IMHA Ha CeralHuUTe YCA0BW. ypu U A0 2001 TOAMHA, HaNpeaoKoT
BO KOMYHMKaLMCKaTa TeXHO/0rMja Hanpaewa ga buae mMoxHo 6p3o v TajHo Aa ce
MobuaM3MpaaT MpoTecTaHTW BO AOTOraw Heno3Hat 6poj. BTopo, KoHBeHUujaTa
Tpebana aa 6uae TO/KYBaHa XapMOHWUHO, Kako uenuHa. Mpeasug Tpebasno aa
6uae 3eMeHO Aeka passIMyHUTE UeHOBM Ha KOHBEHLMjaTa CTaBWAE [OJKHOCT 3a
noavumjaTa Aa rv WTUTW NoeanHLUMTe Of HACUACTBO W dm3muka nospesa. Tpeto, 6un
peneBaHTeH 1 KOHTEKCTOT BO KOj Ou/ia npe3eMeHa MepkaTa 3a Koja cTaHyBaso 360p.
O npunagHMLUMTe Ha jaBHOCTa ce 6apasio Aa TpraT NpUBPEMEHM OTpaHMUyBakba Ha
cnobopaTa Ha ABUXKEHE BO OApeAeHUN KOHTEKCTU, KaKo LWTO ce naTyBakbe CO jaBeH
TPaHCMOPT WM Ha aBTONAT, UM NPUCYCTBO Ha dpyabanckn HaTnpeBsap.

CynoT He CMeTas Aieka TakBWUTe OrpaHuuyBara kou BOOOMYAaeHO HacTaHyBaaT 6w
MOXe/ie COOABETHO A2 6UAAT OMUWAHM KaKo ,IMWYBakba Of c1060Aa“ BO PaMKU Ha
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3HAUEHEeTO Ha UYNEHOT 5 CTaB 1, C& Aojeka Tve buie CMeTaHM 3a HensbeXxHW Kako
pe3y/TaT Ha OKOJIHOCTUTE HAZiBOP OfL KOHTPO/a Ha BAACTUTE, UCTUTE B1/1e HEOMXOAHM
3a Aa ro ofBpataT CTBAPHMOT PU3NK Off CEPMO3HA MOBPeAa WM WTeTa, U Tue bune
3a/ipXXaHu BO paMKMTe Ha MaKCMMYMOT Koj ro 6apana HuBHaTa uen. CyaoT noHaTamy
Harnacun feka, Bo KOHBEHLMCKMOT CUCTeM, AOMalHUTE CyaoBu Oune Tue kou
Tpebane fa rv yTBpAaT Gaktute, fofeka CyAoT reHepanHo 6u ja crefen dpaktuukata
coctoj6a yTBpAEHa 0/ JOMALLIHNUTE CYA0BMU.

Bo oBoj cayuaj, Cynot ce 6azmpan Bp3 dakTuTe kom e yTBpAeHM 04 BUCOKMOT Cy,
noc/e TpUHeAenHO CyAetbe 1 No pasr/iefyBatbe Ha 00emMeH Joka3eH maTepuja. bio
KOHCTaTMpaHO fieKa NosnLMjaTa oueKyBaaa MaBHaTa rpyna of 500 0 1000 HaCUHK
AEeMOHCTpaHTK fa ce cobepe kaj Okchopa Limpkyc okony 16 uacoT. MosunumjaTa UcTo
Taka nNpeaBuaena NocToere Ha CTBAPEH PU3NK 0 CEPMO3HA NOBPeAa U OLITETYBAbE
Ha MMOT [JOKO/IKY Toanata He buna edukacHo kKoHTpoaupaHa. Co orned Aeka ABa
yaca nopaHo npeky 1,500 nyfe Beke 6uae cobpaHu Tamy, noauuujata oanyunaa aa
HampaBu anconyTeH KOPAOH.

BHaTpe BO KOPAOHOT Mo MeCTO 33 NyfeTo Aa neladyat U HEMAA0 NPUTUCKAHE U
rmeuerse Mefy HUB. Cenak, ycnosute He 6une yaobHu, 6e3 3aconHuTe, XpaHa, BOAa,
HWUTY NPOCTOPMM 33 TOA/ET. Mlako NoAMLMjaTa KOHTUHYMPAHO BO TEKOT HAa NONAAHETO
npagena obuau Aa 3anoyHe Aa nywra sayfe, Hej3uHuTe obuan 6Gune nocrojaHo
3anMpaHun NOPaAW HAaCUHOTO M HEKOONEPaTUBHO OAHECYBAHE HA €HO 3HAUNTENHO
Ma/ILMHCTBO, KAaKO BHATPe BO, Taka WM HAaABOP 0f KOPAOHOT. Kako pe3ynTaT Ha Toa,
nosunumjaTa Aypm BO 214acoT M 30 YaCOT yCneana [a 3aBplin CO Le0CHO pacTypakrbe
Ha nyfeto kou 6une ondaTeHU co KOPAOHOT. Mpy TakBU OKONHOCTW, anCONYTHUOT
KOpAOH 6UN HajManKy WHTPY3MBHOTO W HAjAeNOTBOPHOTO CPeACTBO AOCTAMHO Ha
MO/NLINjaTa 3a 3 ja 3aWTUTKN jJaBHOCTA O HAaCUICTBO, KAKO BHATPE BO, Taka W HAaJBOP
04 KOpAOHOT. CNeAcTBEHO Ha Toa, TOj He MpeTcTaByBan ,/AuWyBake of crobopa“
Bnpouem, xanutenunte He TBpAe/e feka Kora Toj 61 HanpaBeH OHKe Ko ce Haofane
BHaTpe BO KOPAOHOT bu/e BeAHALW U HEMOCPEAHO NMWEHW 0f HUBHATa c1oboaa.

MoHaTamy, CyfOT He MOXen Aa ro YTBpAW MOMEHTOT KOra MOXEN0 Aa Ce CMeTa
[€eKa 3a/1pXXyBareTo Ce CMEHWU/0 Off OHA WTO 6MA0 HajroIEMUOT NEPUOS, OAHOCHO
orpaHuuyBarbe Ha cnobodata Ha fBUXetbe, BO AWLYBatbe Of C10604a. BCywHocT,
NeT MUHYTW OTKaKo OMA HanpaseH KOPAOHOT, MOAMLUMjaTa NAaHMpana Aa 3anouHe
CO KOHTPO/IMpaHa aucnep3uja. Habpry notoa, 1 NPUANYHO YECTO NOTOa, NOAWLMjaTa
HanmpaBW/ia HaTaMoWHK obuan fa 3anodyHe Co pacTypakbe Ha AyfeTo, MpW WTO ja
ApXena cuTyauujata nod nocTojaH HemocpeAeH Hajf3op. Buaejku ncTuTe onacHu
YC/I0BM KOW MOCTOE/NE HA MOYETOKOT Ha ancoayTHUOT KOPAOH MPOAO/IXMUIE Aa
nocTojaT BO TEKOT Ha MOMJAAHETO W paHo BeuepTa, CyaoT yTBPAUA feka ayfeTo
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BHATpe BO PaMKMTE Ha KOPAOHOT He bue AnlweHn o4 HUBHATa cnoboaa Bo cMUC/a
Ha 3HAYeHEeTO Ha UYNEeHOT 5 CTaB 1. be3 orea Ha ropHaTta KoHcTatauwmja, CyaoT ja
Harnacun ¢yHAaMeHTaIHATa BaXKHOCT Ha ¢1060/aTa Ha M3pa3yBatrbe U 3APYXKyBatbe
BO CWTe AEMOKPATCKM OMWTECTBA W MOABAEKON AeKa HAUMOHA/NHWTE BAACTU He
Tpeba ga ynotpebyBaaT METOAM HA KOHTPO/AMParbe Ha TO/AMATa 33 A3 3aAylWwar uiu
obecxpabpar NpoTecT, TyKy Camo KOra € T0a HEOMXOAHO 3a [a Ce Crpeyn CepuosHa
nospeja UK Wreta.

Co ornep fieka He 61N NPUMEHANB UneHOT 5, Cyao0T CMeTas ieka HeMaslo noBpesa
Ha Taa ogpeada.
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,BedHaw“ nocse anceremo 3apadu npumasop u KyKeH npumsop mpeba
0a 6udam dadeHu pesnesamHu U 00BOAHU NPUYUHU 3d NPUMBOPOM
U KyKHUOM npumaop - nospedd Ha YseHom 5 cmas 3

NPECYAA HA TOZIEMUOT CYACKU COBET BO
MNPEAMETOT BY3ALIU npoTtus PENYB/INKA MO/1IAABUJA
[BUZAD)I v. THE REPUBLIC OF MOLDOVA]

(Kan6a 6p. 23755/07)
1jynmn 2016

1. TnaBHu PpakTH

Xanutenot Metpy By3aun 6un MONAABCKU AP>KABjaHUH POLEH BO 1947 TOAMHA KOj
Xuseen so Kompar.

XKanutenor 6uA MaNUMHCKWM aKLUMOHEpP W TNAaBEH W3BpLIEH AMPEKTOP Ha
KoMMaHKja 3a cHabayBarbe CO TeueH rac of jyxHa Mosngasuja. Bo jyau 2006 rognHa
6una nokpeHata KpWMBMUHA MCTpara BO MOMe[ Ha HAaBOAHMOT HeycrneweH o6ua
OA CTPaHa Ha XanuTenoT Aa W3BPWM M3MaMa BO BPCKA CO HErOBaTa aKTUBHOCT BO
KOMMaHwWjaTa. 3a BpEMe Ha AeceTMeceyHaTa ucTpara Koja WTo caedyBana, r.bysaum ce
nojasyBan Nped UCTPAXKHWUTE OpraHu cekojnat kora 6un noemkaH n copaboTysan co
HUB. CUHOBMTE Ha r.By3aymn 6uie NCTO Taka OCOMHUYEHM BO KPMBMYHATA MOCTaNKa,
HO He 6ue yanceHu.

Ha 2 Maj 2007 roanHa »ananTenoT OUA yanceH, a Ha 5 Maj 2007 roaunHa Toj 6un
dopmanHo obBMHeT 3a 06up 3a NpoHeBepa oA ronemu pasmepu Ha gobpata Koum i
npunafane Ha KOMMaHWjaTa BO Koja WTO paboTen. NCTMOT AeH, OKPYXXHUOT Cya BO
ByjyuaHu Hapeaua NpUTBOP Ha Xa/nUTes 0T Npes CYAEHETO 3a NePUOA OA NeTHaeceT
A€Ha, BO CBETIMHA Ha CEPMO3HOCTA Ha AEN0TO U C/NOXEHOCTa Ha npeameToT
MMajku ro npeaBua GakToT AeKa pasyMHW NMPUUYMHK TO MOTKpenyBaae puUsnKoT
04 TajHa copaboTka, MMEHO CO HEroBUTE CUHOBW. OKPYXXHMOT CyA M 040U Kako
HenoTKpemneHn U HeBEPOjaTHW ApyrnUTe MPUUYMHU BP3 KOW Ce NOTNnpan 00BUHUTENOT,
OAHOCHO PU3UKOT Of Kpuetbe/OercTBo U Of BAWjaHMe Bp3 CBEAOLWTE UAUN OHOj OA
YHUIWTYBatbe Ha JoKa3nTe. PelueHneTo Ha OKpY>XHUOT cyA 610 nojoLHa NOTBPAEHO
04 ANenaunoHnoT CyA Off UCTUTE MPUUKHU.

MpuUTBOPOT Ha r.By3ayun 6ua NofoLHa NPOAJO/KEH BO HEKO/IKY HaBPaTh W NOKPaj

HerosuTe MOBTOPyBauku Gaparba 3a MywTare Ha cn0604a, KOMIWITO BK/ydyBase
3[paBCTBEHM NPUYMUHU. TOKOHKPETHO, HEFOBMOT NPUTBOP 611 32 MPBNAT NMPOAO/XKEH
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3a MeTHaeceT AeHa Ha 16 Maj 2007 rOAMHA 1 NOTOA 33 APYrW ABAECET A€HA HA 5 jyHU
2007 roguHa. 1 aserte pelweHunja, NoA0oLHA NOTBPAEHN 04 CTPaHa Ha AnenaymoHnoT
cyn, bune poHeceHW Bp3 OCHOBM KaKO LWTO Ce CEPMO3HOCTA W C/IOXKEHOCTA Ha
npeAMeTOT, ONacHOCTa O Kpuere/OErcTBO Ha XaAuTenoT U pUMKOT feka Toj Ke
B/IMjae BP3 CBeAOLMUTE M [eKa Ke r'M YHUWTW foka3uTe. Mocae TpetoTo bapare Ha
XaNNUTENOT 3a NPOIOHTNPAHE HA TPAEHETO HAa MPUTBOPOT Ha XannTenot, OKPYXXHUOT
CyA pasrneAyBajku ja AO/KMHATA HA BPEMETO WTO r.by3auu Beke ro mOMWUHAN BO
NPpUTBOP Npej CYAEHETO, BO TOA BpEME NeLeceT U NET AeHA, KAKO Y HETOBOTO YUYECTBO
BO CWTE HEOMXOAHW WCTPAXHW AejcTBMja, Hapeaun Toj Aa Ouje CTaBeH BO KyKeH
MPUTBOP TpUECeT AeHa. MNocae Tpu AeHa KyKeH NpuTBOp, cenak, ANeaaunoHnoT Cya
r0O YKMHaN 0Ba PeWeHne U Hapeaua [BAECETAHEBEH MPUTBOP HA XaNWUTeNOT npej
cypereTo. Mo yeTBpTOTO Daparbe Ha XanWTenoT, NpUTBOPOT OMA Nocaef0BaTENHO
NPOAO/IXKEH 33 [OMNONHUTE/NIHW BAECET IeHa O CTPaHa Ha OKPYXHWOT CyA Ha 16 jyaun
2007 rofjMHa, UMajKkn ja npeABWz CEPUO3HOCTA HA AEN0TO W PU3NKOT OA Kpuere/
6ercTBo Ha r.by3aym uav nonpeyyBatbe Ha uctparata. [10T0a, Ha 20 jyi1 2007 roanHa,
AnenaumoHunoT cyg ro npudatna bapareto Ha r.by3aym ga bupe cmecteH Bo KykeH
npuTBOp, KOj 6WA NMOHaTamy NPOAO/XEH 33 feBefeceT [eHa BO [eKeMBpW 2007
rogvHa. KoHeyHo, BO MapT 2008 roanHa OKPYXHMOT Cyd BOo KoMpaTt ogayuna aa ro
MyLWTW XanuTenoT Ha cnobosa co rapaHuuja.

Ha 9 jyHu 201 roguHa r.bysauun 6un ocnoboseH of obBMHEHM]jaTa Nopaan Kou
6un npuTBOpEH Nomery 2 Maj 2007 1 12 MapT 2008 roAnHa. CUHOBMTE Ha XannTenoT
6une ncro Taka ocnobogeHmn of 06BUHEHNMjaTa.

2.0anyKa Ha CyaoT

Ha 16 aekemBpu 2014 roanHa CoeeToT Ha CyA0T YTBPAWA AieKa HEMAN0 NOBPeAa Ha
u/sIeHOT 5 CTaB 3 of] KoHBeHUMjaTa. Ha 6apatbe Ha Bnagata, npeamMeToT My 61 ynaTeH
Ha [01eMWOT CYACKM COBET COTIACHO UNEHOT 43.

Xanutenot ce Xanen feka HEroBoTo JuWyBakbe of cnoboaa npea Cyaerero,
BKJ/IyUyBajKM r0 Kako NpUTBOPOT BO UCTPaXKeH LieHTap, Taka ¥ HErOBOTO CMEeCTYBatbe
BO KyKeH npuTeop, He Oune 6a3npaHn Ha peNeBaHTHY W JOBONHM MPUUYMHM CO WTO
6va noBpeaeH YaeHoT 5.

JonywTreHocT

CypoT ro 046w NpeTxoAHMOT (MpesIMMUHAPHIUOT) NPUrOBOP Ha BaajaTa wro ce
OfIHECYBa/l Ha HEUCLPTYBAFbETO HA JOMALUHWTE IEKOBU OZ MPUUMHA LITO MPUFOBOPOT
6un nokpeHat aypw nped TOEMWOT CyACKU COBET W HEMANO MOBUKYBare Ha
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WCKAYUYUTESTHWN OKOJTHOCTU 32 fla Ce A03BO/IM MPUrOBOPOT Aa Ouje nokpeHaT BO Taka
OOLHEXeH CTafuyM Off mocTankaTa.

YneH5craB3

CynoT NOBTOPWA AeKa KOHTUHYMPAHOTO NOCTOEHE HAa Pa3yMHO COMHeHWe buno
ycnoB 6e3 koj He ce Mmoxe (conditio sine qua non) 3a BaAMAHOCTA HAa KOHTUHYWPAHWUOT
npuTBOp, HO He OMN0 AOBO/HO 33 A3 Ce OMpaBAa NPOAOHTMPAHETO HA MPUTBOPOT
noc/ae 13BeceH NpoTOK Ha Bpeme, Mo Koj ce 6apane Apyru ,,peneBaHTHN U AOBOAHMN®
MPUYMHK 33 [la CE€ NPUTBOPU OCOMHUYEHMNOT. CyAOT NpU3HaA [ieKa NPEeTXOAHO He
AednHVMpan uam Hagen Kakeu 6UNO KPUTEPUYMM 33 MPUMEHA HA HEjaCHMOT NOUM
»VM3BECEH NPOTOK Ha BpeMe“ 0/ KOj 3aBMCEa BTOPATa HM3a rapaHuMmn Of YEHOT §5
CTaB 3 1 TOj MPEMMHAN NOHATaMy [ ja pa3BMBA HETOBATa CYACKA MpaKca BO CBETINHA
Ha 0BOj C/1yyaj.

MokoHkpeTHo, CyaoT yTBpAUA feka nocToene ybeanuBuM NpUUMHU 33
CUHXPOHM3MPAHETO Ha BTOPUOT CO MPBWOT [€a Of rapaHuuuTe, WTO 33 BO3BpaT
noapasbupano feka baparero CyacknoT cayxbeHuK Aa Aaje peneBaHTHY 1 JOBOHM
MPUYMHMN 33 NPUTBOPOT KAKO JOMOJIHEHME HA MOCTOEHETO HA Pa3yMHO COMHEHMUE,
BeKe ce MPMMEHYBA/NI0 BO BPEMETO HA MPBOTO PELLEHUE CO KOE Ce N3PEKON NCTPaXKeH
NpUTBOP, OAHOCHO WTO 61 Ce pekno ,BeAHall/HeNnoCpeAHO" NOCae ancerbeTo.

Cy[OT UCTO Taka MOBTOPW/ [eka ce CMEeTano Aeka KyKHMOT NMpUTBOP UMajku
npeABUA CTENEHOT U MHTEH3UTETOT NpeTCTaByBa NLWYBatbe 0f C10004a BO paMKuTe
Ha 3HAYeHETO Ha YNEHOT 5 1 1eKa HEMa0 MPUUKMHA BO OBOj NPeAMET fja Ce OTCTanm
o[ HerosaTa CyAcka npakca. Toj ro og6wa apryMeHToT Ha BrajaTa Aeka 6aparbeTo Ha
xanutenot fa buge cMecTeH BO KyKeH NpUTBOP M HETOBMOT MOAOLHEXeH NponycT
Aa ja 06xann mMepkaTta NpeTcTaByBaso OApeKyBatbe OF HErOBOTO MpaBo Ha cnoboaa
W fieKa OTTyKa Xa/MTeNoT He MOXeN Aa TBPAM AeKka e ,)KpTBa“ BO CMUC/1A Ha U/IEHOT
34 3a L|esnTe Ha HeroBMoT XanbeH HaBOZA MO YNEHOT 5 CTaB 3 BO OAHOC Ha HEroBKOT
KyKeH npuTtBOp. Bo TOj nornea, CyAOT yTBPAMA AeKa KYKHUOT NPUTBOP Ha XanuTenot
He 6un moxen fa buae m3eaHaueH co nywTare Ha cnobopa of MpWUTBOP, HUTY,
nak, Toj moxen fa buae nepuenupaH Kako 0611k Ha obeclTeTyBare WTO 6MA0 BO
COMNACHOCT co bapakbeTo o UNIEHOT 5 CTaB 5 1a Ce A03BOIM MPABOTO HA HAZAOMECT Ha
wreTa.

CypoT ncTo Taka ro oabua HaBoAoT Ha Braaata feka ce 6apase noManky npuumHm
CO Le/ Aa ce onpasaa KykKHUOT NPUTBOP OTKOKY NMPUTBOPOT BO PeAOBHA NPUTBOPCKA
YCTaHOBa, HaMOMEHYBAjKN [eka BO HeroaTa MopaHelHa CyAcka npakca He 6wo
HarnpaBeHo KakBo M0 pasrpaHnuyBatbe BO PEXMMOT NMOMeFy pa3IMuHUTE BULOBM
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nputeop. Toj MOBTOPWA [jeKa NMOUMUTE ,CTEMEH U ,MHTEH3UTET" KAaKO KpUTEPUYMMU
33 NPUMEH/IMBOCT Ha YIEHOT 5 yrnaTyBa/ie CaMOo Ha CTEMEHOT HA OTPaHNUyBakaTta Ha
cnobopata Ha fiBUXKEHE, HO He M HA Pa3INKWTE BO Pa3/IMYHUTE MeCTa Ha MpUTBOP.
CoopBeTHO Ha T0a, CyAoT M NpUMEHYBan UCTUTE KPUTEPUYMM BO LIE€IOKYMHNOT
NepuoA Ha N1WyBakeTo 04 cN060Aa, HE3aBUCHO 0ff MECTOTO Kafe LWTO XaauTenot
6un nnwex oa cnoboga.

OCBpHYBajKM ce Ha onpaBayBatbaTa kov busie gajeHn 3a NpuBpeMeHNOT NPUTBOP
Ha >Xa/sNTeNoT BO OBOj Cay4yaj, CyLOT KOHCTaTUpan AeKka MPUYMHUTE HA KOW Ce
MOBUKYyBa/ie AOMALIHUTE CYA0BM 3a [a IO M3PEeYaT U A4a ro Npofo/XKaT NpUTBOPOT Ha
XanuTenot bune cTepeoTUNU3NpPaHM 1 ancTpakTHY Kako U HEKOH3UCTEHTHU. HUTY BO
NPBUYHOTO peleHne A3 Ce NPUTBOPU XAAUTENOT HUTY BO NOLOLHEXHUTE pelleHunja
CO koun 61 NpoAo/IKeH NPUTBOPOT HEMAJIO HArOBECTYBAHE €KA AOMALLHWTE CYI0BU
ro 3e/ie NpefBu/ KapaKTepoT Ha XaJIUTENOT, HETOBUOT MOPal, HETOBMOT UMOT U BPCKM
CO 3eMjaTa 1 HEroBOTO OJJHECYBAHbE BO TEKOT HA NMPBUTE AECET MECELIM Of, KPUBMUYHATA
ncrpara. OCBeH TOa, BO MPBOTO U BTOPOTO BPEME HA MPOAO/DKYBAHETO, KAaKO M BO
PELEHNETO CO KOe ANeNaLUOHMOT Cy[ O YKMHAA PeLleHneTo Ha NPBOCTENEHNOT CYA
[ ro CMEeCT XaNunTenoT BO KyKeH MpUTBOP noc/e TpeToTo 6aparbe Ha 00BUHMUTENOT,
CyAOBMWTE C€ MOTAMPAAe Ha NPUYNHU KOW WUTO 1 MPBOCTENEHNOT 1 ANENALNOHNOT CYA
rm ofbune Kako HemoTKpeneHn U HepepojaTHU KOra OANydyBaje 33 MHULKjAHOTO
pelleHe 3a ApXerbe Ha XAAUTENOT BO NMPUTBOP. [lypu v BO ApYrv npuanku (Bo jyHu
W jyan 2007 T0AMHA) Kaje WTo Tre npudatnie Aeka HEMaAo NPUUNHI KOW OAese BO
MPUAOT HAa KOHTUHYUPAH MPUTBOP Ha XaNWUTENOT, LOMALIHWUTE CYA0BM NPEMUHANE 3
HapeaaT Heroe KyKeH nputsop.

VIMajkun rv npesBua ropHuTe cornefyBara, CyAoT yTBpAUA fieka He bune fafeHu
peneBaHTHW U [JOBO/MHU MPUUYMHM 33 f1a Ce Hapeau W MPOAO/KM MPUTBOPOT Ha

XanuTenoT npea CyAeHeTo U 0TTyKa, IMasio NOBPe/a Ha UeHOT 5 CTaB 3.

YneH 41

CynoT My AOAENNA Ha XKaaWuTenoT 3,000 eBpa BO MNOI/Ief HAa HemaTepujasHata
WTeTa v 4,837 eBpa 3a TPOWOLM 1 U3[aTOLM.
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HayuoHasHomo npago He ja de¢uHUPaAno co 00BOAHA NPeyu3HOCM
COOpHUHAMA Ha NpeseHMUBHUME MepKU Ha NPemnasAusocm Kou bu Modxese
da My 6udam u3peueHuU Ha noeduHey WMO Npemcmasysasno nospedd Ha
npasomo Ha cn10600a Ha dBuxetbe 00 Y1eHom 2 00 [Tpomokoaom 6p. 4

MNPECYAA HA TOZIEMUOT CYACKU COBET BO MPEAMETOT
AE TOMACO npotus UTA/IUJA [DE TOMMASO v. ITALY]

(Kanba 6p. 43395/09)
23 ¢pespyapu 2017

1. TnaBHu dpakTH
Xanutenot 6Un UTannjaHcku ApXxasjaHWH pojieH BO 1963 roAMHa.

COrnacHo UTANMjaHCKOTO NPaBo (3akoH 6p. 1423/1956), oApeAeHN NPeBEHTUBHM
MepKu moxene fa 6uAaT vlpeyeHn NpoTMB ,INLA KOW NPETCTaByBaaT OMAcHOCT 3a
6e3benHocTa v jaBHWOT MOpan“. Bo TMe Anua cnafane oHue Kou ,Moxene Aa buaat
CMeTaHu 3a BoobuyaeHn npecTanHuymn®, co ornea feka ,.eoo61yaeHo XnBeaT, Makap
v BeNyMHO, 04 CcpeAcTBaTa NnpubaBeHun 04 KPUBMYHO A0 U ,,NpeTCTaByBaaT 3aKaHa
3a 3apasjeto, 6e3beaHoCTa 1 jaBHUOT pea” MTanunjaHCcKMOT YCTaBeH Cy[l BO HEKO/IKY
NPUAVKW TV pa3jacHUA KpuTepuymmTe Kom Tpebano aa ce KOpUCTaT 3a NpoLeHyBare
LAy NpeBeHTUBHUTE MEPKM Ha MPeTnasnueocT bune HeonxoAHu. Toj cmeTan feka
CaMo COMHexXMTe He Bune AOBONHU, TYKY HAMECTO TOa Aeka GaKTUUKMTE LOKA3U KOU
YKaXyBaaT Ha CTBApHa, @ He CaMO Ha TeOpeTCka OMacHOCT Mopa A3 OMAaT yTBpAEHMU.

Ha 11 anpwa 2008 rognHa OKpPY>KHUOT CyA BO bapu ro CMECTUA XannTenoT noa
nocebeH Haj30p BO Tpaerbe 0/ ABe TOAMHU. Toa buno 6a3mpaHo Bp3 npeTxoaHuTe
OCYAW Ha >anuTenoT 3a Tprosmja co Apora, 6ercTeo o4 npasjata M HE3aKOHCKO
nocesyBarbe Ha OpyXje, WTO NOKaXyBaso feka Toj 6ua NoBp3aH CO KpUMMHANUW
n 6un onaceH noeavHey. MpeBeHTMBHATa MepKa Ha MpeTnas/IMBOCT HaNOXMUAA
pas/siMyHn 06BpCKM, Kako wWTo ce (1) Aa Ce jaByBa egHalW HeaenHO BO OpPraHOT Ha
noavuwmjata, (2) Aa He ro MeHyBa HeroBOTO MECTO Ha MpecToj, (3) Aa BoAM yeceH
XUBOT, 4a C€ NPUAPXKYBA KOH 3aKOHOT 1 /1a HE Aajle MPUUMHA 33 COMHEBatbE, (4) Aa He
ce Bpaka joMa Mo/ioLHa 0/] 22 YacoT WM [1a TO HanywTa AOMOT Npej 6 4acoT HayTpo,
(5) na He oA Bo 6apoBM, HOKHI KAYOOBM MW fia NOCETYBA jaBHU cObUpw 1 (6) Aa He
KOpMCTN MOOUAHN TenedoHN NN PaSUOKOMYHUKALMCKK ypeau.

Ha 28 jaHyapu 2009 rofuHa, ANenauMoHWOT Cy4 ja YKUHAN MpeBeHTWBHATA
MepKa, CO Or/ief} ieka Toj He cMeTan feka 6uno yTepaeHo baparbeTo 3a ,aKTyesHa“
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0MacHOCT 33 OMIWTECTBOTO, A HAjCKOPELWHUTE UAeraiHn akTMBHOCTM Ha XXanuTesoT
MOBp3aHW CO Aipora Ce oAHeCyBasie Ha NeT roMHM HaHa3az npea aa 6una n3peyeHa
NpeBeHTMBHATA MepKa Ha MPEeTNa3/InBOCT. TOj UCTO Taka CMeTan fieka OKPY>KHUOT Cyz
NpoNyWTW/ a FO MPOLEHM BAMjaHMETO Ha LieATa Ha Ka3HaTa 3a pexabuautaymja Ha
JIMUHOCTA Ha XaNUTeNO0T. M Mokpaj MOBOMHMOT UCXOA Ha MOCTanKaTa 3a XaauTenor,
T0j 6UA Cé ywTe cMecTeH nog nocebeH HaA30p BO Tpaekbe 0/ 221 IeH LWTO Ce AO/KENO
Ha MpOMyCTOT Ha AMesaunWoHMOT CyA BO bapw fa ce NpuapxyBa KOH 3aKOHCKMOT
30-[IHEBEH POK 3a AJOHECYBaHbE HA OANYKa.

2. Oanyka Ha CypoTt

Xanutenor ocobeHo HaBes fieKa NpeBeHTUBHUTE MePKK Ha MpPeTnasanBoCT Ha
Kow 611 NOAI0XKEH BO NEPUO/ OA ABE TOAMHM BUe NpeKpllyBatbe Ha YNeHOBUTE 5, 6
1 13 of KOHBEHLMjaTa U Ha UaeHOT 2 oA MpoTOKOAOT 6p. 4.

YneHs

Bnapara ja cnopesia npUMeH/IMBOCTA HAa YN1eHOT 5 Nopajn TOa WTO NPeBEHTUBHUTE
MEPKW Ha MPETNa3/IMBOCT HE NMPETCTaBYyBa/i€ /INWYBAHE Of cno6oaa BO CMUC/A Ha
3HaUYeHEeTO Ha YNEeHOT 5.

CynoT ce OCBPHa/A Ha HeroBaTa MMHATa CyACKa Mpakca 3a 3HauyereTo Ha
L,MlyBarbeTo o4 cnoboaa“. Toj nosTopws Aeka GaktopuTe kou Tpeba Aa ce 3emat
npesBuzA ro BKAydyBaaT BUAOT, TPaereTo, edeKTUTE W HAUMHOT Ha CNpOBefyBatbe
Ha MepkaTa 3a Kkoja CTaHyBa 360p M f[eka pa3avkaTta nomefy /ULIYBaHeTO W
OrpaHMuUyBakbETO Ha C1000/aTa e cnopes CTEMEHOT UM UHTEH3WUTETOT, @ HE CNOpPea
npupojaTta uau CywTnHata. MpuMmeHyBajkv ro oBa Bp3 nNpeAMeTHWUOT caydaj, Cyaot
He npudaTna Aexka baparbeTo Aa He Ce HanywTa KykaTa HOKHO BpEME NpeTCTaByBano
KyKeH NpuTBOP M OTTyKa NnLyBakbe 0f ¢1060/4a. Hekou o KayyHuTe GakTopu Kom
BOAE/e 1O OANyKaTa BKNyUyBase [leka He NoCcToeNe orpaHuuyBarba Ha cnobopata Ha
XKANUTENOT Aa TO HaNywWTU AOMOT BO TEKOT Ha AEHOT, TOj MOXEN fa UMa couujaneH
XUBOT, Aa OAPXYBa pe/naluuu CO HABOPELHWMOT CBET W fa OCTBAapyBa COLMjaiHU
KOHTAKT.

CynoT ynaTWn Ha aHalorHW C/ydau, KoM Ce OfHecyBase Ha Hapeabu 3a
3a[l0/KMUTeNeH NpecToj 1 baparka fja He Ce HamylTa KyKaTa HOKHO Bpeme WTO Toj
CMeTas [ieka He MpeTcTaByBase JnWyBakbe 0f 106043, TyKy MOBeKe orpaHuUyBatba
Ha cnoboaaTa Ha [BMXKEHE, U YTBPAMA AeKa He NoCToena NpuumHa Aa Ce NpoMeHM
HEroBMOT MpMCTan BO OBOj C/yuyaj. MoHaTamy, CyAoT YTBPAMA AeKka 3a pa3jnka of
cnyvaute kage CynoT yTBPAWA NullyBakbe of 106043, BO OBOj Cydaj Xanutesnor

317



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

He 6 NpUCUAeH fa XuBee BO PaMKUTE Ha OTPAHMYEH NMPOCTOP U HEMANO HULITO
WTO YKa>XyBano AeKa XanuTenor kora 6uno nogHen 6apare A0 BAacTuTe Aa My ce
A03BO/M Aa NaTyBa HaABOP O/ HErOBOTO MECTO Ha XXuBeerse. OBa OU MOXeNo fa ce
CNPOTMBCTaBM Ha [yyapdu npomus manuja [Guzzardi v Italy[**kaae CyaoT 3akayuun
AeKa Xanutenot 6w ,AneH o HerosaTa c10604a“ Co ornes feka bun npucuneH aa
XWBEE Ha OCTPOB BO PaMKUTE HA NOApayje 04 2.5 M2, NOA PeYnCH NOCTOjaH HaA30p
v Kage 61N0 peuncy LLesoCHO HEBO3MOXHO 3a Hero ja MpaByW COLMjaAHN KOHTAKTK.
Cy[oT nopaav Toa MpeMuHan Aa ro pasrneAa xanbeHnoT HaBOA Ha XaaUTENOT BO
0BOj CN1yYaj MO YNEHOT 2 0/ [POTOKOANOT 6p.4.

YneH 2 oa MpoTtokonot 6p. 4

CyAOT MOBTOPUA fieKa YNEHOT 2 of [pOTOKONOT b6p. 4 Ha CEKOE /InLie My rapaHTMpa
npaBo Ha cnobofa Ha ABMXKEHETO BHATpe BO PaMKWTE Ha JajeHa Teputopuja u
NpaBoO Aa ja HamywTu Taa TepuTopwja, WTo noapa3bvpa npaBo Aa ce naTtyBa BO
3emja no n36op Ha MLETO BO KOja Toa vLe Moxe Aa buae npumeHo. CyfoT CMeTan
[eKa orpaHuuyBarbaTa Kou My 6u/e HameTHaTW Ha XanuTenoT buae Mepku Kou
ro orpaHuuyBajse MpaBoTO Ha cnoboda Ha [BMXEHE 3a LeAUTe Ha UYNeHOT 2 04
MpoTokoA0T 6p. 4.Toj NOpajAmM T0a NPpeMUHAA Aa UCMUTA Aasn Tve bue BO COrNacHOCT
CO 3aKOH, la/v Ciefie/ie eiHa O/ NETMTUMHMTE LiE/IN Ha KOW Ce YnaTyBaao BO TPETMOT
CTaB Of 4sieHoT 2 of MpoTokonoT 6p. 4 v gann nocturHane dep 6anaHc nomery
jaBHMOT MHTEPEC ¥ NpaBaTa Ha MOeAWHELOT.

CynoT ja MOBTOpW/ HEroBaTa BOCTAHOBEHA CyAcCKa mpakca, Cnopej Koja M3pasoT
,BO COINMACHOCT CO 3aKOH* He camo wWTo 6apan cnopHaTa Mepka Aa uma 6asa Bo
[AOMALIHOTO NpaBo, TyKy MCTO Taka ynaTyBan Ha KBa/jMTETOT HA 3aKOHOT 3a KOj
cTaHyBano 360p, M3MCKyBajkm Toj Aa MM bupae AOCTaneH Ha 3acerHatuTe JvuUa W
npeaBMAINB BO OAHOC Ha HeroeuTe edekTn. Taka, HOPMaTa He MOXeE Aa Ce CMeTa
32 ,,3aK0H, OJHOCHO MpaBO* OCBEH ako He e GOpPMy/MpaHa Co A0BO/HA MPeLN3HOCT
32 [1a UM OBO3MOXMW Ha rpafaHuTe Aa ro peryinpaar HUBHOTO OfHeCyBatbe; NLETO
Mopa aa buae Bo coctojba, ako e noTpebHO CO COO/BETEH COBET, a MV NPeABUAN, A0
CTENeH KOj & pa3yMeH Ha OKOJIHOCTUTE, NOC/IeANLMTE KOW AafEHO AejCTBIE MOXE Aa
ru nosneyve co cebe. Cenak, TakBUTe NOC/AeAULM He MOpPa Aa GUAAT NPeABUAANBHY CO
anconyTHa W3BECHOCT; MHOTY 3aKOHWM CO Lien Aa ce n3berHe npetepaHata pUrMaHoCT
ce Hen3bexHo GOopMyNMpaHM CO TEPMUHM KOW BO MOTO/IEMa WM NMOMana Mepa ce
HejaCHW 1 UMjalTo MHTepnpeTauuja 1 NpUMeHa ce npawarba Ha npakcata. HUBOTO
Ha NpeumnsHOCT Koe ce 6apa of AOMALWHOTO 3aKOHOAABCTBO 3aBMCK BO 3HauuUTe/IeH

529 Budu fyyapdu npomus manuja [Guzzardi v. Italy], npecysa o4 6 HOeMBpY 1980 roamHa, 6p. 7367/76 (BKnydeHa Kako

pesnmMe BO 0Baa ny6nkaumja)
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CTEeNeH o/, HeroBaTa CoAPXXWHa ¥ O/ MOJIETO LWITO TOA € HAMEHETO /ia ro MOKPMUE, KaKo
1 o4 6pojoT 1 CTaTyCcoT Ha OHWE Ha Kou Toa Toa UM ce obpaka. YwTe noseke, CyaoT
MOBTOPWA [ieKa 3aKOHOT KOj ¥ AaBa AMCKPELMja Ha jaBHATA BAACT MOPaA Aa 0 Haseje
OMCEroT Ha Taa AMCKpeLMnja, NaKo HE HYXHO AeTaNHUTe Npoueaypu v YCI0BU KOU
Tpeba Aa ce 3anasar.

MpuMeHyBajku 1 O0BME NPUHLMMNM HA NPEeAMETHWMOT cayyaj, CyaoT Hajnpeo
3abenexan feka NpeBeHTUBHUTE MEPKM HA NPETnasanBoCT Kom buae Bo npalake
“Majie NpaBeH OCHOB BO AOMALHOTO NPaBo, OLHOCHO BO 3aKOHOT Op. 1423/1956 Ha
HAaUYMH Ha KOj € TOj TONKYBAH BO CBET/IIMHA HA MPECYAWUTE Ha YCTaBHMOT cyA. CyaoT
3abenexan feka AOCTanHOCTa WM NpeaBuAIMBOCTA Ha edekTUTe Ha 3aKOHOT bune
nocebHO BaXHWM BO CAyyaj Kako MNPeAMETHWOT, Kaje 3aKOHOAABCTBOTO WMMano
MHOTY 3HauyajHO B/MjaHWE Bp3 >A/NUTENOT M HEroBoTO NpaBo Ha cnoboda Ha
LBMXere. CyfoT NOTBPAMA [eKa UTA/IMjaHCKMOT YCTaBeH Cyf BO HEKOJIKY HaBpaTu
W pasjacHua kputepuymute ko Tpebano Aa ce KOpMUCTaT NPy NPOLEHYBaHETO Aaju
MPeBEHTUBHNUTE MEPKM Ha MpPeTnassMeBocT 6une HyxHW. Cenak, N3pekyBareTo Ha
TaKBUTE MEPKM OCTAHa/I0 MOBP3aHO CO MAHATA aHaNM3a O/ CTPaHa Ha AOMAlHUTE
CYAOBVW OUAEJRMN HUTY 3aKOHOT HUTY YCTaBHMOT CYA jaCHO MAEHTUOUKYBaNE ,paKTUUKK
A0KA3U“ AN KOHKPETHM BUAOBM HA OAHeCyBarbe kou bu Tpebano fa bmaaT 3emexm
npeABufa CO Len Aa ce NMpOoLeHW OnacHoCTa 33 OMWTeCTBOTO KOja ja MpeTcTaByBan
noeanHeloT. OTTyKa, 3aKOHOT He COAp>en [JOBOHO jacHW oapesbu BO 04HOC Ha
BWAOBWTE Ha OfjHeCyBatbe kom by Tpebano fa ce cMeTa jeka npeTcTaByBae OnacHoCT
32 onwTecTBOTO. 3abenexysajku feka OKPY>KHUOT Cy4 Heroeata oasyka ja 6asmpan
Ha NOCTOEHETO HA ,aKTUBHU® KPUMWHANHW TEHAEHLMM HA CTPaHa Ha XaAuUTeNorT,
6e3 HeMy Aa My npunuile KakBo OMN0 KOHKPETHO OAHECYBare WAN KPUMUHAAHA
aKTMBHOCT, CyOT MCTO TaKa CMETa AeKA 3aKOHOT HE 10 MOCOYM/ CO AOBO/IHA jaCHOCT
OMCEroT WM HAUMHOT Ha BpLUEHe Ha MOLLHE WKpoKaTa AWCKpeumnja Koja My buna
AOAE/NIEHA Of CTPaHA HA AOMALLHUTE CY[0BU.

Bo norned Ha MepKuTe NpeaBuAEHM BO 3aKOHOT KOj 611 MPUMEHET 3a XaaUTeNoT,
CynoT 1 BOOYMA HejacHWTEe W HeoApeAeHWTe dpasn co kou bune popmyampaHm
HeKOM Off HUB, Kako 0b6BpcKaTa , A3 BOAM YECEH XMBOT WM Aa Ce NPUAPXKYBA KOH
3aKOHOT* M A3 He fJajie MPUYMHA 33 COMHeBare“ I mokpaj MHTepnpeTaTuBHaTa
nomow obe3befeHa oy YCTaBHMOT CyA, He OUNI0 MOXHO 33 XanuTenoT Aa ja Ao3Hae
HWUBHATA MpeLW3Ha CoApXMHA. HEeroBnoT C/yyaj My MpeTXofesn Ha ynaTcTBOTO Ha
YCTaBHUMOT CYA W BO CEKOj CA1yuaj KakBo M0 TO/IKYBatbe Ha TOj KpUTEpUYM He 61 ro
paspewnn npobaeMoT Ha OTCYCTBO Ha MpeABUAAMBOCT, 3aWTO 3aKOHOAABHUOT aKT
My [03BONyBaN Ha OKPY>XXHWOT CyA MCTO Taka Aa M3peKyBa Kakau 6MA0 MEPKU KOw
TOj M CMeTasn 3a HeonxoAHW, 63 Aa ja npeunsnpa HUBHATa COAPXKMHA, BO MOMe] Ha
6apatbaTa 3a 3alTKTa Ha OMLWTECTBOTO.
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Mopaam 103, CyAOT CMETan feKa PeNeBAHTHUOT AeA Of 3aKOHOT He ja AeduHupan
CO [0BO/IHA jaCHOCT COAPXMWHATAa Ha MPEBEHTWBHWTE MEPKWM Ha MpeTnasaunBocT
wro 6u moxene fa 6MAAT M3peyeHn Aypu M BO CBETIMHA Ha CyACKaTa npakca Ha
YCTaBHMOT CyA. BmelwlyBareTo BO c1060/aTa Ha [ABUXEHE HA XANUTENOT NOpaau
TOa He 61 MoXeno fa ce kaxe geka 6una 6asvpaHa Bp3 npasHW oapenbu kou bune
ycornaceHn co KoHBeHUMCKMTe Gaparba 33 3aKOHUTOCT ¥ MMano NOBPeAa Ha Y1eHoT
2 of MpoTokoAoT 6p. 4.

YneH 6

CyqoT ucTo Taka 3abenexan feka MMano NoBpeaa Ha YNeHoT 6 CTaB 13a CMeTKa Ha
TOa WTO pacnpaBsuTe 3a XaanuTenoT He buie ofp>aHu jasHo. Bo noriej Ha HaBoaHaTa
HeMpaBMYHOCT Ha MocTankaTta, cenak, NpoueaypasHuTe 3alWTUTHU rapaHLUMK, KaKo
LWTO e OUEBMAHO BO NpecyaaTa Ha ANenaunoHuoT CyA BO LeMHA My rapaHTHpasie Ha
XKaNUTE/I0T NMPAaBUYHO CyAetbe.

YneH 13

IMajKu ja NpeaBu MOXHOCTA Ha XaAUTeNO0T fa Ce Xanu A0 ANenaLmoHnoT cya,
KOj NMOC/e[0BaTENHO [0 YKMHAA NMOCeOHMOT Haa3op, CyA0T CMeTan eKa Xaautenot
“Man eGeKTUBEH JIEK COMMACHO UTa/INjaHCKOTO NPaBo KOj HEMY My MPYXKIUA MOXHOCT
[a nokpeHe xanbeHun HaBOAM 3a NoBpean Ha KoHBeHLMjaTa.

YneH 41
Ha »anutenot my bune gocyaeHu 5,000 eBpa BO NOMe[ Ha HemaTepujanHata

wTeta 1 11,525 eBpa BO MNories Ha TPOLWOLM U U3aTOLUM, BKAYUYBAjKU M N OHWe
TPOWOUM 1 13[aTOLUM HAaCTaHATV Npej JOMaWHUTe CYA0BY.
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3ado/mumenHama u3oaayuja Ha auye 3apaseHo co X1B 2o
nospeodusia Npasomo Ha c10600ad 00 useHom 5

NPECYAA BO NMPEAMETOT EHXOPH npoTus
LUBEACKA [ENHORN v. SWEDEN]

(anba 6p. 56529/00)
25 jaHyapu 2005

1. FnaBHu $paKTy

Xanutenot Ene EHXopH 61N WBEACKMN APXKABjaHWUH, POAEH BO 1947 rofnHa. Bo 1994
roguHa 6uno oTkpueHo feka Toj 6un nHduumpan co XMB BMpycoT 1 aeka Toj My ro
NpeHe BUPYCOT Ha 19-TOAMLIEH MAX CO KOj UM CEKCYyasIeH KOHTAKT BO 1990 roAnHa.
Co ornef; Ha T0a, OKPY>KHUOT MeAULMHCKM Cy>X6eHMK n3aan ynaTcTea 3a XannuTenoTt
COTrN1IaCHO 3aKOHOT 3a 3apasHu 6onecT of 1988 rognHa (,,3aKOHOT 04 1998 ro,quHa“),
KO MMane 3a Len Aa cnpevat Toj Aa ja wupun XMB nHdekuwmjata. O Hero ce 6apano
Aa rm nHdopMmupa cute NOTEHLUMjaAHW CEKCYasHU NapTHEPY 3a HeroeaTta UHdeKLWja,
[la HOCM KOHAOM W [a Ce BO3APXYBA Of KOHCYMMUPaHe a/skoX0/N KOj MOXE Aa ro
HapyLwWwwu HEroBOTO pacyAyBake U Aa ro Npean3BMKa Aa MM CTAaBW LPYTUTE BO PU3NK.
Op Hero ucTo Taka ce 6apano Aa ro uHGoOpMMpa MeULMHCKUOT Kafap U HEroBUOT
CTOMATO/IOT 3a HeroBaTta UHdekUuja nped ga buae NOANOXKEH HA npoleaypu Kako
Te/eCHW Nnpernesun, BakLUMHUParbe WA TECTOBM Ha KpBTa U Toj 6un 06Bp3aH Aa ro
MOCETW HEeroBMOT Nekap 1 Aa buae NpucyTeH Ha MeAULMHCKATE TEPMUHUN OfipefeHn
0[} CTPAHA Ha OKPY>XHWUOT MeANLUHCKN CNyx)OeHNK.

Momery cenTeMBpW 1994 ¥ HOEMBPU 1994 TOAMHA XANUTENOT OUA NPUCYTEH Ha
TEPMUHUTE CO OKPYXHUOT MEANLMHCKN CIYXOEHUK M TPUMWA ABE JOMALIHW NOCETHU.
Cenak, BO NeT NPUAUKM TOj MPOMYWTW/ Aa A0jAe KakKo WTOo 61 NOBUKaH. OKPYXHUOT
MeanUMHCKN cnyxbeHnk nopaau Toa nobapan of OKpYXHMOT yrnpaseH CyA Aa
AoHece cyacka Hapeaba XanuTenoT aa buae ApxeH BO 3af0/KUTENHA M30/1aLuMja
Bo 6o/HMUA A0 TpU Meceumn. Co npecyaa oa 16 ¢pespyapwu 1995 rognHa OKpPy>XHMOT
YNpaBeH CyA YTBPAW/ iEKa XANUTENOT He MOCTanu/ COracHO MepKUTe MpenuuwaHm
01 CTPaHa Ha OKPYXHMOT MeAULMHCKK cayxbeHnK u Hapeaun fAeka Toj Tpeba aa
buae ApxeH BO 3af0/KUTENHA M30/1aLMja A0 TPM MECELM COTIaCHO UYNeHOT 38 of
3aKOHOT 0/ 1988 roAmnHa. loaeka OUA U30AMpPaH, XXaaUTeN0T UMas NPaBo Aa U3Neryea
HazgBop 6apeM eAHaw AHEBHO, HO caMO ako 6w/ MPUAPYXYBaH O U/JeHOBUTE Ha
00/HMYKMOT Kagap.

Mocne Toa, 6une KOHTMHYMPAaHO W3[aBaHU pPelleHWja 33 NPOAO/IXKYBAHE Ha
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HeroBoTO AulyBare o c1060fa Ha Cekom WecT mMeceumn cé A0 12 AeKeMBpY 2001
roguHa. OTKaKo XannTenoT HekosKynatu nberan, HEroBoTo GpakTUUKO NULWYBAHbE
o4 cnobopa Tpaeno of 16 MapT 1995 A0 25 anpua 1995 roaunHa, o4 11 jyHu 1995 A0 27
CenTeMBPU 1995 roAnHa, of 28 Maj 1996 [0 6 HOEMBPYU 1996 TOANHA, OF 16 HOEMBPHU
1996 10 26 deBpyapw 1997 ronHa, 1 oA 26 dbespyapn 1999 A0 12 jyHW 1999 rofnHa nau
BKYMHO peYMCK eaHa 1 NoA roAnHa.

Ha 12 fekeMBpU 2001 roAnHa HaparbeTo pelleHNeTo 1 NoHaTaMy Aa ce NpoAo/IXM
6uno onbueHo of cTpaHa Ha OKPYXXHMOT ynpaeeH Cyf, KOj ce OCBPHan Ha dakToT
AeKa MecToTo Ha NPecToj Ha XanuTtenoT 6110 HEMO3HATO M eka Nopajm Toa He bune
AOCTanHN MHPOPMALMM KOW Ce OfiHECYBAle HA HErOBOTO OfHECYBAtbe, 3APABCTBEHA
coctojba, UTH. Bo BpemeTo Ha npecyaata Ha EBPONCKMOT CyA U3NEr0 feka 04 2002
roAMHa MeCTOTO Ha MPecToj Ha >XanutenoT 6UA0 NO3HATO, HO AeKa HaANEeXHMWOT
MeANUMHCKN CY>XOeHMK HanpaBua NpoLeHka Aieka HeMaso 0CHOBM 33 HaTaMOLWHO
MPUCUIHO CMECTYBabe Ha XasUTeNoT BO M30/1aLuja.

2. Oanyka Ha CypoTt

XKanuTenoT ce Xanen feKka peleHnjaTta 3a 3a40/KUTeNHA 1301aLKnja U HEroBOTO
NPUCUAHO CcMecTyBare BO 60sHMLA Oune npekpllyBakbe Ha Y/eHOT 5 CTaB 1 0f
KoHBeHUuMjaTa.

YneH 5 CTaB 1

330BONIEH AEKA NINLLYBAHETO HA XA/MTENOT MMA/I0 OCHOB BO WBEACKOTO NPaBso,
CypoT nocTanyBan 3a ja UCNWTa AanW AWLWYBAHETO Ha Xaautenot o4 ciobopa
MpeTcTaByBano ,3aKOHUTO NNWYBarbe 0 C10004a Ha NULE 3apajn CnpedyBabe Ha
lWMpetbe Ha 3apa3Hu 60NeCTM® BO CMUCIA Ha 3HAUYeHETO Ha U/eHOT 5 CTaB 1 (a) o4
KoHBeHuwjaTa.

Cy[OT HarfacwWi feka He e [OBOJIHO AulyBareTo of cnoboga Aa buae Bo
COTIaCHOCT CO HaUWOHA/JHOTO MpaBo, TyKy Toa MoOpa MCTO Taka ga 6buae Bo
COMNACHOCT CO OMWITOTO Hayeno Ha MPaBHA CUFYPHOCT, WTO 3HAYeN0 JeKa yC0BuUTe
Ha smwyBarbeTo Tpeba aa bmuaat jacHo AedUHMPAHM 1 PeseBAHTHOTO HALMOHANHO
npaBo Mopa fa buge LOBOAHO JOCTANHO U NPeUn3Ho 3a Aa buie npeaBUAAKBO.

CyAOT HaBes feka Toj ,CamMo BO MHOTY Majl CTEMeH* 0A/lydyBas Mo npeamery
Kade nMueTo 610 APXKEHO ,3apaan CrpedyBatbe Ha WIUpPerbe Ha 3apasHu 6onecTun’,
Mopaau Toa Toj Hanpasua cnopeabu Of CyAcKata Mpakca no OCTAHATUTE OCHOBY
33 /INWYyBarbe Of YNEHOT 5 cTaB 1 (a) (OAHOCHO 33 /JMWyBakbe Ha AyweBHO 60HU
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JINLA, aNKOX0IMUYApX UAKN 3aBUCHULM Of APOTa UAU CKUTHULK). CYAOT YTBPAWA Aeka
nocToena Bpcka nomery Tue aunta Bo Toa WTo TMe bu Moxesne Aa 6UAAT AWILIEHN Of
HUBHaTa c/10604a WKW CO Len fa UM buie faseH MeAULMHCKM TPETMaH UV NOPaam
OKOMHOCTW AWMKTUPAHW 0f COUMjanHaTa NoAWNTUKA, UAW W BP3 MEAULMHCKU U Bp3
coumnjanHu ocHoBK. CyaoT Nopaav Toa HaBen feka 6110 1erMTMHO 0 0BOj KOHTEKCT
Aa ce 3aKNyyu ieka npeosafyBayka npuumHa 30WwTo KoHBEHUMjaTa UM 403BO/YBA
Ha /MLATa CMTOMEHATK BO U/EHOT 5 CTaB 1(a) Aa 6maat AuweHn of HMBHATa croboja
He 6110 camMo TOa WITO TVE NPETCTaByBa/ie ONACHOCT 33 jaBHATa CUTYPHOCT, TYKY UCTO
Taka T0a LWITO HUBHWUTE MHTEpeCcK 61 MOXeNe 1a U3NCKYBAAT HUBHO INLLIYBatbe.

Bo cBeTiMHa Ha Toa, CyAOT WCTO Taka YTBPAWA AeKa MOpa Aa MoCTOeN OAHOC
nomery npuumHaTta 3a A03BOJIEHO /nWYyBarbe 04 C1060Aa BP3 Koja Ce MoTAMpano
M MECTOTO W YC/I0BUTE HA /JIMWYBAkLETO. Ha MpUMep, NNWYBAETO Ha NLE KaKo
MeHTanHo 60/1eH NayuneHT ke 6uae 3aKOHUTO CaMO 3a Lie/InTe Ha ToukaTa (4) ako Toa
6uae cnposeaeHo Bo 60/IHNLA, KAVHWKA UK ApYra COOABETHA UHCTUTYLM]a.

CynoT YTBPAUA [ieKa CyWTUHCKU KPUTEPUYM Kora Ce MpOLeHyBa ,,3aKoHMTOCTa®
Ha NPUTBOPak-ETO Ha /1Le ,3apaAu CpedyBatbe Ha WMpere Ha 3apa3Hu bonectn*
OUN Aanu WupereTo Ha 3apa3Hata 60/1ecT 6110 ONacHO 3a jaBHOTO 34pasje Uw
CUTYPHOCTA, AN Jan NWYBAHETO Ha 3apa3eHoTo ule 6110 NocaefHo CPeACcTBO
KOH Koe ce mpuberHano co uUen fa ce Cnpeuu Wupereto Ha 6osecta, [JOKOKY
noMasky CypoBuUTe Mepku Bune pasriefyBaHu U OUA0 KOHCTaTUPAHO fieka UCTUTE
6une He0BOMHM 32 Aa ro 3aLWTUTAT jaBHWUOT MHTepec. Kora Tue KpuUTeprymm noseke
He 6uie NCMONHETH, OCHOBOT 3a AIMLYBareTo 04 C1060/a NpectaHan Aa nocTow.
Mopaau Toa He 6110 JOBOIHO aKO INLYBaHETO 04 C1000/1a BO 0BOj KOHTEKCT 610
3aKOHUTO, TYKy T0a UCTO Taka Tpebano Aa buae n HEONXoAHO.

Bo npeAMeToT Koj ce pa3rieayBa, buno HecnopHo Aeka 6WUa UCMONHET MpBUOT
KpUTEPUYM, CO TOa WTO XMB BMPYCOT 61U onaceH 3a jaBHOTO 3ApaBje U CUTYpPHOCTA.
Bo nornes Ha BTOpWOT KpuTepuym, CyanoT 3abenexan feka Bnajata He obesbeanna
Kakeu 60 NPUMEPU Ha MOMaJIKy CypoBK MepKM kou 61 Moxesie Aa 61AaT 3eMeHm
npeaBuA 3a XanuTenoT BO NepuofoT OA 16 deBpyapu 1995 A0 12 AEKEMBPU 2001
FOAMHA, HO 3a KOW U3N1erno feka bune HeJOBO/IHU 32 [ FO 3aWITKUTAT jJaBHUOT MHTepec.

Mefy npyrute paboTu, u nokpaj Toa wto T0j 6Mn Ha cnobona BO Hajronemmot
nepuog oA 16 ¢peBpyapu 1995 40 12 AeKEMBPW 2001 FOAWHA, HEMANO [OKa3U WK
YKaXxyBatbe [leka BO TEKOT Ha TOj Nepuoa Xanutenot 61ao KoMy My ro npexHen XMB
BMPYCOT, UK eKa TOj MMan cekcyaneH ogHoc 6e3 Npeo 4a ro MHGOPMMPa HEFOBMOT
napTHep 3a HeroBaTa XWB uHoekuuja, v aeka Toj He KOPUCTEN KOHAOM, HUTY,
nak, Aeka Toj BOOMIITO UMaJ KakoB OUN0 cekcyaseH oAHOC. Toj MOCETUN JOKTOPM
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ABanaTy BO TEKOT Ha nepuofoT kora 6ua Bo 6erctBo oA 1997 A0 1999 rOAMHA, U BO
ABE NPUANKN HUB M HbOPMMPan 3a Herosata X1B nHdekumja. Mopasu Toa u3nerno
AieKa T0j NOCTanyBan BO COMNACHOCT CO MHOTY O/} ynaTcTBaTa Kow My 6une usaageHu
O/ CTPaHa Ha OKPYXXHMOT MeANLMHCKN CNy)6eHNK BO 1994 FOAMHA.

Bo Tne okonHoctu, CyaoTyTBpAMA AEKA 3a40/DKMTENHATA U30/1aLUMja HAa XXannuTenoT
He 6una NOCNeAHOTO CPeACTBO KOH Koe ce npuberHano co Len fa ce Cnpedun Toj Aa
ro wupu XMB BMpYcOT O0Tkako bwuae pasrnefaHn NOManky CypoBu mepku n 6uio
KOHCTAaTUpaHO Aeka uctute buae HeJOBO/IHM 3a [a rO 3alTMTAT jaBHWOT UHTEpec.
YwTe noseke, CO MPOAO/IXKYBAakE 33 NEPUOA Of HAL PEYUCU CefyM TOAWHM Ha
peWweHneTo 3a 3aJ0/IKUTENHA U30/1aLMNja HA XKAJUTE/OT, WTO MMAI0 3a pesyntar
T0j Aa Omae NpUCUAHO CMecTeH BO 6ONHMLA BKYMHO PeYyncu eaHa W nosa roauHa,
B/IACTWTE He ycneasne Aa nocturHat pep 6anaHc nomefy notpebata Aa ce ocurypa
aeka XVB BMpYCOT He ce NpOWMpUA U NPaBOTO Ha cioboaa Ha xanutenot. Mopaam
TO3 MMA/O0 NOBPEAA Ha YNEHOT 5 cTaB 1 04 KoHBeHLMjaTa.

YneH 41

CynoT My JOAENW/ HA XaNUTeNoT 12,000 eBpa 3a HemaTepujasHa wWwTeTa 1 2,083
€Bpa 3a TPOLIOLM 1 U3AaTOLM.
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19-4aCOBHUOM NPUMBOP HA HAAUMENOM U 001d2aremo Ha cydckomo
npeucnumysarse Ha He208UOM NPUMBOP Npemcmasysase nospedd
Ha He2080MO NpaAso Ha ca1060da 00 useHom 5 cmas 1(6)

NPECYAA BO NMPEAMETOT EN/ npoTtus
FTEPMAHMJA [EPPLE v. GERMANY]

(anba 6p. 77909/01)
24 MapT 2005

1. TnaBHU ¢pakTH

Xanutenot 6un poaeH BO 1970 roamHa v xueeen Bo BacepOypr, lepmaHuja. Ha 18
jynn 1997 roguHa Ha ocTpoBoT JluHaay 6un oapxaH ¢onk dectusan. CefMUOT No pes
»[EH Ha XaocoT* BO J/InHAAy (I'O,EI,VILUHO cobupatbe Ha NaHKepuTe, KOe MMaso 3a Len
[la Kpenpa xaoc u Hepea) 61 3aKaxaH UCTWOT fieH, HO 611 3abpaHeT co reHepanHarta
ypenba o414 jynn 1997 roanHa Co Or1ef, Ha pU3MNKOT 0/ 3aKaHW 3a jaBHaTa be3begHoCT
1 NOPELOKOT.

OKoJ1y 18 YacoT xannTenoT 6Ma 3aMo/eH Of NOAULMjaTa Aa FO HAMyWTK MeCTOTO
Ha $ecTBasoT, HO TOj HaBOAHO Toa ro oabun. Co ores Ha HeroBoTo oAbuBarbe,
HEroBMOT MaHK n3rnef 1 GakToT Aieka LieHTpasHaTa 6a3a Ha noaaToLmM Ha noanLmjaTa
noKaxxyBasa Jeka Toj Beke 61N NPUCYTEH U HA MUHATUTE ,[IEeHOBM Ha XaoCoT" Kako
BO /IMHAAY, Taka ¥ BO OCTaHaTUTE rPafjoBU, MOAMLMjaTa My Kaxana Aa ro HanywTm
OCTPOBOT U [ja He Ce BpaKka 3a Bpeme Ha BWKeHAOT. XXaanuTenoT HaBoAHO oabun aa
ce NpUAPXYyBa KOH Toa M 61 OABEAEH BO MOANLMCKA CTaHMUA, Kaje WTo Oua apxeH
npubAMXKHO 19 Uaca. XanuTenoT TBpAE/ AeKa Toj He 06w Aa ro HanywT ! MecToTo
Ha decTnBanoT, TyKy rm nobapas MMETO Ha MOAULMCKNOT CYXKOEHNK U NPUUNHITE
3a Hapegbara.

Ha 19 jynn 1997 rofuHa OKpY>XHUOT Cy4 BO JIMHAAY Hapeau/ HEroBO MyluTare Ha
cno60oga, Ho NpecyAmnA Aeka HeroBMOT NpUTBOP 61 3aKoHMT. CyaunjaTa Koj ro Hapeaun
HeroBoTo MywWwTare Ha cnoboja NMPUCTUITHAA BO CyAOT Yac M MONOBMHA MOAOLHA
n Tpeban Aa ro McnmTa NpUTBOPOT Ha 17 AMUA, WTO 3HAUes 0 Aeka Mo C/yyajoT Ha
XanutenoT 6UN0 pacnpaBaHo OKOAY 13 HACOT U 45 MUHYTH.

Mo >anba, PermMoHanHMOT Cyad BO KemnTeH 3a3en CTaB Aeka MPUTBOPOT Ha
Xanutenot 6Un onpasjaH Nopaan HeroBoTo 0A6MBarbE Aa O HAMyWTH MECTOTO Ha
GecTMBaNoT, HACUACTBOTO KOELITO 6110 YECTO NPUAPYXKEH [ieN of HacTaHuTe ,[leH Ha
Xa0COoT*, U3I/IeAI0T Ha XaNTE0T U HEFOBOTO JOCME Ha MPUCYCTBO Ha HacTaHWTe ,[leH
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Ha xaocoT“ Toj NCTO Taka CMeTan Aeka HeroBmoT cayyaj 6ua pacnpaseH of cTpaHa
Ha OKPY>XHMOT Cyf HajOp30 WTO MOXEN0 BO COMMACHOCT CO 3aKOHOT 3a noauuujaTa.
BpxoBHMOT CyA Ha baBapwja ja moTBpAMA OBaa ofJ/lyKa, a YCTaBHMOT CyA ja oabun
xanbata Ha xanutenot 6e3 fa N3Hece NPUUMHM 3a Toa.

2. Oanyka Ha CypoTt

Xanutenot TBpAen [eka HeroBOTO amncere M NpuTBOpakbe My [0 MoBpeayBase
npaeoTo Ha cnobopa v 6e3befHOCT 04 uneHoT 5 o4 KoHBeHLMjaTa U HEroBOTO NpaBo
Ha cnobofa Ha mM3pasyBakbe 04 UneHOT 10. Toj UCTO Taka TBpAeA Aeka OUA TpeTupaH Ha
AMCKPUMMHATOPCKM HAUMH 33 CMeTKa Ha HEroBMOT MaHK M3raed, co WTo 6un nospeaeH
UNeHoT 14.

YneH s

CyLoT yTBPAWA [1EKA aNCeHETO U MHWLMjaIHUOT MPUTBOP Ha XKaUTENOT 0 CTPaHa
Ha nosuumjaTa bune cnpoBefeHn 3a la Ce OCUrypa UCMONHYBareTo Ha obBpckaTa
NponuiwaHa co 3akoH, MpeKy CrpeyyBarbe XaAUTenoT Aa ja NpekpWwu reHepanHaTta
ypeaba koja rv 3abpaHyBana ,,[leHOBMTE Ha XaoCOT* BO COMIACHOCT CO U/IEHOT 5 CTaB
1 (6). MefyToa, 3a nputBOpOT Aa buae onpasgaH cnoped oBaa oapeadba, NpaBHaTa
oanpenba Tpebana aa Omzae KOHKpPETHa U onpejeneHa, NpUTBOpPeHOTO Aute Tpebaso
[a He ce NMpUAPXKYBaN0O KOH onpejeseHa npaBHa 06BPCKa, a LenTa Ha amncereTo U
nputBopatbeTo Tpebana aa buae ga ce ocurypa MCMONHYBakeTo Ha 0OBpCKaTa,
HaMeCTo KasHyBatbe. YWTe noBeke, MPUTBOPOT Ha sauuUeTo Tpeban fa npectaHe
BeAHaW wTom 6una ncnonHeta npasHata o6Bpcka. Of Ap>xaBaTa UCTo Taka ce 6apano
[a nokaxe feka npuTeopoT 6un ,HeonxoeH BO e4HO AeMOKPATCKO OMNIITECTBO®,

XKanutenot TBpAen Aeka Toj He 0461 Aa ro HaMyLWTN MECTOTO Ha GeCTUBANOT, TYKy
OCTaHan Tamy 3a Aa 1 o6ue UMETO Ha MOAMLMCKINOT CYXKOEHNK U NpUYMHNTE 33
HapeabaTta. MefyToa, BO O4HOC Ha UCKA3MTe Ha CBEAOKOT Npes PErMoHanHMOT CyA BO
KemnteH CyAoT CMeTan Aeka HeroBoTo bapatrbe 6110 HenoTkpeneHo. HaumoHaaHuTe
BNaCTU, @ 0C0beHO cynoBuTe, Grne Noao6po NO3ULMOHMPaHY 3a A4a FO NPUMEHYBaaT
W MHTEppeTMpaaT AOMalWHOTO Npaso. Mopaaun T0a, CyAoT 6UN Ha MUC/ERE AeKa
ancerberTo v MHULMjAHWOT NPUTBOP Ha Xa/MTENOT 04 CTPaHa Ha noauuwujata bune
BO CK/1aA CO uneHoT 5 cTas 1(6).

Bo 04HOC Ha JO/KMHATA Ha MPUTBOPOT, TOj HOTWMPan Aeka XanutenoT 6un ApxeH
noseKe O/ 19 uaca, Co Ores eKa AexypHUOT cyanja Ha OKPY>XHUOT Cy4 BO JIMHAAY
koj 61N Ha AOMKHOCT Ha 19 jyan 1997 rOAMHA NPUCTUTHAA NOAOLHA (0KOAY 11 4acoT 1
30 MUHYTM HAMECTO BO 10 YacoT) 1 Toj Tpeban Aa ru ucnuta baparbaTa Ha BKyMHO 17
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JINLA, KOV Ce OAHECYBasie Ha 3aKOHWUTOCTA Ha HUBHMOT NpUTBOP. CYAOT HOTUPaA Aeka
He noctoen popmaeH NponycT Ha HEMPUAPXKYBake KOH JOMALHMOT 3aKOHCKN POk
32 NpUTBOPOT, 61AEjKM 3aKOHOT 3a MoauuMjaTa NpeABMAYBaa Aeka BO OTCYCTBO Ha
cyacka Hapenba 3a KOHTUHYVpaH NpUTBOP, MLaTa BO NOAMLMCKW NpuUTBOp Tpebane
pa bupat nywTteHW Ha cnobofa HajManKy Ha KpajoT Ha AEeHOT MoC/ae HUBHWOT
nputeop. Cenak, He 6una 3agaya Ha CyAoT fa OANYydyBa Ha ancTpakTeH HaumH (in
abstracto) 3a 3aKOHUTOCTa Ha MAKCMMaJHWOT MPUTBOPCKM MEpUoA NpeasuieH BO
HaUMOHANHWOT 3aKOH. HamecTo Toa, CynoT Tpebano Aa pasriesa fanu [o/KMHaTa
Ha MPUTBOPOT Ha »anutenoT 6uaa NponopuMOHasHa Ha HeroBaTa Uea. MpuToa,
CynoT BoAe/l CMeTKa 3a Toa fjeka KpMBUYHOTO fie/0 3a Koe 611 yanceH Xanntenot
(opbuBare fa ce mpuapXxyBa KoH HapefbaTta fa ro HanywTu OCTPoBOT JIMHAAY
BMKEHZOT) MOB/IEKYBA/I0 MAaKCUMaHA NapyUyuHa Ka3Ha oA 250 eBpa.

Bo CBET/IMHA Ha OKOJIHOCTMTE HA C/1y4ajoT 1 Ha BaXKHOCTA Ha MpaBoTo Ha coboza
on KoHBeHuwjaTta, CyaoT yTBpAUA Aeka KoMOMHaumMjaTa Ha O/KMHATA HAa MPUTBOPOT
Ha >Xa/NUTeNoT W OfN1arakeTo Off CTPaHa Ha CyAWjaTa Npw pasrnefyBarero Ha
HEroBMOT C/yuaj 3Hauese feka He 6un nocturHat dep 6anaHc nomefy notpebaTa
Aa ce cnposee HapeabaTa M3peyeHa NPOTHB XANUTENOT U MPaBOTO Ha croboda Ha
Xanutenot. Cnopep Toa, CyAoT OAYUMA ieKa MMao NoBpeja Ha uneHoT 5 ctas 1(6).

YneH10un 14

OBoj aesn oa xanbata 6un oTGpieH Kako QYUIAEeAHO HEOCHOBAH.

YneH 41

CynoT He fiofenn OTIITeTa Cropes YNeHoT 41, 61aejkn XanuTenoT He nCTakHa
Gapatbe 33 NpaBnuHO obecliTeTyBare. Ho, M0 peBun3mnja Ha NpecyaTa, Ha 15 IeKeMBPY
2005 roauHa, CyAoT 3a3e/ CTaB Aeka YTBPAYBAaHETO O/f HETOBa CTpaHa Ha noepeaa
NpeTcTaByBaao NpaBMYHO 0becClITETYBatbe U My AOCYAUA Ha XanuTenoT 1,700 espa
3a TPOWOUM M U3[aToLM.
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3adosHumesHUOM NPeCMOj HA Xaaumesnom 8O MAnd cekyuja
Ha 000asieyeH UMaaujaHcku 0CMpoB NPemMcmagysan AUWYBarbe
00 c10600ama u 20 nospedysas 4aeHom 5 cmas 1

MPECY/JA BO NPEAMETOT I'YLLAPAU npoTus
UTA/IMJA [GUZZARDI v. ITALY]

(anba 6p. 7367/76)
6 HoemBpH 1980

1. TnaBHu PpakTH

Xanutenot r. Muwen Tyuapaum 6un utannjaHckum ApxasjaHuWH Koj 6ua yanceH
Ha 8 deBpyapwu 1973 rofiMHa, CTaBeH BO NPWUTBOP W noToa ObOBMHET 33 3aroBop
COy4YecHMWTBO BO rpabHyBarbe Ha OGU3HWCMeEH. Toj 6un npeuyHO ocnobopeH of
00BMHeHWeE Ha 13 HOEMBPW 1976 rOMHA 0/ CTPaHa Ha PermMoHaHMOT Cya BO MuaaHo
nopagn HeAoCTUT Ha AOBO/MIHO A0Ka3M, HO MojouHa 6UA OCyAeH Ha 19 fekeMBpw
1979 roAvHa of CTpaHa Ha AnenalunoHWOT Cys BO MunaHo. Toj 6ua ocyaeH Ha Ka3Ha
3aTBOP OA 18 TOAWHM U MapuUyHa Ka3Ha.

Cnopef YNeHoT 272 O, UTANIMjaHCKMOT 3aKOH 33 KPMBUYHA NOCTanKa, NPUTBOPOT Ha
XaNUTeNoT He 61 MOXen Aa HAaAMUHE [iBe rOANHW. Taka, Ha 8 GeBpyapw 1975 roanHa
T0j 61N OTNyWTEH OA 3aTBOPOT BO MWUAAHO U OABEAEH Ha OCTPOBOT AcKHapa. OBOj
TpaHcdep caefyBan NoC/e U3BELITA]jOT 0f 23 AEKEMBPU 1974 roAWHa koj 6un ncnpateu
o4 wedoT Ha noanumjata BO MUaaHo A0 APXKABHMOT 00BMHWUTEN HAa MUAAHO CO KOj
ce npenopauysasno . yuapan Aa 6uae noanoxeH Ha mepka Ha ,nocebeH Hagsop“
npeABMAEHa COMACHO UTAIMjAHCKOTO NPaBo. M3BewwTajoT ynaTyBas Ha yKaXyBarbaTa
A€Ka XanuTenoT He paboTen BO rPaAeXHUOT CEKTOP, Kako LWTO TBpAEA, TYKY GakTUyKu
61N BMelaH BO MAeraaHn akTMBHOCTU U 1 npunafan Ha 6aHaa madujosu. M3sewTajoT
rO OMMWLIYBA/ XANUTENOT KaKo ,,ei€H Of HAjOMACHNTE MOEANHLMN"

Ha 30 jaHyapw 1975 roanHa, PErMOHAAHWOT cyf BO MWUAAHO HapeaunAa r. [yuapau aa
bupe ctaBeH nog nocebeH HaA30p TpuU roAnHK. Kako fen of oBoj nocebeH Haf3op,
xanutenot 6un 06sp3aH Aa NpecTojyea ,Bo 064acT (KOMyHa) Ha OCTPOBOT ACMHapa“
Toj ncto Taka Tpebano Aa MCNonHyBa pa3NuUUHK YCI0BU, KOU BKAYUYBae jaByBare
Ha HaZl30pHUTE OPraHmW ABanaTtyt AHEBHO M KOTa 1 ja ro NOBMKAAT Aa o Hanpasu Toa;
BpaKarbe BO HErOBOTO MPECTOjyBaNILITE HE MOAOLHA Of 22 YacOT W U3/EryBatbe He
NOpaHo 04 19 UacoT U UHPOPMMPatbe Ha HAA30PHUTE BAACTU OAHANpPes 33 HarnpaseH
WAV NPUMEH CeKoj TeslePOHCKM MOBMK Ha laeumnHa 1 3a 6pojoT Ha IMLETO CO KOE TOj
cakan pa tenedoHupa.
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LlennoT ocTpoB ACMHapa NMoKpuBa MoBpliMHa o4 50 km2, aojeka nosplmHaTa
pe3epBMpaHa 3a sMLaTa BO 3340/ KNTe/IeH NPecToj nokpuBaaa camo 2.5 km2. OHue
JIMLA KOW ce Haofase BO 3af0/KWUTE/IEH NPeCToj MoXene Aa nobapaaT Ao3Bo/A 3a
MoceTa noj Haasop Ha CapAvHMja UAM HA UTA/IMjAHCKOTO KOMHO, ako The umane
£o6pum NpnumHK 3a Toa. McTo Taka, NocToena onuuja Aa ro nocetat Mopto Topes 3a fa
KynaT HaMMpHuLK no ofobpexue 1 noj Haa3op. MefyToa, cnopHum buse yectotata u
bakTuKaTa MOXHOCT 33 TaKBMTE MNOCETU.

I Tyuapawn ce xanen o AnenauynoHuoT cys 8o MuaaHo (I'IpB COBeT) TBpAEjKM fexa
oAnykata ga buge ctaseH nog nocebeH Haa3op 6maa HeBaxkeuka v HeompasaaHa.
Cenak, oBaa xanba Hemana OA/IOKHO (CyCMEeH3WBHO) A€JCTBO W XanuTenotr 6un
o6Bp3aH Aa npecTojyBa BO ACMHapa 33 BpeMe Ha Hej3aMHOTOo Tpaeke. Xanbata buna
oabureHa Ha 12 MapT 1975 rofMHa. ANesaLMoHNOT Cyf, KOHCTaTUpan aeka AcMHapa
6vna norogHa sokaumja 3a 3afo/kuTeneH npectoj. Toj Harnacua fgeka ueata Ha
MepkaTta 6una fa ro ogaenu XanuTenoT 04 Heroeata CouMjasHa OKOAMHA CO Len
[ia TO OTEXHE KOHTAKTUPAHETO CO HEroBUTe MPeTXOAHM COpaboTHULM U Aeka 0BOj
YCI0B UMan NPBEHCTBO Mpej OCTaHAaTWTE YC/NOBM Kako WwTo 6uie OTCyCTBOTO Ha
pefoBHO BpaboTyBare WM COOABETHO CMECTyBakbe 3a CEMEejCTBOTO. XKanuTenor ce
xanen Bo KacaumoHWOT CyZ Ha 3 anpus 1975 rofnHa, Ho xanbata 6una ogbmeHa kako
HEOCHOBAHa Ha 6 OKTOMBPW 1975 rofuHa.

Bropnot coBeTHa AnesiaunoHnOT Cy [ ja AOHE HEroBaTa 04/1yKa Ha 20 jaHyapu 1976
roanHa. Toj noTBpAnA feka Oaparata 3a 3alITMTa Ha OMLWTECTBOTO ja ONpaBAyBase
nocebHata dopmMa Ha M30/1auMja Ha Koja OMNa MOANOXKEHU eKCTPEMHO OMacHWUTe
noefuHuM kom bune ucnpateHn Bo AcuHapa. Cenak, TOj OANYYUN [eKa BaKBUTe
baparba He M3MCKyBaaT Tve noeauHuW Aa OMAaT offeneHn ofy HUBHUTE CemejCTBa
WAN INLEeHN Of PefoBHOTO BpaboTyBarbe. CIeACTBEHO HA OBaa OANYKa, Ha 21 jyan
1976 TOAVHA PernoHanHMoT Cys BO MUiaHO Hapeaua xannTenot Aa buae ncnpateH
BO AWMCTPUKTOT Ha UTANNjaHCKMTE KOMHEHW CUAn. Buao fageHo obpasnoxeHue feka
ApYro cOOOBMHETO NMLie NCTO Taka U3APXKYBAaNO MepKa Ha 3afl0/KUTeNeH NpecToj
Ha ACMHapa 1 feKa KOHTUHYMPAHOTO NPUCYCTBO Ha XanuTenoT O MoXeno Aa numa
HeraTuBHu penepkycuun no 6e3beHOCTa HA OCTPOBOT W KPMBUUYHATA NOCTaNKa Koja
cnenysana. I Tyuapau notoa Tpebano 1a 0CTaHe BO KOMHEHWUTe CuaK Ao 8 dpeBpyapu
1978 TOfMHA, KOra UCTEKYBA TPUTOAULWHWUOT Nepuos, NPBUUYHO OAPEAEH Of CTPaHa
Ha PervoHanHMoOT cya BO MmaaHo 3a nocebeH Haf3op.

2.0anyKa Ha CyaoT

XKanutesnor ce xanen Aexka AejcTBujata Ha UTaIMjaHCKUTE BNACTU HACOYEHUW KOH
HEroBO NMPUHYAYBAr-E 1A MPECTOjyBa BO TaKa MaJl 3€MjULLEH MPOCTOP KaAe TOj HeMan
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MOXHOCT fa paboTu, fa ro OApXyBa HETOBOTO CEMEjCTBO MOCTOjaHO CO Hero, Aa ja
MpaKTUKYBa KaTo/sMuKaTa Bepa uan ga ro obesbenm o6pa3oBaHMETO Ha HETOBUOT CUH
MpeTcTaByBaso NMoOBpeAa Ha UJeHoBUTE 3, 8, 9 U Ha UNeHOT 2 of MpoTokosoT 6p. 1.
Bune nobapaHu JONOJHUTEIHU NPOM3HECYBatba 33 UJIEHOBUTE 5 1 6, 0APeAOU Ha KoM
XKaNMTeN0T NOAOLHA Ce NOTNMPas BO AOMONHEHNE HA HETOBUTE NPETXOAHM XanbeHn
HaBOAW. XXas16eHMOT HaBOZ MO Y/IEHOT 5 CTaHaa GOKYC Ha npecyaarta.

yneH s

CyAO0T 3anoyHan Aa ro NoBTOPYBa BOCNOCTaBEHMOT NPUHLMN AeKa YNEHOT 5 He ce
0AHeCyBa Ha CaMuTe OrpaHnuyBakea Ha crobofaTa Ha ABuxkerbe. OBME OrpaHUUyBatba
Ce ypeAeHN Co uaeHoT 2 o4 MpoTokonoT 6p. 4, Koj He 6ua patndukyBaH of cTpaHa
Ha WTanmja. Co Uen fa ce yTBpAW Aanun Hekoj OUn nuweH of Herosata cnobopaa 3a
LenuTe Ha YneHoT 5, Tpeba aa buaat pasrnefaHn HM3a GakTopy KaKo WTO ce BUAOT,
TpaereTo, epekTUTe M HAUMHOT Ha CNpoBeyBatbe HAa MepkaTa BO KOHKpeTHaTa
WMHAVMBUAYANHA CUTYauuja.

Bo c/lyyajoT Ha xanutenot, CyaoT npudaTtun aeka ,nocebHMOT HaA30p* COMNACHO
WTaNMjaHCKOTO NpaBo cam no cebe He notnafa BO paMKWUTE HA OMCEroT Ha YJEHOT
5. MefyToa, MOXHO € LieaTa Ha CrpoBeAyBakeTo Ha MepkaTa Aa MOXe fa AoBefe
[0 onpefesnyBakbe Ha AuwyBare of cnoboaa u Bo 0Boj caydaj, Tpebano aa bupe
pa3r/ieflaH CaMO HAUYMHOT Ha CNpOBeAyBatbe Ha MOCEOHMOT HaA30p.

Cy[OT CTaBUA aKLEHT noBeke Ha CrnekTapoT Ha GakKTopu Kou ja orpaHuyyBane
cnobopaata Ha XanuTenoT, a NoMaaKy Ha GpakToT Aeka noapayjeto Bo Koe 61 ApxeH
XaNWUTeNoT TV HAAMWHYBANO AMMEH3UWTE Ha Reauja U He coapxeno Guanuku
Gapuepu 3a fa ce usnese o Hero. Momery octaHaTuTe dpaktopu, CyaoT 3abenexan
AeKa NoApayjeTo Ha 3aJP>KyBatbeTO MPeTCTaByBaNO TECHA CeKLMja O4 OCTPOBOT KOH
Koja 6un0 Tewko Aa ce mMpucTanu, U Taa buaa NpeTexHO 3a3emMeHa of 3aTBOPOT.
Toj MCTO Taka KOMEHTMPan 3a OTCYCTBOTO Ha MOXHOCTW 3a couujaneH KoHTakT. Ce
CMETaNo [eKka Mako Cekoj of CMOMEeHaTuTe GakTopu 3eMeH MoeaMHeYHo He 6w
npeTcTaByBan AullyBarbe of cn1o6oaa, KyMyaaTMBHO W Bo MefycebHa kombuHauuja
TWe NMOKpeHyBaje mpallarkba Mo YAeHOT 5. MocaegoBaTenHo, CyaoT YTBPAUA [ieka
“Mano aniysatse of cnoboga.

CnepHo, CypoT pasriedyBan Aaau cuTyauwjata notnafana noj efHo of
[03BO/IEHUTE NUlWYBatba Of cnobofa HaBefeHM BO U/IEHOT 5 CTaB 1 Touku (a)-(f).
Mpeo, CysoT ro oTGp/AUA aprymMeHTOT Ha Bnagata fgeka >anutenor 6u moxen fa
6uae knacPmUMpaH Kako ,,CKUTHUK “ BO CMWUCAA Ha YNeHOT 5 cTaB 1 (a). Toj 6un Ha
CTaHOBULITE [leka BO TEKOT Ha NMOCTANKaTa UTa/InjaHCKUTE BAACTY He FO NpUKaxase r.
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yuapan Kako CKUTHWK, TYKYy HaMecTo Toa The ce GOKycCrpasie Ha HETOBOTO KPUBUUYHO
[OCWE, HErOBMTE W/ErafHW akTMBHOCTM W HEroBuTe BPCKM CO MadujaTa. YwTe
noseke, CyAoT He CMeTa/l eKa HAUMHOT Ha XMBOT Ha XaauTenoT 6UA Ha InHKja Ha
BOOOMYAEHOTO 3Hauetbe Ha 300poT ,,CKUTHMK® 3HauajHO € Toa WTo 6W/I0 HarnaceHo
AeKa uneHoT 5 cTaB 1 (4) A03BO/MYBa NpUTBOpare Ha AyweBHO 6oAHMTE Auua,
aNKOX0/IMYAPUTE, 3aBUCHULMTE 0 ApOra U 6€3A0MHULMTE HE CAMO MOpaaM Toa WTO
TWe NOBPEMEHO Ce CMETaaT 3a OMaCHM 3a jaBHaTa CUTYPHOCT, TYKy UCTO Taka buaejku
HWBHWUTE COMCTBEHW WHTepecn 6M MoXesne fa M3UCKYBaaT HWBHO MPUTBOpPaHbE.
MocneposatenHo, CyaoT He Moxen Aa npudatn feka GakToT AeKa UNeHOT 5 CTaB 1
(n) ro [O3BO/YBA NPUTBOPAFLETO HA CKUTHMLMTE 6U 3HAUEN 1EKA NOTOPEHABENEHOTO
obpasnoxeHune 61 Moxesno Aa b1Ae NPUMEHETO BO 0OHOC Ha CEKOj NoeanHel, Koj ce
CMETa/ 32 OMaceH.

CyaoT noToa NpemMuHan Aa ja pasrmedyBa MOXHOCTA NPUTBOPOT Ha XaAWUTeNoT
fia buae onpaeaaH no efHa of TOUKWUTE Off UNEHOT 5 CTaB 1 KOW He Guie 3acTanyBaHu
oA Bnapata. Toj ro WCKAyYMA MPWUTBOPOT ,MOC/AE OCYAA OA CTPaHa Ha Haa/iexeH
cya“ (uneH 5 ctaB 1 (a)) co orned Aeka 3af0/KUTENHMNOT MpecToj He OUA KasHa 3a
KOHKPETHO KPWUBUUHO [eN0, TYKy NPeBeHT1BHA MepKa npe3eMeHa nopaau jaumHara
Ha MHAMKALMWTE 33 HAKNOHETOCT KOH KpUMMHAA. CyaoT WCTO Taka ja oTdpana u
MOXHOCTa 3a ONpaBAyBatbe Mo uneHoT 5 ctas 1(6) buaejkn onomeHata nsgageHa og
wedOoT Ha NOAMLMjaTa He NPETCTaByBana ,,CyACKM HANOT, OAHOCHO CyAcka Hapeaba“

Ywre noseke, uneHoT 5 cTas 1 (B) He ce CMeTan 3a NpUMEHNB CO Ores Aeka
OA/NyKMUTe Ha PervoHanHMOT Cy[ Hemajse npaBHa MOBP3aHOCT CO KPUBMYHATA
ncTpara koja ce OAHecyBana Ha rpabHyBarbeTo, KpMBUUHOTO AE€/I0 33 KOE XaNUTenot
6UN pa3yMHO OCOMHMWYEH feKa ro M3BPLIMA. 3aKOHOAABCTBOTO 3a nocebeH Haa30p
MOXeNo Aa ce npumeHun 6e3 orned fanu NpoTuB MOeAUHELOT 6WUa0 MoKpeHaTo
obBWHEHWe. [JONOHUTENHO, CO ONIef AeKa YNeHOT 5 CTaB 1 (B) U MOXHOCTA Hekoe
JViLe Aa ce NpUTBOPU KOra T0a Ce CMETaso 33 Pa3yMHO HEOMXOAHO 3a fia Ce Crpeun
CTOpyBakbe Ha KPUMBUYHO /1e/10 He ja AoNyLUTa MOAMTIKATA Ha FeHepasiHa npeBeHLnja
Koja e HacoueHa NMPOTMB KOHKpeTHa KaTeropuja MoefuHUM Kako WTo e Madujata,
MPUTBOPAtbETO Ha XaNUTENOT He 61 MOXes0 Aa BKAe onpasAaHo no oBaa oapeada.

Mopaau Toa, CyaoT 3aKNyumn ieka HEMao ONpaBAyBatbe Mo UeHoT 5 cTas 1(a)-(f)
3a MPUTBOPOT Ha XaNUTENOT W HEMAO NPeKPLIyBatbe Ha YNEHOT 5 CTaB 1.

YneHosn 3, 6,819

C)/LI,OT HaKYyCO C€ 3aH/MaBa/1 U CO NPEOCTaHATUTE XanbeHn HaBOAWM Ha Xa/INTENIOT.
TOj CMETan AeKa HEFOBUTE XXMBOTHU YC/10BW HE TO AOCTUTHANE aJeKBATHOTO HNBO Ha
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CYpOBOCT 32 fia MOTNAAHAT BO PAMKMUTE HA ONCErOT Ha YaeHOT 3. CyA0T KOHCTaTupan
[leKa HEMAJ/I0 J0Ka3 33 NMPEKPLLYBAHE HA YNEHOT 6 CTaB 1.

Co ornep Aeka compyrata M CMHOT Ha XanuTenoT Moxene Aa XWBeaT CO Hero
UeTMPUHAECET Of WeCcHaeceTTe MeceL KoM TOj I MOMWHA Ha OCTPOBOT M NPUYMHaTa
nopaju koja TMe Mopase fa 3aMuHaT 6una buzaejku Tue He nobapane obHoByBakbe
Ha HWBHWTE J03BO/IN 3a npecToj, CyAOT YTBPAUA [leKa HEMANo OAHecyBakbe koe bu
MOXesI0 fia M Ce MpUMWLLE HA UTA/JMjaHCKaTa [PXXaBa, KAKO MOBPea Ha U/ieHoT 8.
KoHeuHo, CyfoT He HaWo JoKa3n Koy 61 ro noTkpenuae TBPAEHETO Ha XanUTen0T
Aeka 6110 NpekpLieHO HeroBOTO MPaBo Aa ja MaHMdeCTpa HerosaTa Bepa.

YneH 50 (cera uneH 41)

CynoT My JOCYLAWA HA XAaNUTENOT CYMa Of eleH MUIMOH INPU MO YEHOT 50.53°

530 Bo T0a Bpeme eKBMBANEHTHO Ha £557.23 6puTaHCKM GYHTH.
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Cmpozomo cnpogedysarbe Ha pe3oayyuume 3a 60pba npomus mepopumom
ycBoeHU 00 cmpaHa Ha Cosemom 3a 6e36edHocm Ha O6eduHemume
Hayuu 20 N0BPeQU/IO YAeHOM 8, HO He 20 ULWU/IO Xaaumeaom 00
He2o08ama c10600a 80 pamkume Ha 3HaYeHemo Ha YneHom 5

NPECYAA HA TOZNIEMUOT CYACKHU COBET BO NPEAMETOT
HAJZIA npoTus LLUBAJLIAPUJA [NADA v. SWITZERLAND]

(Kanb6a 6p.10593/08)
12 cenTemMBpHU 2012

1. TnaBHu ¢pakTH

XKanutenor 6UN UTaAMjaHCKM W erMneTcku ApXXaBjaHWH PofeH BO 1931 rogmHa. Toj
XuBeen Bo KamnuoHa 4 tanuja, utaanjaHcka eHKAaBa of 0KONY 1.6 KBAZPATHW KUOMETPU
(km2) koja 6rna onkoseHa oA WBajLLAPCKMOT KAHTOH TULIMHO 1 OfIBOEHA Of OCTATOKOT Ha
WTanwja co esepoTo JlyraHo. Toj nopaam Toa He 6un BO MOXHOCT Aa NaTyBa BO OCTaTOKOT
oA UTanwja 6e3 aa Bnese Bo LUBajuapwja. XanutenoT cTpafan Of HeKONKY MeAVLMHCKM
COCTOj6U M He MOXeN Aia ce NOANEXHM Ha onepalmjaTa koja b11a 3akaxaHa Bo 2004 roanHa
nopaav 3abpaHara 3a natyBatbe, Koja 6una npegmet Ha oBaa xanba fo CyaoT.

Bo oprosop Ha Hanagmte of Ocama OuH JlajeH v Heroata mpexa, CoBeToT
3a OesbepHocT Ha ObefnHeTUTE HaUWM Ha 15 OKTOMBPW 1999 TOAMHA ja YCBOWA
Pesonyumjata 1267 roguHa Koja MM HamMeTHyBasa CaHKUMM Ha TanmbaHumte u
Kpenpana KOMWUTET 3a caHKLMM Ha OH. Ha 2 OKTOMBpYM 2000 FOAWHa, WBAajLapcKuoT
Cojy3eH CoseT ycBoun TanmbaHcka ypeaba Koja BOCMOCTaBMAA MepPKM MpOTUB
TanubaHuwute. CoBeToT 3a 6€36eHOCT ro NPOWMUPUA PEXUMOT HA CAHKLMK BO 2000
rofuHa co Pesosyuwmjata 1333, co koja nobapan og KoMuTeTOT 3a caHkUMW Ha OH aa
BOAW /INCTA Ha /MLA M OpraHmM3aumm nosp3aHu co Ocama 6uH JlageH n an-Kaega.
Coo/iBETHO Ha T0a, buna n3meHeta v gonoaHeta TaambaHckaTa ypeaba.

LLUBajuapcknoT cojyseH 06BMHWTEN OTBOPW/I WCTpara 3a akTUBHOCTUTE Ha
XaNUTENOT Ha 24 OKTOMBPM 2001 roAMHa. HeroBoto nme v 6pojHMTE OpraHu3auum
NoBp3aHu Co Hero bue JOAAZEHM KOH IMCTAaTa 33 CAHKUMM W IMCTAaTa NPUIOXeHa
BO aHEKCOT KOH TasmbaHckaTa ypenba Bo HoeMBpyW 2001 roanHa. Bo jaHyapu 2002
roavHa PesosnyumjaTa 1390 Ha CoBeToT 3a 6e30efHOCT BoBena 3abpaHa 3a Bae3 u
TPaH3UT Ha CUTe MOeAUHLM, TPYNK, NPETNpKjaThja U eHTUTET MOBP3aHU CO HUB KOU
ce Haofasie Ha MCTaTa 3a caHKUMK. LLBajuapckaTta Baaja ja M3MeHwnaa v AonoaHua
TanunbaHckata ypeaba coo/iBeTHO Ha TOa U ja NpuMeHUaa 3abpaHaTta 3a B/ie3 M TpaH3uT
33 NOeAMHLNTE UMEHYBAHW BO HEj3UHMOT aHEeKC, BKAYUYBAjKN FO U XKaAUTEOT.
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Kora »annTenot ro nocetun /IoHAOH BO HOEMBPUK 2002 rofiMHa, HETOBUTE Napu
bune 3anneHetn n Toj 6UA yanceH v AenopTMpaH Hasaa Bo WTanwja. MoToa, BO
OKTOMBPU 2003 rOAVMHA KaHTOHOT TMLMHO ja OTMOBMKAA HerosaTta nocebHa 03B0/1a
33 NPEMUHYBatbe Ha TpaHMLuUTE. BO HOEMBPM 2003 rofiMHa WBajLuapckoto Cojy3HO
6upo 3a MMmUrpaumja, uHTerpaumja n emurpaunja (,IMES*) ro uHpopmmupano aeka
TOj NOBEKE HEMAaN OBAACTYyBakbe A3 ja MPEMUHYBA rpaHULATa. Bo MapT 2004 roanHa
IMES ro oabuna Kako HEOCHOBAHO HeroBoTo Haparbe 33 HanyLWTakbe 3a 4a Be3e UK
TpaH3uTMpa HK3 LLIBajuapwuja 3a MeAULMHCKX TPETMAH TaMy 1 3a MpaBHa nocTanka u
Bo LBajuapwja u Bo Utanuja. MogouHa, CojyaHoTo 61po 3a murpauunja (HacaegHUK
Ha IMES) My [,03BO/IU/IO Ha XaNUTENOT N33eMatbe 3a efleH feH 3a 1a NpUCyCTByBa Ha
MpaBHaTa nocranka B0 MnaaHo, WTO TOj HE O UCKOPUCTUA.

Bo Maj 2005 roivHa, cojy3HWOT 00BUHMTEN YTBPAMA fieKa 06BUHEHM]aTa NMpOTMB
XanuTenot 6une HEMOTKPENEHM 1 ja 3aTBOPWA MUCTparaTa. bapakeTo Ha XaauTesot
no Cojy3HWOT COBET a TO OTCTPAHW HEroBOTO MME W OpraHu3aLunTe NOBP3aHU CO
Hero of aHekcoT Ha TanmbaHckaTa ypeaba 6uno onbveHo Bp3 0CHOBA Ha Toa Aeka
TOj He MOXe/a Aa ro Hampaew Toa C& AofeKa HeroBOTO MMe OCTaHa/N0 Ha /aucTaTta
Ha KomuTeToT 3a caHkumu. OabuBareTo ykaxyBano aeka Toj Tpeban ga 6apa of
Ap>aBaTa Ha HEroOBOTO /iPXKaBjaHCTBO M/ NPeCToj a nobapa HErOBO OTCTPaHyBakbe
oa nvctata. HeroBoTo 6aparbe cturHano fo Cojy3HMOT CyA KOj UCTOTO o ofbwi
BP3 OCHOBA Ha Toa Jeka crnopea uneHoT 25 of Mosenbata Ha ObeanHeTUTe HauUK
LWBajuapunja npesena obspcka Aa rv npudatn 1 cnposese oanykute Ha COBeTOT 3a
6e3benHocT. MefyToa, Ha COCTAaHOK MOMefy HeroBMOT afBOKAT M 3acCTanHWKOT Ha
Cojy3HMOT filenapTMaH 3a HaZBopeLHy paboTuh Bo pespyapm 2008 rognHa, Cojy3HMoT
AenapTMaH ykaxxan fieka Weajuapckata Bnaga 6m ro nogapxana Hero Bo 6apakero
A0 KomMuUTeToT 33 caHKkUmmM Aa Ouze TprHaT o4 McTaTa co Toa WTo 6u noTBpAMAa fieka
KpMBMYHATa MocTanka npoT1Be Hero buaa 3anpexa.

B0 jyn 2008 roanHa KOMWTETOT 3a CaHKLMW ro 0A6M1 BapatbeTo Ha UTanjaHCcKaTa
Bnaja Aa ro OTCTPaHM MMETO Ha XaauTenoT. Bo aBrycT 2009 roAvHa »asautenot
noaHen 6apakbe BO COMNAcHOCT co Pe3onyuujata 1730 Ha CoBeToT 3a 6e3begHocT 3a
Opuilwere Ha HErOBOTO MMe Of /AMcTaTa Ha KOMMWTETOT 3a CaHKLUMW. HEroBoTo UMe
6un0 136puIwaHo of 0Baa NMCTA Ha 23 CENTEMBPY 2009 TOMHA W Off aHEKCOT KOH
TanubaHckata ypeaba Ha 29 cenTeMBpW 2009 rofnHa.

2.0anyKa Ha CyaoT
Xanutenot ce xanen geka 3abpaHata 3a Bae€3 1 TPAH3UT Koja My buna uspeueHa

o4, CTpaHa Ha LBajuapuja ro moBpefmaa HErOBOTO MPABO HA MOYUTYBAHE HA
NpMBATHMOT, NPOdECMOHANHMOT U CEMEJHUOT XMBOT 04 UNeHOT 8 o4 KoHBeHuMjaTa.
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Toj MUCTO Taka Ce Xanes feka Toa ro MWKUA0 o4 HeroeaTa c1o604a BO CMWCAA Ha
3HAYEHETO Ha UEHOT 5 CTaB 1. Toj NOHaTaMy HaBe/yBan Aeka NpeTpnen TpeTMaH co
KOj 6V NpeKpLIEeH UNEHOT 3 U leKa HEMOXHOCTA Aa ja HanywWTW eHK/1aBaTa 3a ja 04K
BO lJaMMja ro NOBpeAnIa YNeHOT 9.

HQE}'IVIMMHaQHM npuroesopwu

Co ornepn aeka 3abpaHata 6una m3peuera co Ypenba Ha weajuapckuot CojyseH
coBeT 1 OaparbaTa Ha XanuTenoT 3a M3zemare 6une oabueHW of CTpaHa Ha
WBAjLLapCKMTE BAACTM, MEPKUTE HAa KOW Ce Xalen XanuTenot buae npesemeHun o
LBajuapnja BO OCTBApPYBaHETO HA HEj3UHATA jyPUCANKLNjA BO CMUC/IA HA 3HAUEHETO
Ha YNeHoT 1.

Miako Ha >XanuTenoT noseke He My OWI0 OrpaHWUEHO MpeMUHYBaHeTO Ha
WBajyapckaTa rpaHuLa, Toj C& ywTe MMan npaso Aa TBpAM Aeka 61 XPTBa BO TEKOT
Ha NepuopAoT BO KOj Toj bW NpesMeT Ha pecTpuKLMuTe. TprHyBakeTo Ha CaHKLuuTe
He 61 MOXeno Aa ce CMeTa 3a UMMNAULMUTHO MpK3HaBakbe Ha NoBpesaTa Of CTpaHa
Ha Bnapara.

YneH 8

[p>aBaTa vMa NpaBo ja ro KOHTPOAMPA BAETYBAHETO HA INLLATa KOV He CE HEj3NHU
APXaBjaHW Ha Hej3uHaTa Teputopuja M KOHBEHUMjaTa HE O rapaHTMpa NpaBoTo Ha
CTpaHel Aa BAeryea BO Apyra 3emja. Mefytoa, CyaoT ro NoTBpAUA MUCNEHETO Ha
Cojy3HMOT CyA feKa MepkaTa BO Mpallakbe 3HaUMTeNHO ja orpaHudysana crobogara
Ha >XaNMTEN0T 33 CMETKA Ha cneumduuHaTa NoKaLMja Ha HEroBOTO XUBeanuwTe,
0AHOCHO NpecTojyBaauiuTe BO eHKAaBaTa KamnuoHe g Vitanuja koja buna onkpyxxeHa
CO WBAjLapcKa Teputopuja. 3a Nepuos of HajMaNKy WeCT rofMHU CTaHaNo yuTe
MOTELIKO 33 Hero fa ro 0CTBapyBa HErOBOTO NMPABO Aa OAP>XYBa KOHTAKT CO OCTaHaTuTe
KOW XWBeese HaABOp Of eHKnaBaTa. Mopaan Toa, MUMano BMellyBatkbe BO HErOBOTO
MpaBo Ha NOYUTYBatbE HA HETOBMOT NPUBATEH U CEMEEH XXUBOT.

Ce uMHeno feka >XanuTenoT He crmopen fAeka 3abpaHata Ouna wm3peueHa
3apajin OCTBapyBare€ Ha OApefeHa NernTuMHa uen. W mokpaj toa, Cysor cmetan
Aeka 3abpaHata cnefena NernTUMHM LeAn KOU WTO BKAyYyBane CrpedyBare Ha
KPYMUHAA, HauMoHanHa 6e30eHOCT U jaBHa CUrypHOCT, cO orned Aeka Taa buna
BOBE/ieHa BO COMACHOCT CO pe3onyumute Ha CoBeToT 3a 6e3befHOCT ycBOeHM 3a
pa ce cy3bue mefyHapoAHMOT Tepopv3am cornacHo Maeata VIl og Moeenbata Ha
OH. MefyToa, apxasute bune cnobogHun Aa ro n3bepat moaenoT npeky koj 6u v
cnposene pesonyuuute of rasarta Vil

335



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

CynoT npemuHan pAa  pasmeaysa  fanu  Mepkute  6une  CpasMepHU
(nponopuuroHanHu) Ha oBaa Lesi. brao npudateHo Aeka 3akaHaTa of Tepopmsam buia
Cepuo3Ha BO Bpeme Kkora bune ycBoeHU MepkuTe. MefyToa, UCTparaTa CnpoBejeHa
04 WBAjLUApPCKUTE U UTANNjAHCKWTE BAACTW 3aKayYmnna Aeka COMHeHMjaTa NoBp3aHm
CO aKTMBHOCTWTE Ha XasnuTenoT bune HeocHoBaHW. CyaoT 6UA U3HeEHadeH fAeka Ha
WBajyapcknTe BAACTM UM Buao notpebHO Bpeme C& [0 CENTEMBPM 2009 roAMHA
3a Aa ro uHdopmumpaat KoMmUTETOT 3a CaHKUMM [ieKka ucTparaTa NpoTWB XaauTenoT
6una 3aTBOpeHa BO Maj 2005 roguHa. [JokoaKy Baactute 6uae axypHu BO HMBHATA
KOMyHMKaumnja, HeroBoto ume 6u Moxeno ga buge usbpuwaHo of /nmcrata Ha
CaHKUMwM v 3a Bo3BpaT o4 TannbaHckaTa ypeaba MHOrY mopaHo.

NcTo Taka MMano M MeAMUMHCKM acmnekT Ha CayyajoT. U nokpaj ¢pakToT wro
Xanutenot 6UN poAeH Bo 1931 FOAMHA W TOj UMan Pa3IvuHK 34PaBCTBEHN Npobaemu,
HerosuTe 6aparba 3a M33emare 0f 3abpaHaTta 3a BAE€3 W TPaH3UT 04 MEAULMHCKM
MPUUYMHKM WK BO BPCKA CO CyAckaTa nocranka bune opbuenun. Bo cryyaute Kage
HerosuTte Gapara Oune npudateHun, 6uno pazbMpanBo Aeka Toj ce OfPeKon of
NPaBOTO Ha OBME W33ematrba MOPaAW HWBHOTO HEJOBOIHO TPaere CO OrNed Ha
HerosaTa BO3pacT W AMCTaHLUaTa Koja Tpebano fga ce nokpue. [logeka LLBajuapuja
He 6Maa 04TOBOPHA 33 CTAaBAaHETO HA MMETO Ha XXANUTeNoT Ha AncTaTa u He buna
HapnexHa fa 6apa o KOMUTETOT 3a caHKuuu Toj Aa buae TprHat of AucTaTta, ce
UMHeno AeKa LWBajLapCKuUTe BAACTV HUKOTALW He HacTojyBane fa ja oxpabpat UTanuja
Aa nojHece Takeo 6apakbe WM fa NOHyAAT NOMOLW 33 Taa uen. NMopaawm Toa, CyaoT
CMeTan Aeka Taa He 06BpHana AOBONHO CMETKa 3a nocebHaTa NpUPOAA Ha CaydajoT
Ha XasuUTeNoT, UMeHO cneunduyHaTa NoKaLmMja Ha HEeroBOTO XMBEANULLTE, OAHOCHO
npecTojyBasuniTe, HeroBaTa BO3pacT v 34paBje U 3HAUMTEHOTO TPaere Ha MepKuTe.

[ipxasata He ro ybegmna CypoT feka Taa ru npesena cute MOXHU MepKu
BO PaMKWTE Ha HEj3MHMOT OMCer 3a Aa ro MpUaaroan pexnMoT Ha CaHKLUMK Ha
CuTyauujata Ha >KanauTenoT, wto 6uA0 CMpOTMBHO CaMO Ha MOTNMPareTo Ha
o6Bp3yBaykaTa Npupoja Ha pesonyuuute Ha CoseToT 3a 6e3bepHoCT. Mopaam To3,
He 6uno HeonxoAHo 3a CyAoT Aa ja ofpeaw xwepapxujata nomefy obBpckuTe of
KoHBeHumjaTa n Mosenbata Ha OH. KoHeuHo, MepkuTe He ycneane fa nocTurHat dep
6anaHc nomery NerMTUMHUTE Lean KOW Ce MMane NpeABuA v NPaBoTo Ha XKaauTenoT
Ha MOYMTYBAHE HA HETOBMOT MPUBATEH U CEMEEH XMNBOT. COOABETHO Ha TOa, CyAoT
CMETa/ [ieka MMano noBpeja Ha YieHoT 8.

YneH 13

ako XanuTenoT Moxen Aa nobapa of WBajUapcKuTe BAACTK fa ro u3bpuwat
HEroBoTO MMe of ncTaTa, Cojy3HMOT Cya CMeTas Aeka Camo KOMUTETOT 33 CaHKLMMW Ha
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OH 6un HagnexeH fa ro ofobpum oBa bapare. OTTyKa, XXaAuTeNoT HeMan epekTBEH
JleK 3a NoBpejaTa Ha HeroBuTe npaga. Mopaau T0a, UMano NOBpPesa Ha YNEeHOT 13.

YneH s

OrpaHuuyBarbaTa Ha XaanTe 0T Tpaesie 3HauuTeNHo A4oAT0 Bpeme. MefyToa, Toj
He 6Un cnpeuyeH fa ce ABMXM C1060AHO BO paMKWTE Ha eHKAaBaTa LWTO, KakKo WTO
3abenexan Cynor, Toj ja n3bpan Kako MOCTOjaHO XMBeaNULWTe MO HErOBA COMCTBEHA
cnobopHa Bonja. MoHaTaMy, Toj He OW NMOANOXKEH HA MPUTBOP, AOMALIHO anceke,
HWTY OUA ClefeH Of CTPaHa Ha WBAjLAPCKMUTe BAACTM, CMIPeYEH Aa NPMMa NOCeTUTENN
HWTY, NaK, og Hero ce 6apano pefoOBHO Aa Ce NpujaByBa BO nosavumjata. Hemy camo
My 6un0 3abpaHeTo Aa BaeryBa uam TpaHauTupa Hu3 LLeajuapuja. KoHeuHo, pexnmoT
Ha caHKUMKU My 103BOUA Aa Bapa u33emarbe o 3abpaHata, a Kora TakBoTO baparbe
My 6110 yBaXeHO, TOj He TO UCKOPUCTWA. Kako 3aKaydok, MepkaTa He 1o Anwmnaa
Xanutenot of Heroeata ¢21060/1a BO CMMC/1a Ha 3HAUEHETO Ha YNEHOT 5 cTaB 1. OBOj
aen of xanbata nopaau toa 6un onbvieH Kako ounraeiHO HEOCHOBAH.

YneH3lng

CynoT ro oTdpaunn 0Boj fies o4 xanbata Kako HefonNywWTeH CO ores fieka HeMano
M3rneam 3a kakeu 6110 MOBPEAN Ha YNEHOBUTE 3 1 9.

YneH 41

Cy,U,OT MY AOAENUA HA XAANUTENOT 30,000 eBpa 3a Tpoloun n ndpatoun.
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V. CyACKM NOCTanKM 1 rapaHumm
Heobe36edysarbemo Ha 00KA3u NpeKy He3asUCHO BeWMayerbe U HaspemeH
002080p HA KpUBUYHUME HABOOU 3 /I0WA MeOUUUHCKA Npakca 8o nocmanka Koja
mpaena nogeke 00 nemHaecem 200UHU NPeMCcMAsyBas0 Nospedd HA UaeHom 2

MPECYAA BO nPEAME'!'OT BAJMR npoTus
XPBATCKA [BAJIC v. CROATIA]

(anba 6p.41108/10)
13 HOEMBpH 2012

1. TnaBHKM PpaKTH

Xanutenor Oun XONaHACKW [pXaBjaHWUH POAEH BO 1950 rOAWMHA. Bo aeryct
1994 roguHa Heroata cectpa Ouna npumeHa Bo 6onHuuyata ,Pebpo“ 3apaau
abfloMUHaneH TyMOp Ha /NleKyBakbe Kaj xupypr u npodecop Ha MeAnLMHCKMOT
dakynTeT npu YHUBep3nTeToT BO 3arpeb (,dakyaTeToT"), KOMY XaauTenoT My NaaTu
5,000 repMaHCKy Mapku 3a notpebHaTta onepauyuja. Heroearta cectpa noyvHan ABa
A€Ha NOAOLHA, 0TKAKO XMPYProT yCcTaHOoBMA nynamoHanHa (6enoapobHa) embonuja
KaKo MpUYMHA 33 CMPTTA.

BO OKTOMBpW 1994 TOAMHA XaNWTeNOT W [Bajua HEroBM POAHWUHU MOAHeNe
KpMBWUYHA MpwujaBa NpOTUB XMPYProT A0 KaHUenapujaTa Ha ONWTUHCKOTO APXaBHO
npaBobpaHuTencTBo Bo 3arpe6, 06BMHYBajKM 0 33 NOTKYM W 33 /I0Wa MeAMLUMNHCKA
npakca. MeAWUMHCKWOT M3BewWTaj oA ABajuata npodecopy Ha DaKynTeToT He
YTBPAWA NoWa MeAMLMHCKA NPaKca U oBMe 06BUHeHM]ja Nnopaau Toa bune otdhpaeHu.
Xanntenor nobapan ONWTUHCKNOT KpMBUYEH Cya BO 3arpeb a Hapaua Aa Cce N3roTeu
HOB V3BELLTAj O/ BELITALM KOU He Ce MoBp3aHu co 06BnHeTMOT. COO1BETHO Ha TOa, OU/
HapayaH HOB M3BeLTaj Of SOKTOP 04 MeANUMHCKMOT GaKyTeT Npu YHUBEP3UTETOT BO
Pveka, KOj MCTO Taka He YTBPAW/ NoWa MeJULMHCKa Npakca. V1 nokpaj npu3HaHueTo
Ha A0KTOPOT fieka Toj He 611 Ha3HaueH Kako NOCTOjaH MeAMLUMHCKM BelTak, CyAoT ro
ocnoboann o6BMHETMOT o 06BMHEHWM]jaTa 33 /I0LA MeULIMHCKA npakca. MocTankaTa
noep3aHa co 00BUHeHMETO 3a NOTKyN 6uaa 3anpeHa BO 2000 rofiMHa Bp3 OCHOBA Ha
TOa fleka roHereTo Oelue 3acTapesno.

Bo cenTemBpy 2004 TOAWMHA XANUTENOT Ce Xanen [0 XKynaHUCKWMOT Cyh BO
3arpeb, Koj Hapeau/ NOBTOPHO CyAee W Hapauan HOB M3BelTaj, 3aWTO AOKTOPOT
OA YHWBEp3UTETOT BO Pueka He 6WA OBAacTEH MeAMUMHCKM BewTak. OBOj HOB
M3BelWTaj MOBTOPHO HE YTBPAW/ NOWA MeAULMHCKA npakca v 6un moaroTBeH oA
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cTpaHa Ha npodecopu of dakyaTeToT. XasnUTeN0T NOAHEN TpKU HaTaMOLWHW 6apatba
3a HOB W3BELTAj, O KOU MOCAeAHNTE /IBE NpeLmn3mnpane aeka Toj Tpebano aa buae
04 VHCTUTYUMja HaZABOp 04 XpBaTCka, MOCOYYBajKU Aeka efeH of BewTauute 6un
pakosoauTen Ha ogaen Bo 6onHuuata ,Pebpo* Cute bapara bune ogbvieHn u Bo
A€KeMBPU 2007 roaMHa OMWTUHCKWOT KpUBMUEH CyA BO 3arpeb ro ocnoboawn
06BMHeTNOT 04 00BUHEHMETO. XKAaNUTENOT NOAHEN W APYTW Xanbu, Kou CTUTHazE [0
YCTaBHMOT CyJj BO HOEMBPMW 2009 rOAMHa U OUie NporfaceHn 3a HeAOMyWTEHN Bp3
OCHOBa Ha Toa WTO MoOCTankaTa 3a koja CcTaHyBano 360p He 3acerana Hekoe HeroBo
rpafaHcko npaeo, 06Bpcka UM KakBo 6UN0 KPUBUUHO OOBMHEHUE NPOTUB HErO.

Bo Maj 1995 TroAMHa >anuTenoT MOKPeHan KpUBMYHA TpwWjaBa MpoTMB
MWHWUCTEPCTBOTO 3a 34paBCTBO. Buna OTBOpeHa AWCUMMAMHCKA MocTanka noj
00BMHeHNE 33 MpuUMatbe NOTKyn. MpBUYHO 6U0 YTBpAEHO Aeka 06BMHETMOT 6u
BMHOBEH M T0j 61 oTnywWwTeH o 6oaHMYaTa ,,Pebpo® Ho Taa oayka buna npenHadyeHa
BO aBryCT 1995 roAMHa U HaMeCTo 0TKas, Toj 6UA eaHa rOAWHA CyCmeHAMpaH o4
paboTa. Bo MapT 2001 roiuHa XanuTe 0T NOAHEN rpafaHcka Tyxoba 40 ONWTUHCKUMOT
rpafaHckn cyh Bo 3arpeb npoTuB 00BWMHETMOT, Koja bGuna cé€ ywTe BO TeK Mpej
YCTaBHWOT CyA BO BpEMETO Ha OBaa npecysa.

2. Oanyka Ha CypoTt

YKanuTenor ce )anes fexka CUTe pesieBaHTHN GaKTH LWTO Ce O|HECYBA/IE HA CMPTTa
Ha Herosara cecTtpa He Ou/e COOJIBETHO YTBPAEHM BO TEKOT HA HEPA3yMHO fo/raTa
KpWBMUHA NoCTanka, Hasod wrto CydoT ro pasriefysasn no uieHot 2. Toj UCTo Taka
Ce Xanen no YNeHOT 13, OAHOCHO Y/IEHOT 6 BO OJHOC HAa HEMAHETO Ha [€e/0TBOPEH
[IOMaLleH MpaBeH JIeK, OAHOCHO M Ha OTCYCTBOTO Ha MPaBUYHOCT Ha KpWBMYHATA
nocranka.

yneH 2

CypoT NOBTOpW/ feka AejcTBMjaTa M MponyliTarbaTa Ha BAACTUTE Ha MOAeTOo
Ha 3/4paBCTBeHaTa Hera OM MoOXene BO OAPEAEHM OKOJAHOCTM fa MoBAeyaT
HWBHA OATOBOPHOCT BO PaMKWTE Ha MO3UTWBHMOT Aen o4 usieHoT 2. Cenak, OBa
He Ce MpUMeHyBa BO C/lydamTe Ha rpewka Mpu MpoCyAyBarkeTo UAM HebpexHa
KoopAuHauwuja, kage wto CyaoT afekBaTHO Ce Mpow3Hen 3a obe3beayBatbe Ha
BMCOKM NpOdECcMOHaNHN CTaHAAPAM NOMefy NpaBHWUTE NPOdecMoHaLM 1 3alWTuTa
Ha XWBOTUTE Ha NaLUeHTUTE.

TOj MCTO TaKa NOBTOPUA AeKa YNEHOT 2 CO3/jaBa NO3UTUBHA 063pC|<a 3a ApXaBute
Aa BOCMNOCTaBaT HE3aBNCEH CYyACKN CUCTEM 3a Aa ja YTBPAAT NPpUYMHATA 32 CMPTTA
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Ha MauMeHTUTe KoM Ce CTaBeHW moj MeAWUMHCKa Hera, 6UN0 fa e Taa jaBHa
WAW MPpUBATHA, W fAa TapaHTWpaaT fleka OHWE KoM Ce OArOBOPHM Ke ojroBapaaTt
3a T0a. HesaBucHocTa 6wna geduMHMpaHa Kako: OTCYCTBO Ha Xuepapxucka Uau
WHCTUTYLIMOHA/HA MOBP3aHOCT NoMefy OHUMe inLia KoV CNpoBeyBaaT NpoLieHka kako
Ae/l Of mocTankaTa v nuaTta Kov ce MHBOJIBUPAHMW BO HaCTaHWTE, Kako U GopManHa
n daktnuka (de facto) He3aBWCHOCT Ha MpBuTe. BMAO HarnaceHo aeka osa 6w/o
0c06€eHO BaXKHO Kora ce NpnbaByBaaT MeAULMHCKI U3BELITAN O eKCepTy (BelTalm)
BO CBOjCTBO Ha CBeAOLM, CO OFeA AeKa Te HOCAT KAyYHa TEXMHA BO NPeAMETUTE 3
MeuUMHCKa HeOpeXHOCT.

OMNWTWUHCKMOT KPUBMYEH CyZ BO 3arped Hapauan Tpy MeANLIMHCKK n3BewwTaun. buno
HECMOPHO fieKa CUTE MeAVLMHCKM BEWTALM BP3 YMMLITO U3BELITAN AOMALLHUTE OpraHu
r1 3aCHOBasie HUBHUTE of/1yKu Bune npodecopu Ha dakyaTeToT. OBBUHETNOT UCTO Taka
6un npodecop Ha dakyaTeTOT 1 AOOPO NO3HAT MEAMLMHCKM BelTak of 3arped. Ywre
noeeKe, efieH Of BewTaumte 6un pakoBoanTesn Ha Matosoruja Bo 6osHMUaTa ,,Pebpo’,
MaKo UYNEHOT 250 0/} XPBATCKMOT 3aKOH 33 KpPMBMYHATA MOCTanka M3peyHo Haseaysa
[eKa BelTakoT Koj e BpaboTeH BO MCTUOT APXKaBEH OPraH UK Kaj uctnot paboToaasay
Kako 1 06BMHETNOT nAn owTeTeHWOT Tpeba Aa buae ANCKBAANPUKYBAH.

Wcto Taka 6uno 3abenexaHo Aeka xanmutenot Bo OpojHM HaspaTu nobapan
MeaMUMHCKUTe BellTaum o ®akynTeToT Aa buaat AMckBannduKyBaHu of NpeamMeToT.
MerfyToa, AoMalHWTe CyaoBu, 0e3 HemocpegHO Aa M WCMWTaaT BewTauuTe BO
CBOjCTBO Ha CBeAOLM BO OAHOC HAa HMBHATa MNOBP3aHOCT CO 0OBMHETHOT, rn oabune
GapatbaTta Ha XanuTenoT uctute ga buaat AUCKBAaNMGUKYBAHU, BeSejKM Aeka Hemano
HWLWTO WTO YKaXXyBasi0 Ha MPUCTPACHOCT.

CynoT Harnacun aeka oHa wro 6uno 3acerHato 6una goeepbata Ha jaBHOCTa BO
KPUBUYHO-CYACKMOT CUCTeM: GAKTOT WTO MEAULMHCKWTE BEWTalUu He MOXeso Aa
bupat nepuenvpaHu Kako 06jeKTUBHO HEMPUCTPACHM COMACHO XPBATCKMOT 3aKOH,
MMajKu npeaBna aeka Tue 6uae npopecopu Ha MCTMOT GaKyATeT KaKo 1 06BUHETMOT.

Toj MOBTOPWA AieKa YNEHOT 2 rapaHTUpas 6p3v 1 pasyMHuM OAroBopU, AednHUpaHm
Kako ,6e3 of1ararbe Koe He e HEONX0AHO“ O CTPaHa Ha BJiaAaTta Npu UCTPaXKyBakETOo
Ha CMpPTTa Ha MauWeHTOT. Toj HaNOMeHan [eKka KpUBMUYHATA MoCTanka Tpaeaa Haj
neTHaeceT roAVHM, WTo 6UN0 NpeKyMepHO A0T0 U HUTY OfHECYBAHETO HA XKaIUTENOT,
HUTY C/I0XKEHOCTA Ha NMpeAMETOT 61/ie AOBO/IHM 33 4 Ce 00jacHM To/IKaBa AO/MKMHA.
YwTe noseke, BO Nor/ief Ha KpMBMYHATA NpujaBa NojHeceHa 40 MUHUCTEPCTBOTO
3a 34paBcTBo, CyaoT 3abenexan fexka Toa OTBOPM/IO NOCTanka camo 3a HaBoAWTe 33
noTkyr, 6e3 fa Aajie KakoB 6110 0ArOBOP 3a Xas6eHNOT HAaBOZ 3a /I0WWa MeAMLMHCKA
npakca.
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Mopaau Toa, CyaoT YTBPAWA ieKa AOMAWHMOT CUCTEM BO LI€JIMHA He ycrean fa
06e36e/1 afiekBaTeH M HAaBPEMEH O/IFOBOP Ha HABOAMTE Ha XXANNTENOT, TOBPeayBajKu
ro YNEHOT 2.

YaeH 13

CypotT 3abenexan fAeka [eNOTBOPHOCTA Ha NpaBHMTE JiekoBU 6una AOBONHO
afipecMpaHa no ujeHoT 2, Taka WTO Hemano notpeba MCTOTO Mpallare fga ce
pasrneayBsa nmoHaTamy o YseHoT 13.

YneH 6

Bo cBeT/IMHA Ha focTanHuTe Aokasun, CyaoT Ce MPOU3HE feKa HEMAsOo U3TNeAN Ha

noBpe/da 1 Nopaju T0a 3akayun aeka oBoj xanbeH Hasod 6w HegonywTeH buaejiun
T0j 6UN OUUTNEAHO HEOCHOBAH.

YneH 41

CynoT My AOCYAMA HA XKanuTenoT 10,000 eBpa BO MOMe] Ha HemaTepujasHata
wTeTa v 7,900 eBpa 3a TPOWOLM 1 U34aTOLN.
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YKpauHckume saacmu He 6use 002080pHU 3a moa wmo xaabama
0CmaHasa HepasznedaHa Wmo ce 004en0 Ha HeMOXHOCMa 0d
ce npoHajoam u 06HoBam cnucume Ha KpUBUYHUOM npedmem 00
nodpayjemo 80H HUBHA KOHMPO/d— HEMA/I0 N0BPedd HA Y/eHOm 6

NPECYAA BO NMPEAMETOT KX/IEBUK npoTus
YKPAUHA [KHLEBIK v. UKRAINE]

(anba 6p.2945/16)
25 jynum 2017

1. TnaBHu $pakTH

Xanutenot 6un yKpamHCKW ApXKaBjaHWH KOj XUBeea BO PErvMOHOT YepHUXUB BO
YKpaunHa.

Bo anpws 2013 rogvHa T0j 61 oCyAeH Of CTPaHa Ha CyAOT BO PErMOHOT JlyxaHCK 3a
Aena kou Bkaydysane 6aHAWTM3aM U BOOPY>XeH rpabex npu wrto My 6una uspeyeHa
Ka3Ha 3aTBOP OZ OCYM FOAIMHW 1 AieBeT MeceLyn. Mo HerosaTa xasnba npoTve ocyauUTeHaTa
npecy/a cé ywwTe ce NOCTanyBaso Kora 3anouHase HenpujaTteacTeata Bo MCTOUHA YkpanHa
BO anpuA 2014 roanHa. Toj ro Yekas pa3riefyBarbeTo Ha HeroBaTa »anba Bo MCTPaXKHWUOT
3aTBOp BO CTapobu/CK, CMeCTeH BO AN Of, PETMOHOT JlyXaHCK Koj 61 KOHTPOAMpaH 04
CTpaHa Ha ykpauHckata Bnaga. MefyToa, CnMcuTe Ha HEroBMOT NpeAMeT oCTaHane BO
ANenaumoH1oT Cys BO JlyxaHCK, koj He O1/1 Mof KOHTPOAa Ha Bragata.

Kora AnenaunoHunot cya 6un npemecteH Bo CMeBepofOHELIK BO NoApayjeTo Koe
OUN0 KOHTPO/AIMPaAHO Of BnajaTa XanuTenoT Ce Xajes Ha AOLHEHETO W 3acTojoT
npu pasraeayBarbeTo Ha HeroeaTa xasnba. Hemy My 6mio kaxxaHo geka xanbeHuor
Cys He MOXen Aa ro pasriefyBa HeroBMOT MpeAMeT 3aT0a WTO HEroBUTe CMUCH
bune 610KMpaHmn Bo JlyxaHck. XKaauTenot nobapan nomow of MapiameHTapHUOT
KOMecap 3a YOBEKOBW Mpasa, HO My 6MN0 KaxaHo feka 6MN0 HEBO3MOXHO Aa ce
npubagat cnucuTe Ha NpeaMeToT of TepuTopuja Koja He 6UAa KOHTpOAMpaHa o4
Bnagata. Herooto 6apatbe 32 06HOBA Ha CyACKMTE CMUCK, MOJHECEHO 40 N0KAJTHUOT
cyn, buno nofefHakBoO HeycnewHo 6uaejku CyAoT 3aKaydna feka Ha TepuTopujaTta
KOHTpO/AMpaHa of Biajata HeMano [OBOJHO MaTepwjai KOj Ce OfHecyBan Ha
HeroBmoT npeamer. Toj ncTo Taka nobapan nywTatbe Ha (106042 BO HEKO/IKY HaBpaTK
nomefy Maj 2015 n peBpyapw 2016 roanHa, Ho 6e3 ycnex. Toj 6ua nywTeH Ha croboga
BO MapT 2016 roAMHa CO Orled Aeka MMaj Nnosi3a 0f 3aKOHOAaBHaTa pepopma koja
BO MefyBpeme Ouia ycBOeHa 1 koja AonylTana nywTake Ha ¢10604a Ha NoeanHUM
KOW OTC/IYXW/e HajMasiky MONOBUHA Off HUBHATA Ka3Ha Aojeka 6uae BO NpUTBOP BO
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MCTpaXkeH 3aTBOp. Bo BpeMeTo Ha 0Baa Npecy/a, NocTanyBareTo no xanbara npotus
Herosarta ocyza 6110 Cé ywTe BO TeK npej ANenalumoHmoT cya.

Bo mefyBpeme, Ha 21 Maj 2015 roAvHa MapAaMeHTOT Ha YKpanHa Npornacu jaBHa
BOHpeaHa cocTojba NOBMKYBAjKM Ce Ha TEKOBHATa BOOPYXEHAa arpecuja Ha PyckaTa
denepaumja Bp3 YKpamnHa, npu WTo oTcTanunaa (geporupana) cornacHo YaeHoT 15 oA
KoHBeHUwjaTa.

2. 0anyka Ha Cyaot

Xanvtenor ce xanen Aeka NponywTakeTo o4 CTpaHa Ha BAACTUTE Aa YCBOjaT
npasuaa u npoueaypu KomwTo 6v 0BO3IMOXMIe HerosaTa xanba fa buge ehpekTMBHO
MCMUTaHa NPETCTaByBasio NOBpPeAA Ha YAEHOT 6, KAKO 1 Ha YNeHOT 2 of [TpoToKoa0T
6p.7. Toj ywTe noBeke ce xanes no uaeHoT 5 CTaB 13a HEFrOBOTO NLWYBatrbe o4 crobopa
o4 31 anpwa 2013 A0 18 MapT 2016 rOAUHA W AeKa TOj BO TOj NOTNEA HEMAA NPaBo Ha
HaZlOMEeCT KOe MOXEeN0 [ja Ce CrpoBefe, Mo YNEHOT 5 CTaB 5.

YneH 6

CypoT Ha MOYeTOKOT 3abenexan Aeka HeroBMoT oncer 6un orpaHnueH co pakToT
Aekaxanbata 6nna HacoueHa caMo NpOTVB YKPAaUHA W 1EKA XANUTENOT He HaBeyBas
AeKa HeroeuTe npasa buie npekplweHuW nopagn HeaocTatok BO MefyHapojHaTa
copabotka nomefy YkpaumHa u koja 6uno Apyro Bucoka [OroBopHa cTpaHa. Toj
NOBTOPW/ AieKa YNEeHOT 6 r0 rapaHTMpa Kako NpaBoOTO Ha NpUCTan A0 CyAOT, Taka u
NPaBOTO Ha MPaBMYHO CyAerbe BO pasyMeH pok. CyAoT CMeTan fieka CTeneHoT BO KOj
Tve npasa buae NoYnTyBaHU BO OBOj NpeameT Oun mefyce6HO TeCHO NOBpP3aH, Taka
wro T1e bune pasrnesyBaHu 3ae4HO.

BU0 HECMOPHO ieKa XaUTe 10T MOXeN Aa NoAHece Xanba NpoTuB OCyAnUTeNHATA
npecyAa U Aeka Heroata xasnba 6una npudarteHa 3a MEPUTOPHO pasriefyBatbe.
He 6mno nobuBaHO feka kayyHaTa MpUUMHA 30WTO NPeAMETOT Ha XaaWUTenoT BO
BpPeMeTo Ha npecyaaTa He 6uA pa3riedyBaH of CTpaHa Ha AnenaunoHuoTt cys buna
3aT0a WTO CMWUCUTE HA HETOBMOT NpeAMET noseke He GUle AOCTaNHM KaKo pe3yaTat
Ha HenpmjaTe/nCcTBaTa BO MoApayjata Kou BjajaTa He ru KOHTposMpana.

Bo nornep Ha NPpaWakbeTo AaNMN YKPAUHCKUTE BJ/IaCTU TWU NpeE3emane Cute
MEPKN KOU HUM UM bune MPaKTUYHO AOCTANHW BO OKONHOCTUTE 3a Aa T HanpaBaTt
AENOTBOPHWM MpaBaTa Ha XaNUTENOT 3arapaHTMpaHn Co Y1EHOT 6, Cy,CI,OT Ce OCBPHan
Ha TpWU TNAaBHW MOXHW HAa4YMHWN, KOWU CMOPEA XKa/IUTENOT, UM 6une ocTaBeHM Ha
pacnonarake Ha B/1aCTUTE 3a Aia MPOAO/IXKN CO pa3rieayBatb€eTo Ha HEroBaTa xanba.
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Bo OfHOC Ha MOXHOCTa Aa ce 6apa nomMow oA lMapAaMeHTapHMOT koMecap 3a
UOBEKOBM MpaBa npw NpubaByBakbeTO Ha CMUCUTe Ha npeAMeToT, CYA0T KOHKPETHO
HarmoMeHan feka XanuTenoT nobapan TakBa MoOMoLW, Koja KoMecapoT He Moxen
Aa My ja npyxu. Wcto Taka 6110 3eMeHO MpeABUA W feka HenpwujaTencTsaTa BO
MoZpayjeto NPOAO/IXUIE BO TEKOT Ha OAHOCHWOT NepUOA 1 He 6UN0 BOCMOCTaBEHO
AO/IrOTPajHO NpUMUpje BO BPEMETO Ha NpecyaaTta.

Bo 0fiHOC Ha MOXHOCTa Aa Ce CrpoBefaT HOBA UCTpara 1 HOBO Cyaere, CyAoT
HE MOXEeN fia BUAM MPUUMHA 33 A3 Ce COMHEBA BO 3aK/yYOKOT Ha JOMALHUOT CyA
MOCTUrHAT BO nocTankaTa 3a 06HOBa Ha CMUCKTE Ha NPeaMeToT, Aeka HEMY He My
6Un foCTaneH peseBaHTEH MaTepuja WTO Ce OfHECYBa Ha Cy4ajoT, CO ore] feka
Kako [eN0To 3a Koe XaauTenoT 61Ua oCyfeH, Taka U HEroBOTO Cyfetbe Ce OfBMBase
BO MoApayjaTa Ha PermoHoT JlyXaHCK KOM MOMEHTaNHO He Buie noj KOHTpO/a Ha
Bnaparta. Mopaaw T0a He Ce NMoKaxano Aeka HoBaTa UCTpara U HOBOTO CyAerbe Ou
fune NpakTUYHO ePeKTUBHM.

Bo OAHOC Ha onuujaTa 3a MPeucnuTyBatbe Ha OCyaWTenHaTa mnpecyja Ha
XaNMTeN0T W Ka3HaTa 3aCHOBaHa BP3 pacnooXANBMOT MaTepujan, CyaoT 3abenexan
AeKa crope/ 3aKoHOAaBCTBOTO WTO 6110 BO CMAa CTaHAAPAOT 3a NPencnuTyBare 61
nosseko co cebe pasraefyBatbe Kako Ha MpaBHMUTE, Taka v Ha GaKTUUKUTE Npallakba,
€O TOoa WTo ce bapan nNpuctan go Aokasute cobpaHu BO cnucuTe Ha npeameror. Co
orfled 1eKa Ha BiacTUTe BO TOA BPEME [0Ka3MTe HE UM Oue [OCTanHu 1 [eKa He
MOXe/I0 la Ce Npecyan Aeka Tue 61 Moxese Aa 40jAaT BO NOCeA Ha TakBM AOKa3M BO
WAHWHA, pa3riefyBarbeTO Ha CEBKYMHOCTA Ha Mpallakata npej gokasute ga bugat
AOCTanHKU 61 MOXe/0 f1a i HAWTETU HA MOXHOCTA 32 UHGOPMUPAHO NPENCTIUTYBALE
BO WAHMWHA.

MMajkn ro npeauna $GakToT geka npallareto Aanau Xanutenot 6ua AunileH oa
cnobopa 6uno penesaHTeH GakToOp 3a yTBPAYBatbE HAa pa3yMHOCTa Ha AO/KMHATA Ha
KpMBMYHUTE NocTanku, CyaoT NpuAan BaXXHOCT Ha GaKToT eka yKpauHCKUTe CyA0BM
YCBOW/IE OA/1yKa Aa rO MyWTaT XaauTenoT Ha c1oboga.

CypoT 3aKknyuyna Aeka yKpauHCKWTe BAACTW HanpasBuae c€ wro 6Ma0 BO HUBHA
MOK BO OKO/IHOCTWTE [a ja Ce OCBPHAT Ha CMTyaumjaTa Ha x)anmTenor. Toj UCTo Taka
rM NO3ApaBWA ApyruTe [ejcTBMja KOW 1 npe3emane BAacTUTe, 0COBEHO HUBHWTE
6apatba 3a noMoL of MefyHapoAHMOT KOMUTET Ha LipBEHMOT KPCT BO 0/1€CHYBAHETO
Ha obHOBaTa Ha CNUCKTE KOW Ce Haofase Ha TepMOTOpUja Koja He Buaa noj HUBHA
KOHTPOAA ¥ 3aKOHOAABHMOT Npeaaor Koj MMan Hamepa Aa ro 0ON1eCHU UCNUTYBAHETO
Ha xanbuTe BO CMTyauun Kajle WTO Aen 0f CNMCUTe HA NpeaMeToT OCTaHaj
HepoctaneH. OTTyka, CyfoT 3aKNy4Yna eKa HEMA0 NOBPEAA HA YNEeHOT 6.
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KoHeuHo, CyaoT 3abenexan feka ctpaHkuTte He nobapane of HEro a ro NpuMeHu
u/sIeHOT 15 0/] KOHBEHLIMjaTa BO NpeIMETOT Ha XanTenoT. COOABETHO Ha TOa U UMajKu
ro NpeaBua HEroBMOT 3aKNYUYOK 0/ UNEHOT 6, He BUN0 HYXKHO f1a Ce MPOLieHYBa Aau
CWTyauwmjaTa Ha Koja Ce >anen xanutenor 6uaa nokpueHa co BaauaHa Aeporaymja
noAHeceHa o YKpanHa crnopej uaeHoT 15 o4 KoHBeHLmMjaTa.

YneH 2 op MpoTokoaoTt 6p.7

CynoT cMeTasl ieka He 6110 HYXXHO 0BOj XKanbeH HaBOA Aa Ce pasriiefyBa 04BOEHO
cnopep uneHoT 2 o4 NMpoTokonoT 6p. 7, 6UAejkn Toj ce ofHecyBan Ha UCTUTE GaKTh 1
npalarea Kako OHWE Of UJIEeHOT 6.

YneH s

Cypnot 3abenexan feka >anntenor 6un auweH o cnobosga nocie ocyaata of
CTpaHa Ha Haa/exeH Cy/, HEroBOTO AnllyBatbe 04 croboga 6110 BO COMMACHOCT CO
AOMALHMOT 3aKOH M HeroeaTa AO/KMHA He ja HafMWHaNA HeroeaTa kasHa. He ce
HaroBecTyBa/so Ha APYr HauMH [AeKa HeroBoTO AulyBatbe of cnoboaa He 6w0 BO
COMNACHOCT CO YneHoT 5. Mopaan Toa, CyAoT ro npornacun osoj xanbeH HaBosg 3a
HeAOMyLWTEH KaKo OYMUINEeHO HEOCHOBAH.
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Mako domawHume cydosu ymapouse 002080pHOCM U 00Cyousie Ha0oMecm Ha
wmema 3a 3a2po3eHomo 30padsje Ha ¥asumeakama noc/ae nuere Ha 800d 00 YewMmd,
dodeseHama cyma 6usa HeA0BO/AHA U NpemMCcmasysdsd nospedd Ha useHom 8

NPECYAA BO NMPEAMETOT OTIOH npotus PENYB/INKA
MO/1AABUJA [OTGON v. REPUBLIC OF MOLDOVA]

(anba 6p.22743/07)
25 OKTOMBpPHU 2016

1. TnaBHu PpakTH

Xanutenkata Ouna MONAABCKA [pXaBjaHKa kKoja >ueeena Bo Kanapaww,
Penybauka Mosnaasuja. Bo OKTOMBPU 2005 roAMHA Taa M Hej3WHaTa 12-roAuLIHA
kepka 6une npumerun Bo 60NHMLA CO aKyTHa AM3EHTEpPUja OTKAKO Muene BoAa OA
YelwmMa Off HUBHUOT CTaH.

Taa 6una otnywTeHa og 60nHMLaTa ABe Hejeu NOAOLHA M Habpry noToa NnoAHena
Tyx6a NpOTVMB NOKAAHWOT [aBaTeN HAa KOMYHaAHW YCAyru koj 6un BO Ap>aBHa
COMNCTBEHOCT, 6apajKkn M3HOC eKBMBANIEHTEH Ha 6,700 eBPa Kako HaJOMeCT Ha WTeTaTa
wto My 6una npeAn3BMKaHa Ha HEj3MHOTO 3apaBje.

Bo MapT 2006 rognHa OKpY>HUOT CyA Ha Kanapaluv npecyAmn BO Hej3rnHa KopuCT,
61AejKM Pa3NINUHNTE TEXHUUKM W CAHUTApHUW U3BELITaN OTKpUIE feka Gekanunte of
KaHasM3auuja ce MHGUATPUpPase BO LEBKOBOAMTE 3a BOAATa 3a Nuerbe BO 6/1M3MHa
Ha HEj3MHMOT CTaH. Hej3e i 6 AOCYAEH U3HOC eKBUBA/IEHTEH HA 648 €BPa, MPY WTO
CYAOT ja 3aCHOBa/ HEeroBaTa OANYyKa 3a M3HOCOT Ha MPETPNEeHOTO GU3UUKO W iYLIEBHO
cTpajarbe. MoTnMpajku ce Bp3 UCTUTE eleMeHTH (CTENEHOT Ha LTeTa), NOBUCOKUTE
Cy[OBM MOTOA TW MOTBpAW/IE HAOAMTE HAa MPBOCTEMEHWUOT CyA, HO ja Hamanwuie
OTWITeTaTa 33 M3HOC eKBMBA/IEHTEH Ha 310 eBpa.

2. Oanyka Ha CypoTt
Xanutenkara ce xanesna COrNacHO YNEHOT 8 f[eKa M3HOCOT Ha [0fe/eHUOT

HagomecT OUN HeloBO/MEH 3eMajku ro npeasua o6emoT Bo koj 6Ma0 3arpo3eHo
34paBjeTo Ha XasuTenkara.
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YneH 8

CynoT noTCeTuA Aeka npeo 06BpCcKaTa nafa Ha HaLMOHANHWTE BAACTY 1a CMPaBaT,
0AHOCHO obeclTeTaT kakea 6110 HaBoAHa NMoBpeda Ha KoHBeHUuMjaTa. OanykaTta Ha
AOMalHUTE BAACTW KOja e MOBOJIHA 33 Xa/suTe/KaTa Haue HO He e A0BO/HA 3a fAa
Hea ja MWK 0 CTaTyCOT Ha ,)KPTBA“ COracHO KOHBEHLMjaTa, OCBEH aKO BAACTUTE
r0 MCnpasue, OfHOCHO obeclTeTUNe MNPeKPUYBAHETO W AOCYAUAE [0BOJHO
obecuiTeTyBarbe. Bo OHOC Ha TOa, KOTa HaLMOHANHWTE BAACTW Ke yTBpAAT NoBpeaa
W HMBHATa Of/TyKa Ke MpPeTcTaByBa COO/BETHO W 33[0BONUTEIHO 06eCIITETYBakbE 3a
noBpejaTa 3acerHatata CTpaHa He MOXe NoBeKe Aa TBPAM [eka e XpTBa BO CMUCAA
Ha 3HaYeHEeTO Ha YNeHOT 34.

Bo Bpcka co 0BOj npeamer, 6uno 3abenexaHo geka nopeaarta Ha npasata Ha
XanutenkaTta oA YNEeHOT 8 o4 CTpaHa Ha KOMMaHWjaTa BO ApPXaBHAa COMCTBEHOCT
He 610 npaware Ha cnop Momefy CTpaHWTe, Kako WTO 6MA0 MOTBPAEHO CO
HAaoAWTE Ha AOMALHMTE CyAOBM CO KOW Ce YTBpAyBana OATOBOPHOCTA W ce
pocyaysano obecwreryare. OHa WTo 6MA0 Npawaree 61U U3HOCOT Ha JOCYAEHOTO
obecwTeTyBarbe.

[lofeka NpBOCTENEHWNOT CyA M AOCYAW/ HA XaNWUTENKaTa N3HOC efiHAKBO Ha 648
€Bpa, MOBUCOKMOT CyA rO MPenosioBUA TOj M3HOC U BPXOBHMOT CyA ja MOTBPAWA
Taa oAnyka. He 6une fajeHn KOHKPETHW MPUUMHK 33 Toa HaMasyBatbe. BCywWwHOCT,
MOBWCOKMTE CyAOBM [JOLWJe O Pa3/MyeH 3akAydyok BO OAHOC Ha M3HOCOT Ha
obecwetyBareTo koe Tpebano Aa 1 6uAe [OCYAEHO MaKo TWe ce moTnupane Bp3
MCTMOT e/IeMEHT, O4HOCHO BP3 CTEMEHOT Ha OLUTETYBAHETO.

YwTe noseke, xanutenkarta npeTpnesa W3BeceH cTeneH Ha AylWeBHO WU du3nuko
cTpajare buaejkmn Taa 6una apxeHa Bo 6oaHMUA ABe Heaenun. KoHeuHo, Cymata
LOCYfieHa Of CTpaHa Ha AOMaLWHWTE cypoBu OWaa 3HAUWTENHO MOL MUHUMYMOT
AOCYyfeH o4 cTpaHa Ha CyhoT BO C/AMYHM caydau. Mopaam Toa, CyaoT cMeTan jeka
1IMajio NOBPe/a Ha YeHOT 8.

YneH 41

Cynot opnyumn Penybnnka Mongaeuja fa n UCNAATU Ha XaauTeakaTa 4,000 espa
BO MOIIE/ HA HEMATEPUjaIHATA WTETA.
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VI. MpuBaTeH XM1BOT/ MEAULMHCKO NCIIUTYBAbE,
NeKyBatbe N UCTPaXyBahe
Hedo6pos8oHOMO 3a0pHyBakbe Ha #AAUMeEN0M 80 NCUXUjampucKa
60/1HUYa 20 NoBpedUI0 UeHOM 5, d HE2080MO NOO/IOHYBAHE
HA HaYYyHO UCMPpaxcysaree U nospedu 0odeka ce HA0éan mamy
20 N0B8pedUI0 MaAmMepujaaHUOM acnekm Ha YneHom 3

MNPECYAA BO NMPEAMETOT BATA/INHU npoTus
PYCWJA [BATALINY v. RUSSIA]

(Kanba 6p.10060/07)
23 jynu 2015

1. TnaBHK PaKTH

MpBKOT Xanuten 6Un poaeH BO 1977 roAnHa. BTOPUOT v TPETUOT Xanuten bune
HEroBnm poauTenn kow 6une pofeHn Bo 1937, OAHOCHO BO 1938 rOAWMHA U CUTe Tue
XuBeene BO MockBa. Ha MpBMOT Xanuten My 6una avjarHocTuumMpaHa MycKy/aHa
AWCTOHMja BO 2004 roAmHa 3a WTo Toj 6e3ycnewHo 6ua NOANOXEH HA Pa3iNYHK
TpeTMaHun. OTkako 601eayBas HEKO/IKY MeCeL, TOj HaMepHO CU T NPecekos BEHNTe
Ha HerosaTta noAsakTvua 1 61 NpUMeH BO NcuxmjaTpucka 601HMLA Ha 25 Maj 2005
roAvHa Kaje WwTo My 6UN0 AWjarHOCTULMPAHO XPOHUUYHO HapylyBatbe Ha 60/1Ka 1
HapylyBatbe Ha IMYHOCTa.HapeAHNOT fieH TOj 1 MOBMKAA HETOBUTE POAWUTENN fa TO
OAHecaT A0Ma, HO WTOM CTUTHaNe Tamy UM 6110 KaXaHo o4 CTpaHa Ha 60NHNMUKKOT
nepcoHan Aeka HWUM He MM 610 [O3BOJEHO Aa ro 3emMaT JoMa W Of HUB 6uo
nobapaHo Aa C1 3aMUHar.

MpBMOT XanWTeN Haeesn Aeka HOKTa Ha 26 Maj 2005 rofuHa TpW CECTpU Hero
ro 3aapxyBsane, [OAEKA [Bajua NauWeHTn ro yapuae no AULETO v No Tenoto. Toj
noHaTamy TBpAen Aeka ja u3rybun ceecrta kora 6un GpaeH Ha HEroBMOT KPEBET Of
CTPaHa Ha eAiHa 0f CecTpuTe CO TakBa CM/A WTO TOj CM ja YAPWA rNaBaTa Ha Macata 4o
KpeBeToT. Ha KpajoT, TOj TBpAEN AeKa WTOM CU ja NOBpPaTW/ CBECTA Taa ro NMpoHaluaa
KaKo KpBaBM 3aBP3aH 33 KPEBETOT CO Yen BO Herosata ycra. Cnopea npBuoT xanuten,
pozeka bun Bo ncuxmjatpuckarta 6onHULA TOj OUA NeKyBaH CO HOB AaHTUMCUXOTUYEH
NeK v Hemy My 6une 3abpaHeT cekakoB KOHTAKT CO HaZIBOPELHMOT CBET 3a Lie/InTe Ha
Hay4YHO MCTpaXyBatbe. Toj 0cTaHa BO 60HMLATA C& 0 9 jyHUM 2005 rofuHa.

[locne HEroBoTo nNyllTakbe Of 60/'IHI/ILI,3TEJY aM6y1'|aHTHMOT NieKap 3abenexan
XEMaTOM NnoA HEroBoTo OKO, KaKo U MOAPWUHKK U H36VI€HVILU/I OKOANy Herosute
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rpaau u nojac. Toj 6un BeAHaW oAHECeH BO rpajckata 0oaHWLUA Kaje wWTo My 6una
AWjarHOCTULMPaHA AENpPeCcUBHA aHKCMO3HOCT BO YWja Mo3agnHa 6uno TpaymaTtcko
olTeTYBakbe Ha MO30KOT. TOj OCTaHa/ TaMy C& 0 5 aBryCT 2005 roAMHa.

Bo OKTOMBPM 2005 rOoAMHA XanuTenute ce xanene A0 pyckuoT CojyseH
OmbyacMaH feka NpBMOT Xanuten 6Ua He3aKOHWTO 3afipXKaH BO MCUXMjaTpuckaTa
6onHuUa, kage wTo 6un UCTo Taka TenaH of 60NHMUKUTE CECTPU U O NALMEHTUTE.
Mocne aABe oabuBarba, KpMBMUHATA NocTanka 6uaa KOHeYHO NOKPeHaTa BO HOEMBPYU
2006 roAvHa. lMocTankaTta KojalTo Ce OfHecyBala Ha HaBOAHUTe Tenawa 6una
MpeknHaTa 1 NMOBTOPHO OTBOPEHa BO HEKOJIKY HaBpaTW M 6uaa BO TeK BO BPEMETO
Ha npecyAaTa Ha EBpONCKMOT cyA. XXanbeHWoT HaBOA WTO Ce OAHECYBaN HA HEFrOBOTO
3a/ipXKyBatbe CTaHaN npeameT Ha 3acebHa noctanka koja 6una KOHeYHO 3anpeHa Bo
HOEMBPY 2010 ToAMHa.

Mcuxmjatpuckata mMeguUMHCKa Hera BO Pycuja 6una ypefeHa €O 3aKOHOT 3a
MCUXMjATPUCKO JIEKYBak€e Of 1992 roANHA (,,3aKOHOT“). YneHoBute 33-35 04 3aKOHOT
A03Bo/yBase no bapake Ha 6onHMLATa A3 Ouje NOKPeHATO CyACKO NMpencrnuTyBakbe

Ha 3aKOHMTOCTA Ha NCUXUjaTPUCKOTO 3aAPXKYBake HA NOEAUHELIOT.
2. Oanyka Ha CyaoTt

XKanutenute ce xanene feka NPUCUAHOTO NCUXMjATPUCKO SEKYBakbE HA MPBUOT
XanuTen BO OTCYCTBO Ha YTBpAEeHa MeAMLMHCKA HY>XXHOCT U 3apaau ynotpeba 3a
HayYHO MCTpaXkyBatbe, Kako M TenaraTta 3a BPEMe Ha 3aJPXKyBatbeTo U HefOCTUTOT
Ha AeN0TBOpHA MCTpara 3a Tue Tenakba ro nospeaunae yaeHoT 3. OCBeH Toa, Tue
HaBegyBane feka OO/NHWUKOTO 3aApXKyBatbe rO MOBPEAW/IO HETOBOTO MPaBO Ha
cnobopa v 6e3beHOCT OZ UNEHOT 5 3a WTO NPBMOT XannTel HEMa NPaBeH Jek Aa ja
nobuBa HeroBaTa 3aKOHUTOCT. KOHEUHO, XauTenuTe TBpAee Aeka NCUxmnjaTpuckoTo
JleKyBatbe Ha MPBMOT XaUTeN r0 MOBPEAUIO UNEHOT 2 U ieKa Te Hemasle mpucTan
[0 [1e/I0TBOPEH MPaBEH €K CMPOTUBHO HA UNEHOBUTE 13 U 17.

YaeH s

Bnajarta npusHana feKa 3apXKyBarbeTO Ha MPBUOT XaAJUTEN BO NMCUXMjAaTPUCKA
6onHMua nomery 25 Maj 1 9 jyHU 2005 rognHa 6uno He3akoHMTo. CyaoT He Hallon
NMPUYMHA 3 CMETa NoWHaky. Mopaau T0a, TOj OANYYUA AeKa MMAN0 NOBPeAa Ha
uneHoT 5 cTas 1(a).

MpeMunHyBajkn aa ro pasrneayBa uneHoT 5 cTaB 4, CyaoT HaBen Aeka 0Baa
oapenba ce ofHeCcyBana WCKAYYMBO Ha AOCTAaMHOCTA HA MPaBHWTE 1EKOBU KOU MY
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[03BO/lyBaaT Ha noeaunHeloT Aa 6apa Heroso nywTake Ha cn1ob6oAa Of MecToTo
Ha /NMlIyBatbe, a HE Ha AOCTAMHOCTAa Ha MpaBHWTE NEKOBM 33 fa Ce MpencnuTa
3aKOHMTOCTA Ha NnLIYBakeTo 04 c1060/a WTO BeKe eAHall 3aBplimnio. MpaBoTo Ha
NaUMeHTOT 3aAp>XaH Ha NCUXMjaTPUCKO NeKyBatbe Aa Hapa CyAcKo MPencnuTyBake
Ha HEeroBoTo AMlyBatbe of CN0b60Aa MO CONCTBEHA WMHULMjaTUBA MpeTCTaByBa
KAy4yHa rapaHumja no 4aeHoT 5 cTas 4. CyaoT ja MCNMTYBaa MOXHOCTa fAa ce 6apa
CYACKO NPENCMNTYBakbe COTIACHO 3aKOHOT BO MpeTxoAHaTa CyAcka npakca npoTus
Pycuja 1 3aknyunn geka mako 3akoHOT o6e3befyBan BaxkHa 3aWITUTHA rapaHuuja
NpoTMB apOMTPapHOTO AWILIYBakbe, TOj HE My OBO3MOXYBAa/s Ha NULETO JNIIEHO
o4 cnoboga Aa 6apa CyACcko NpeucnuTyBakbe MO HEroBa COMCTBEHA UHMLUMjATUBA.
MoTpebaTta snuUeTo AuWweHO of crobofa Aa UMa AWMPEKTeH MpucTan A0 CYACKO
npencnutyBatbe 6Mna HarnaceHa BO OBOj MpeAMEeT MOPaAu NPONyWTareTO Ha
6onHMYKaTa ynpaga MCTOTO Aa ro nobapa, Kako pe3y/TaT Ha WTO NPBUOT Xanuten
ocTaHan Bo 6bosHMULATa ABE Hefenu.

BrajaTa TBpAena fieka npBMOT XaauTea UMas NpaBo Aa Ce Xaau Ha 3aKOHUTOCTa
Ha 3a[pXyBatbe€TO COMNACHO U/JEHOT 254 Of 3aKOHOT 3a MapHMYHaTa mocTanka.
Cenak, Taa He fana MNpUMeEpW Kora ce KOPWUCTeN MPaBHMOT €K BO KOHTEKCT Ha
NCUXMjaTPUCKOTO 3afpXKyBatbe Npef AoMallHUTe CyaoBw wan CyAaoT 1 mopaau Toa
He ycneana Aa ja AeMOHCTpPMpa HeroaTta MpakTUYHA AeN0TBOPHOCT. COOABETHO
Ha TOa, MPUTOBOPOT Ha BiajaTta 3a HeWCLPMeHOCT Ha AOMALHUTE NPaBHU NEKOBU
6un otdpseH. Kako 3akaydok, CyaoT cMeTan feka NpBUOT XaaWTen HeMan npago
COMNAaCcHO JOMALWHMOT 3aKOH Aa ro nobusa uWyBareTo of croboaa. 3atoa, MMano
noBpefa Ha YNeHOT 5 CTaB 4.

YneH3

MoANOXYBAHETO Ha /nLe AnlWeHo of caobosa Ha MeAWLMHCKA UHTEpPBEHLMK
CMPOTUBHO Ha HeroBaTa BO/ja Haue/HO He MOXe Aa Ce CMeTa 33 HeYoBeuKO WAu
Aerpagnpayko, LOKONKY Toa 610 CMETaHO 33 TepaneBTCKM HEOMXOAHO COTNACHO
BOCMOCTaBeHaTa MeanumMHcKka npakca. CyfoT HOTUPas fieka Cropes W3BeWTajoT o4
2008 rofiMHa of GpOPEH3UUYKOTO MCUXMjaTPUCKO UCMUTYBatbe Ha MPBUOT XKaaUTes,
nomefy 27 Maj 1 9 jyHu 2005 rOANHA TOj HEMAA ,NOTeWKO" AYLWEBHO HapyLYyBake
M Mopagu Toa HeMy He My Oui0 NOTpebHO MCUXMjAaTPUCKO NeKkyBatbe. Bnapata
He obe3beanna kaksum 6WNO [OKa3M BO MPWIOT Ha CNPOTUBHOTO. Mopaan Toa,
He Ce MOKaxaso Aeka NnocToena MeAWLMHCKA HYXHOCT Toj Aa Ouze NoANoXeH Ha

HeA0OPOBO/THO MCKUXM]jaTPUCKO leKYBakbe BO TEKOT Ha 0BOj NepUOA.

CyAOT UCTO Taka HOTMpas Aeka Bp3 Hero 6w NpUMeEHeT aHTUMNCUXOTUYEH ek
3apafiM HayuyHO UCTPaXKyBakbe M TOj 6UA CNpedeH Aa MMa KOHTAKT CO HA/lBOPEWHMOT
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cBeT. OBME OKONHOCTM GW/ie TakBM WTO BO HEro MOTTUKHAaNE UYyBCTBA Ha CTPas,
AyuiesHa 60/1Ka 1 MHGEPUOPHOCT WTO MOXKE/E /12 TO MOHMXKAT U /13 T0 Cpo3art. buao
HENpUGATIMBO f1a Ce EKCMIEPUMEHTMPA CO HOB IEK 3apafiM HAYUYHO UCTPaXyBarbe He3
COTNIAaCHOCT Ha CybjekToT. MopaAm Toa, MPBMOT XKanuTen 61U U3N0XKEH HA HEUOBEUKN
W ferpagmpauku TpetmaH. CnefcteeHo Ha Toa, CyAoT BOOUMA Aeka MMaso nospesaa
Ha UY/IEHOT 3 33 CMETKA Ha HEroBOTO HeA0OPOBO/THO MCUXMJATPUCKO SIEKYBAHE.

CnenHo, CyaoT MCnuTyBan fanu 1oj 6UA NOANOXKEH Ha Temake 3a BPpeme Ha
HEroBOTO 3a/ipXKyBakbe M Ha HEJOCTUT HA AeI0TBOPHA UCTpara 3a Toa. Kora inuero ke
buze noBpeseHo AozeKa e IMeHo o4 ¢1060/a Noj KOHTPO1a Ha BAACTUTE, MOCTOM
CWJIHa MpeTnocTaBka feka Toa OMM0 M3/I0KEHO HAa HEeCOO/BETEH TpeTMaH. Mocae
HEroBoTO 3aApXyBatbe HOKTA Ha 26 Maj 2005 rOfUHa, MPBMOT XaauTen CTpagan
04 XeMaTOMOT MO0f HEroBOTO AECHO 0KO, Kako W MOAPUHKUTE U HabueHuuuTe
A0 HerosmTe rpagu u nojac. Bnagata He moxena ga obesbesn 3aj0BONUTENHO
objacHyBarbe 33 oBue noepean. Kako pesyntat Ha 1oa, CyfoT CMeTan fjeka Toj
OUN M3I0XKEH HA HeXyMaH W erpaaunpauku TpeTMaH v ieka MMano nospeda Ha

MaTepUJaIHNOT aCNeKT Ha YNEHOT 3.

MeanUMHCKUTE [0Ka3M KOW M MOTKpenyBajse HaBOAMTE Ha XaauTenute 3a
TENaHETO Ha NMPBUOT Xanuten foaeka 61 3atouyeH Bo 60/ HMLATA ja NOKpeHyBane
obBpckaTa 3a BAacTUTe Aa CMpoBeAaT AENOTBOPHA WMCTpara BO OKONHOCTUTE Ha
HerosuTe nospeaun. Cenak, BAACTUTE HE OTBOPW/E KPMBMYHA MCTpara Bo paboTaTa
noseke o eAHa roAMHa OTKAKO Taa MM OM/a CTaBeHa Ha 3HAEHE U BHUMAHWE.
TaKBWOT 3aCTOj UMajl HETraTMBHO BAMjaHMe BP3 UCTparaTa 1 ja NnoTKonaa MOXHOCTA Ha
Bnactute ga obesbenaT COOABETHU [OKA3M.

YwTe noeke, KpMBMYHATA nocTanka Ouna npekuHaTa BO YeTMPU HaBpaTW BP3
OCHOBA Ha TOa WTO He BUA0 MOXHO Aa Ce YTBPAM WAEHTWUTETOT Ha CTOpUTENUTE.
WcTparata 6una MOBTOPHO OTBOpeHa Mo anba Ha XajuTenoT BO jaHyapu 2013
roAvHa n 6una cé ylwre Bo TeK BO BpemeTo kora buia joHeceHa oBaa npecysa. Mimajku
ro NpefBuA 3HaUMTEHOTO Of/laratbe Aa Ce OTBOPM KpUBMYHATA MCTpara wTo 6uao
3aCHOBAHO BP3 BEPOAOCTOjHI TBPAEHA HA XANUTENOT M BP3 GaKTOT Aeka nocTankara
6una cé ywre BO TEK peuncu 10 TOANHM NOC/E HAaCTaHWTe, BAACTUTe NponywWwTine Aa
cnpoBesaT Ae/oTBOPHa McTpara Bo nospeaute. COOABETHO Ha Toa, CyaoT 6un Ha
MUC/erbe fieKa MMano NOBPesa Ha MpoLeAYPasHUOT acMekT Ha YAEHOT 3.

YneHosmn 2,13 n 17

BTOpMOT M TpeTnoT Xanuten He buae XPTBKU Ha HABOAHWTE MOBPEAW W MOPaAM
TOa, HUBHMOT XanbeH HaBoa 6w OTGpP/IEH KAKo N HECMOMB MepCoHanHo (ratione
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personae) co KoHBeHLmjaTa. OCBEH TOa, HEMa/I0 U3I/IeAn Ha NOBpeaa Ha OBYWe Mpasa
n cnoboan Bo 0OAHOC Ha NpBMOT xanuten. Mopaan Toa, CyAoT OANYUN OBOj AeN Of
xanbata fa buae oTGpaeH Kako oUMrIesHO HEOCHOBAH.

YneH 41

CyLOT My JOCYAW/ HA NPBUOT XaUTeN 26,000 eBPa BO NOI/Ie] HA HEMATepMjaiHaTa
wTeTa 1 2,000 3a TPOLIOLM 1 U3AATOLM.
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Odsnykama 0a ce Hano#U MedUYUHCKU mpemMaH 6e3 coenacHocm unu 6e3
da ce npubezHe 0o Cy0oBUMe npemcmasysadsd Nospedd Ha useHom 8

NPECYAA BO NMPEAMETOT IMIAC npotuB OBEAUHETOTO
KPAZICTBO [GLASS v. THE UNITED KINGDOM]

(Kanba 6p. 61827/00)
9 MapT 2004

1. TnaBHKu $paKTH

Mpewot xanuten, [ejsua fnac, 6un pogeH Bo 1986 rogMHa U MMan noTellka
TeNecHa v AyLWeBHa NONPEYEHOCT KOja U3UCKYBa/1a 24-4aCOBHO BHUMaHWe. BTopuot
xanuten, Kepon Mnac, 6una mMajka v npaeeH 3acTanHuk Ha [iejsua.

Bo jynn 1998 rogmHa [lejpug 6un npvmeH Bo 6oanmuata ,,CeHT Mepu®, efHa o4
asete 6onHMUM BO MOPTCMYT KoM My npunafane Ha TpyCTOT Ha HauuoHanHaTa
3apascTBeHa cayxba (cayxbata). Mocne onepauujata M3BedeHa 3a ga ce ybaaxw
ONCTPYKUMjaTa HAa TOPHUTE AULWHW NaTULWTA, [lejBuA npeTpnen KOMNAMKaumu, ctaHan
KpUTUUYHO 60/1eH U Mopasno Aa Oufe CTaBeH Ha BeHTWAATOp. Bo TeKOT Ha HEroBMOT
TpeTMmaH, r-fa fac 6una nHdopmmpaHa oa ctpaHa Ha 6OIHUUKMOT NEpCoHan feka
[lejBug ymupan vi ieka HaTaMolWHaTa HTeH3MBHa Hera 6u 6una HecoopBeTHa. Cenak,
coctojbata Ha [lejsuz ce nofobpuaa 1 Toj MOXeN fa ce BpaTW A0Ma Ha 2 CenTemBpwu
1998 roanHa.

Ha 8 cenTeMBpU 1998 roanHa, kora [lejena 61 NoOBTOPHO NprMMeH Bo 60HMLA CO
BOCMa/IeHMe Ha AULWHUTE NaTULLTA, IeKapuTe AUCKYTUpane co r-fata nac 3a MoXxHa
ynotpeba Ha MopduH 3a Aa My ce yonaxu 6oskaTa. I-fa [1ac ro nckaxasna HejauHoTo
CNpPOTMBCTaBYBatbe Ha TOa, BENEjKM UM Ha JOKTOPUTE fieKa ako CpLeTo Ha [ejBua
3anpeno Taa 61 odyekyBasa peaHuWMmaumja, BKAyuyBajkm 1 uHTybaumja. A-p B. 6un
Ha MUC/etbe fieka Toa He 6u 6uno Bo Hajaobap MHTepec Ha [lejBuA M BO HerosuTe
benewkn Haen geka 6una notpebHa ,BTOpa OnumMja“, AOKOAKY Toa 6MA0 CMeTaHo 3a
HEONXOAHO 0/ CTpaHa Ha cyaoBuTe. [1-p X. MCTO Taka HaNnoOMeHan Aeka ,BO C/lyyaj Ha
LIe/IOCHO HecornacyBakbe Hue Tpeba aa buae o6Bp3aHM Aa ofguMe Ha cya‘

Coctojbata Ha [lejua ce Baowuna. Ha 20 OKTOMBPU 1998 roAMHa sekapute Kow
ro Tpetupane [ejBua cmeTane feka Toj ymupan v npenopadane ga My buae paged
AvamopdwH 3a Aa ce My ce onecHat 6os1kaTa U cTpagarbeTo. I-fa nac He ce cornacyBana
AeKa Hej3MHUOT CUH ymupan n 6una MOLWHe 3arpuxeHa Aeka CNpoBefyBakeTo Ha
AMaMOPOUHOT (MPETXOAHO O6W CMOMEHAT U MOPOUHOT) OU TU KOMMPOMMUTUPANO
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HEroBWTE LWAHCK 33 OMopaByBakbe. [-fa [N1ac ja M3pa3nna Hej3MHATa 3arpUXKEHOCT Ha
COCTaHOK CO ZIOKTOPUTE Ha KOj 61/ MCTO Taka MPUCYTEH U efleH MONLINCKN CYXKOEHIK.

MogouHa Taa nobapana fa ro 3eme [lejsna 4OMa ako TOj yMUPas, HO NOANLUCKUOT
cnyxbeHunK ja coBeTyBan Aeka Ke buae yanceHa AOKOAKy Taa ce obupaena fa ro
npemectn. Ha [ejaua My 6una pageHa nHoysuja co gnamopduH BO 19 YacoT Ha
20 OKTOMBpPU 1998 roAnHa.

Bo 6o/nHMUaTa HacTaHana pacnpasuja BO Koja buae 3amMelaHu Apyrv YaeHoBK
Ha CEMejCTBOTO U JiekapuTe. Y1eHOBMTe Ha CeMEjCTBOTO BepyBasie aeka [lejaug 6un
CKpWLWYM eBTaHa3MpaH v ce obuaene Aa ru cnpeyat fekapuTe Aa BJe3aT BO HEroata
coba. bonHWuKaTa ynpaea ro nosukana nepcoHanot oA obesbegyBareto M ce
3aKaHuAa ieka Ke ro oTCTpaHu ceMejcTBoTO oA HoaHMLaTa Co cuna.

Hapeaba ,He aHumupaj“ (DNR) 6una cTaBeHa BO MeauUMHCKMTE Genewku 3a
[ejenp 6e3 pa bupe koHcynTMpaHa r-fa fac.

CnepHnoT feH r-fa fnac gosHana fAeka coctojbata Ha CUMH M anapMaHTHO ce
B/owwmAa 1 6rna 3arpuMxeHa Aieka Toa ce JO/KEeN0 Ha 1ejCTBOTO Ha MaMOpPUHOT.
CemejcteoTo nobapasno fa npeknHe ynotpebata Ha guamopouHoT. [-p B. TBpAen
Aeka Toa 61N0 MOXHO CaMO I0KO/IKY TUe ce Corlacuie ja He ro aHumMupaar [lejsug.
Cenak, cemejctBoTo ce obuaeno Aa ro oxwueee [ejsug n n3buna tenauka nomery
uneHoBUTE HA CEMEjCTBOTO U NiekapwmTe. [lofeka ce oABMBaNa TenaukaTa, r-fa fnac
YCNeWHOo ro aHumupana fejeug.

Bo 6onHmuaTta 6una nosuka noanymjata. -p B. v 4-p A U HEKOAKY MOAULMCKM
cnyxbeHnum bune noBpeaeHu, fOAEKA CUTe, OCBEH €HO Of AeLaTa of T0a KpWJo Ha
3rpagata Tpebasio aa 6uaat eBakympaHu.

Cocrtojbata Ha [lejsua ce nogobpuaa u Toj 3aMUHaA AoMa Ha 21 OKTOMBPY 1998
roavHa. Bo apyra 601HMUa, 0a4an€4eHa HAa OKOY YeTUPUECET KUIOMETPU Of AOMOT
Ha CeMejCTBOTO Kaxase feka Tue 6u 6uie cakane aa ro npumat v TpeTupaar Aejsua
AOKOAIKY TOj OM npeTpnen Apyr Hanaga.

I-fa Tnac 6esycnewHo 6apana Cyacko NpeucnuTyBarbe, Kako v fja il Ce 03BO/N
Aa Ce Xann [0 ANenaumoHnoT Cys BO OAHOC Ha OANYKWUTE JOHECEHM Of CTpaHa Ha

ynpasata Ha bo/sHuLaTa.

[eHepaiHWOT MEAMUMHCKN COBET KOHCTaTWpan feka jekapute kou 6une
WHBO/IBUPAHU He Ou/ie BUHOBHM 3a NMOTEWKO HEMPOMECMOHANHO OAHECYBAHE W/N
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BpLetbe Ha paboTaTa Co CEpPUO3HM HeAOCTAaTOLM M ieKa TPETMAHOT Ha KOj Ce xanene
6un onpaggaH. O6BuHMTENCKaTa cayxba Ha KpyHaTa He mokpeHasna obBMHeHUja
NpOTWB MHBOJIBUPAHUTE NIeKapy NOPaAW HeAOCTATOK Ha JOKa3MN.

2. Oanyka Ha CypoTt

Xanutennte TBpAene Aeka NpaBoTO M npakcata Ha OOeAMHETOTO KpasacTBO
nponywrtnne fAa ro rapaHtTMpaatr no4ynuTyBaweTo Ha (I)VI3I/IL{KVIOT M MOpanHUOT
WHTErpuTeT Ha [lejBuAa, Kako WTO TOa ro M3McKyBa uneHot 8 of KoHseHuwujata.
MOKOHKPeTHO, oANyKuTe Ha [ejBua Aa My ce Aafe AnamopduH CMpOTMBHO Ha
xenbata Ha MajkaTa v a ce cTaBu 3abenewka DNR Bo HerosuTe benewwky 6e3 HejanHo

3HaeHe NpeTCTaByBasie BMELYBAHE KaKO BO HErOBUTE, TAKa U BO HEj3NHUTE NPaBa Of
y/leHoT 8.

Tve UCTo Taka TBp/AeNe /ieka 0CTaBakbeTO Ha OANyKaTa [1a Ce BKAyYaT Cy0BUTE Ha
AWCKpeLwnjaTa Ha nekapuTe 6una Les0CHO HealekBaTeH OCHOB Bp3 Koj Tpebasio aa ce
ocurypa epekTMBHO MOUMTYBatbe Ha MpaBaTa Ha By/IHepabuUHUTE NaLUEHTH.

YneH 8

CypoT cMmeTan Aeka oAnykarta Ha /[lejua Aa My Ce HanoXu TPeTMaH o Koj ce
MOHWLWTYBA/NE NPUrOBOPUTE HA HETOBATa Majka A0BeNa A0 BMELLYBAHE BO HETOBOTO
NpaBo Ha NOYNTYBAHE HA HETOBMOT NPUBATEH XMWBOT, 3 0COOEHO Ha HErOBOTO NPaBO
Ha GW3nuKKM nHTerpuTeT. Toj CMeTan Aeka He Ouao noTpedbHo Aa ce McNuTyBa Aaau
OfJHOCHWOT TPETMaH A0BEN [JO BMELLYBAHE BO MPaABOTO HA I-fa [1aC Ha NOUYNUTYBAHE
Ha HEj3UHMNOT CEMEEH XMBOT.

BMellyBaHeTO 61N0 BO COTMACHOCT CO 3aKOH. PerynatopHata pamka BO
OGG,EI,I/IHETOTO Kpa/ZiCTBO 6una UBpCTO 6a3|/|paHa Ha [O/DKHOCTa [fAa Ce€ 3alTUTU
XWBOTOT Ha NAUMEHTOT, OCBEH BO WCKAYYUTENHU OKOJIHOCTW. WcraTta paMKa My
AaBasia NPNOPUTET BO TPETMAHOT Ha 6apa|-beTo 3a COMacCHOCT Ha poAnUTENOT, OCBEH
BO BOHPEAHW CUTYaLIMN, KOTA N3NCKYBasla NEKapUTE Aa noﬁapaaT l/IHTEpBeHLI,l/Ija oa

CY[OBUTE BO C/1yUaj Ha MPOTUBEHE O POANTENUTE.

[lejcTBMeTO Npe3emeHo of 60/HUUKMOT nepcoHan 6uao BOAEHO of NeruTrMHa
uen. Toa 610 HacouyeHo, Kako Npallarbe Ha KAMHWUUKK Cya/NpoLEeHKa, fa My CyXK
Ha uHTepecuTe Ha [ejsua. CyaoT oTdpana kakea 6uao cyrectuja feka Hameparta
Ha nekapuTe Buna yHunaTepasHo fa ja 3abpsaaT cMpTTa Ha [lejsua, 6uno npeky
AAMUHUCTPUPAHETO Ha AMAaMOPOUHOT Ha Hero Wav Npeky cTaBakbeTo Ha Hanuc DNR
BO besielwknTe 32 HErOBUOT CYYaj.
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Mpy OANYUYBAHETO [asN BMELYBAHETO OU0 HEONXOAHO BO ejHO AeMOKPaTCKO
owrtectBo, CyfoT cornefan feka cuTyaumjata kKoja HactaHana Bo 6osHuuata ,CeHT
Mepu“ nomefy 19 u 21 okTomMBpY 1998 roanHa He 6u moxena aa buge n3onnpaHa
Of NPETXOAHMUTE ANCKYCMU NOMefy uneHoBKUTE Ha HONHUUKMOT NepcoHan v r-fa fmac
3a coctojbata Ha [ejsua. Jlekapute Bo 6oaHMLATa oumnrnesHo Bune 3arpuxeHn 3a
HEBOIHOCTA M CMpPOTMUBCTABYBAHETO Ha -fa [Nac Aa ro moc/iywa HUBHMOT COBET,
0cobeHO HUBHOTO reuLiTe Aeka Ha Hej3MHNOT cuH Moxebun 6u Tpebano ga my buge
naneH mopouH. U a-p B. n a-p X. yTBpanae aeka npuberHyBarbeTo KOH cyfosuTe 6u
MoXeno ga buae HeonxoAHo.

He 6un0 objacHeTo Ha HaumH Kkoj 61 ro 3agoBoana CyaoT 3owTo CayxbaTta BO HUATY
efleH cTaguym He nobapana UHTepBeHUMja of BUCOKMOT cya. /lekapuTe BO Toa Bpeme
CMoAe/yBane MpayHa NpPOrH03a 3a KanaumTeToT Ha [lejBua Aa ja U3apXu HaTaMoLWwHaTa
Kp¥3a 1 Te HeMasie COMHeX fjeka npeAnoXeHMoT TPeTMaH OZ H1BHA CTpaHa He 6u 6un
MCMOJHET CO COINIACHOCT Ha MajkaTa. Kako wro 6uno no3Hato, r-fa Mnac tpebana ga ro
NoKpeHe NpeaMeToT npes Bucoknot cya. Ho, CynoT cMeTan Aeka ToBapoT bua, cenak,
Ha CnyxbaTta fa npeseme MHULMjaTUBA W Aa ja yOnaxu cuTyallmjaTa BO OUEKyBarbe
Ha HaTaMoLHA UTHa coctojba. CyaoT npudatua aeka nekapute He OU Moxesne Aa ro
npeaBMAaT HUBOTO Ha KOHOPOHTALMja 1 HenpujaTeNcTBO WTO GAKTUUKM HACTaHaN0
Ha 18 OKTOMBPM 1998 roAnHa. U nokpaj Toa, Bo cyuajot CayxbaTa Hanpasmaa nponycr
WTO He noaHena baparbe 40 BUCOKMOT CyA BO PaHWOT CTaAMyM LITO NPUAOHECEN0 KOH
cuTyaumjara.

Bp3 ocHoBa Ha oBa, CyaoT He 6un ybeaeH Aeka UTHOTO bapatbe npea BMcOKMOT
cyn He Moxeno fa buae nofHeceHo o4 cTpaHa Ha CiyxbaTa kora CTaHano jacHo aeka
r-fa [1ac UBpCTO Ce MpoTMBena Ha Toa Ha [ejsua aa My buae fafeH AnamMopouH.
Cnyx6ata moxena fa obe3bean nNpucycTBO Ha NOAULUMCKK Cay>OeHUK 3a Aa v
HaArefdyBa MperoBopute co r-fa [nac Ho, 3a WM3HeHafyBarbe, HE Pa3MUCayBasa
Aa noaHece bapatbe [0 BMCOKMOT CyA Mako Toa 6UN0 MOXHO Aa ce Hanpasu 6e3
NpeTxo4Ha NoAroToBKa.

CyaoT CMeTan [eka Ofi/lyKaTa Ha BiacTUTe Aa ro npeHebperHar npuroBopoT Ha
r-fa [1ac Ha NpeanoXeHOT TPETMaH BO OTCYCTBO Ha COMIACHOCT O/} CTpaHa Ha CyAoT
pE3y/TUPasa BO MPEKPLIYBAHbE HA UNEHOT 8.

VIMajKu ro npefBuUA TakBUOT 3akaydok, CyAoT He cMeTas Aeka OUN0 HEOMXOAHO
Aa ce pasrieayBa W3ABOEHO XanbeHMOT HaBOA Ha >Xa/nUTeuTe BO MOrIed Ha
BK/Iy4yBarb€TO Ha HanucoT DNR Bo benewkute Ha caydajoT Ha [lejsua 6e3 HejanHa
COTIACHOCT 1 3Haetbe. Toj Haracun fgeka 3abenewkata 6una JUPEKTHO HacoueHa
CaMo NpOTMB NMPUMEHaTa Ha CUHA MacaXa Ha CPLETO U MHTEH3WMBHA pecnupaTopHa
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NOAAPLIKA U He MCKAYYYyBana ynoTpeba Ha Apyrv TEXHUKM, KaKO WTO e CHAb/yBareTo
€O KNCA0POS, 33 1a Ce OAPXW [ejBU XKMB.

YneH 41

CynoT UM AOCYAWA Ha XanuTenuTe 10,000 eBpa 3a HEMaTepujasHa WTeTa 1 15,000
eBpa 3a TPOLIOLY U U3aaTouu.
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0O06usarbemo Ha sBaacmume da um 9038041am Ha nayueHmume 601HU 00 pak 0a
Kopucmam Heos/dCMeH ekcnepuMeHmarsneH /Aek He ja nospeduso KoHseHyujama

NPECYAA BO NMPEAMETOT XPUCTO30B U IPYTU npoTue
BYTAPWUJA [HRISTOZOV AND OTHERS v. BULGARIA]

(>anbu 6p. 47039/11 1 358/12)
1 HOEMBPU 2012

1. TnaBHu dpaKTy

Xanutenu 6une 10 naumeHTn kou 6onefyBane Of pak Kou Ce xasnene Aeka UM
6un HerMpaH NpUCTanoT A0 HeoBAAdCMeH ekcnepuMeHmasneH aek. Tue npobane MHory
KOHBEHLIMOHANHN TPETMaHu 1au npubasuie MesULMHCKO MUCAEHe feKa TakBuTe
00mLM Ha NekyBatbe He 61 GYHKLMOHMpase BO HUBHUTE Of[HOCHU NpeaMeTU Kora ce
obpaTusie Ha NpMBaTHA KAMHMKA, KOja MM KaXana 3a eKCnepuMeHTaIHMOT TPETMaH
NPOTWB paK WTO 61N pa3BUeH 0Off CTPaHa Ha KaHaZACKa KoMMaHuja. OBOj TPETMaH He
6un opobpeH Bo koja 6uno 3emja, Ho BUN [03BO/IEH 33 ,MWUAOCPAHA ynoTpeba“ Bo
OpojHu 3emju. Bo fonuc oa 9 jaHyapu 2011 rofuHa, KoMnaHujata ro uidbopmupana
OyrapckoTo M1HUCTEPCTBO 32 34PaBCTBO Aeka Taa ke ro obeszbean nekoT becnnaTHo
3a ynotpeba Kaj TepMmrHanHuTe nauneHTn 60NHM OA pak, a 3a BO3BpaT Ha Toa Taa bu
pobuna nogatouw 3a epekTuTe Ha TPETMAHOT.

Xanutenute ce npujasuae Ao BAacTuTe 3a Aa gobujat go3sona fga ce ynotpebysa
TpeTMaHoT. HMBHOTO Hapatbe 61 ofbMeHO Of BAACTMTE BO AONWUCUTE OA JyHU — aBrycT
2011 roAMHa Kou HaeeayBane Aeka 6yrapCKMOT 3aKOH [03BO/TyBasl CAMO KOPUCTEHE Ha
TpeTMaH koj 6un ofobpeH Bo Apyra 3emja. Byrapckoto MUHWUCTEPCTBO 33 3A4PaBCTBO ja
NOTBPAW/I0 0Baa No3WLWja 3a xanbaTa o/ CTpaHa Ha XanutenuTte. Tpojua o Xaautenute
nogHene 6aparbe fo byrapcknor OMOYACMaH KOj MCTO Taka ja NOTBPAMA OBaa Nosuumja.

2.0anyKa Ha CyaoT

Xanutenute ce xanene aeka oAOMBAaHETO Ha BAACTUTE Aa MM [03B0OAAT fAa
KOPWUCTAT HEOB/IACTEH EKCMEPUMEHTANEH JIEK TW MOBPEANIO YNEHOBUTE 2,3 U 8 Of
KoHBeHuujaTa.

YneH 2

[lejcTBujaTa ¥ MponywTarata Ha BAACTUTE HA MO/METO Ha MOAWTMKATA 33
3[paBCTBEHA Hera 61 MOXe e fa ro MoBAeyaT YNeHoT 2 U 1a HaMeTHaT 06Bpcka Aa ce
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BOCMOCTAaBM COO/BETHA NMPaBHAa PaMKa 3a [a CE 3aWTUTAT XXMBOTUTE HA MALUEHTUTE BO
paMKUTe Ha HWBHATa HAaANEXHOCT. XXaauTenTe HaBeayBase feka OyrapckuoT 3aKoH
Tpeban fa vm o06e3besn No UCKAyYOK fa NpucTanat o Heofo6peH ekcnepumeHTaneH
TpeTMaH MopaAW Toa WTO KOHBEHUMOHAJHWOT TpeTMaH Koj UM 6ua mpumeHet
6un HepenotBopeH. CynoT 3abenexan feka byrapuja MMana Mponucu KOUWTO
[03BO/yBase NpuUcTan Ao HeoaobpeH TPETMaH BO C/lyyaj kora KOHBEHLMOHANHNOT
TpeTMaH ce NoKaxas Kako Hef0BO/IEH, NOA YC/I0B TpeTMaHOT Aa 6un ofobpeH BoO
Apyra 3emja. YneHot 2 He 6apa npucTanoT A0 HeofobpeH TpeTMaH 3a TEpMUHAIHO
6onHWTE NauMeHTV fa buae peryinpaH Ha KOHKPeTeH HauuH. Mopaam Toa, byrapuja
He OTWW/A Haj MapruHata Ha npoueHka koja n 6una AageHa. Toj MCTO Taka
HarmoMeHan feka CoriacHo NpaBoTo Ha EBpomnckaTa yHuWja, OBa Npallatbe 0CTaHao
BO paMKMTE HAa HAANEXHOCTA Ha ApXaBuTe-uneHkn. COOABETHO Ha TOa, HEMAsO
noBpefaa Ha YieHoT 2.

YneH3

Kako TeMe/nHa BpeAHOCT Ha AEMOKPATCKOTO OMWTECTBO, 3abpaHaTta Ha Mauetbe
M HEUOBEYKO WM Aerpajnpayko nocranyBarbe € ancoayTHa. YneHoT 3 e Hajuecto
NPUMEHET TaMy Kafie WTO PeSeBAHTHUOT TPETMaH NPOU3NEroa 04 HAMEPHM aKTW Ha
AP>KaBaTa UMW Ha HejauHUTe opraHu. MefyToa, CyA0T CMeTan Aeka uaeHoT 3 61 Moxen
Aa 6uae MCToO Taka NMPUMEH/IMB KOra CTpajareTo of 3abosyBatbe KOe Ce MojaBuio
Ha MpUpoAeH HauMH 6110 BAOWEHO Of TPETMAHOT WTO OUA AUKTMPAH Of MepKuTe
3a kou 6une oaroBopHU BiacTuTe. Cenak, NparoT Ha CypoBOCT BO OBMe C/lyyau e
BMCOK CO Of/1ef] ieKa WTeTaTa noTekHyBa oA 3a60/1yBakbeTo, a He 0/ AejCTBMjaTa UK
nponylwTakbaTa Ha BAACTUTE.

bapareTto BO 0BOj CAy4yaj MOCTaBW/IO MPOWMPEHA KOHCTPYKUMja Ha MNOUMOT
,HEUOBEeUKO WM Aerpagvpayko noctanyBare“ kojawTto CynoT He 6u moxen faa
ja npudatn. Bnactute HeMmocpefHO He MpuioHene KOH GU3NYKOTO CTpajare Ha
XKaNUTeNINTE CO HETMPAHLETO HA NpUCTanN A0 1eKOT, unjawTo 6e3beaHoCT n epukacHoCT
6nne nNoa COMHeHMWe, AypW W Kora nekoT 6un NOTeHLMjaiHO XMBOTOCMACYBAUYKM.
[opeka onbuBarbeTo MM Npeau3BUKAN0 Ha >XaauTeauTe OApPeAeHO AYLWeBHO
cTpajarbe, nocebHo co ornes feka nekoT 6un focTaneH No OCHOB Ha MCKAYYOK BO
HEKOW [PYrn 3emju, T0a HE o AOCTUTHANO0 MUHMMANHOTO HWMBO Ha CYpOBOCT Koe
ce 6apa 3a fna npeTcTaByBa ,HEYOBEUKO MOCTanyBarbe (TPETMAH)“ BO CMUCAA Ha
3HAUEHETO Ha Y/IEHOT 3. YNeHOT 3 He UM HaMeTHyBa 0OBpCKa Ha ApXaBuTe Aa
OTCTpaHaT HeefHaKBOCTUTE MOMefy HMBHOTO HWMBO HA 3A4PaBCTBEHA HEra MU OHa BO
ApyrvTe 3emju. KoHeuHo, eHOCTaBHOTO 06MBatbe He DM MOXENOo fja ce CMeTa [ieka
TV MOHMXWAO0 MAKN CPO3ano xanuteaute. Mopagm 1oa, CygoT cMeTan feKa Hemano
MOBPEAA Ha YNEHOT 3.
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YneH 8

JKanbeHMOT HaBOA Ha XanuTeauTe Aeka perynatopHata paMka ja orpaHuumuna
HUBHaTa cNocobHOCT ja ro n3bepat HUBHWMOT MeAWLIMHCKM TPeTMaH cnafa BHaTpe BO
OMCeroT Ha uaeHoT 8, bWAejku Taa BKAyUyBana npaliarba BO BPCKA CO aBTOHOMMjaTa
Ha IMYHOCTA W KBAJITETOT Ha XWBOT KOj NPETCTaByBa ieN Off NPMUBATHWOT XMBOT Ha
noeauHelot. CyaoT CMeTan Aeka He 6110 HEONXO4HO Aa Ce YTBPAM AN LLEHTPANHOTO
npalwarbe Ha C/Ny4yajoT BKYYyBasO BMellyBatbe BO MPABOTO HA MOUYMTYBare Ha
HeUMj NpMBaTEH XMBOT UM MPOMyLWTakbe Ha NMO3UTMBHATA 06BpCKa Ha ApXaBaTa ja
o6e3bean NounTyBare Ha NPUBATHUOT XUBOT. Bo cekoj cyyaj, Toj 6u pasrenysan
Aanu fpxasata nocturHana gpep 6anaHc noMefy MHTEPECUTE Ha XKanUTeUTE U OHWe
Ha 3aefHMLaTa Kako LeauHa. MoanThKNUTe 3a 34PpaBCTBEHA Hera BO MPUHLUMNM Ce BO
paMKUTe Ha MapruHaTa Ha NpoLeHKa Ha ipxaBaTa, b1aejku ApxasuTe ce Bo Hajaobpa
nosvumja ga rvu npoueHat couunjanHute notpebu, npuoputet u ynortpebata Ha
pecypcurTe.

Bo nHTepec Ha xanuteaute 6una chobogata fa pu3nKyBaat 4a 3emat Heogo6peH
TpeTMaH 3aaceobuaaT aarvcnacatHUBHUTE XMBOTU. CO Or1e4 Ha HUBHATA NPOTHO3a,
TME UMane NOCU/IEH NHTEepPeC OAOLITO APYrUTe MAUMEHTU Aa 3eMAT eKCMepUMEHTANEH
TpeTMaH umnjawTto 6e3begHocT 1 edukacHOCT Ouae HenpoBepeHU. JaBHUOT UHTepec
BO OBOj Cayuaj 6wun TpukpaTeH. MpBo, Aa Ce 3aWTUTAT XMBOTUTE Ha XaauTenwmTe,
MMajKu ja nNpeABUA HWBHATa paHAMBa cocTojba, 04 NOTEHUMWjaAHWUTE pU3NLM Of
ekcrnepumeHTaneH TpeTMaH, 6e3 ornes Ha TepMUHaAHaTa NPOrHO3a 3a HUB. BTOpo,
Aa ce ocurypa feka 3abpaHata 3a KOpucTere Ha Heofo0peH MeanLUUHCKK TpeTMaH
He 6una ybnaxeHa uam 3aobnkoneHa. BTopo, fa ce ocurypa feka pa3BrvBareTo Ha
HOBMOT MEAWNLMHCKN TPETMAH He 6110 KOMNPOMUTUPAHO CO, HAa MPUMeEp, HAMANEHO
YUECTBO Ha NALMEHTOT BO KAMHWUKWTE UCNUTYBatba (TeCTUParba). MPBUOT MHTEPEC
61 KOHKPeTHO NMOBpP3aH, a BTOPMOT 1 TPeTnoT bue noBeKe reHepasiHO NMOBP3aHM CO
MpaBaTa 3arapaHTUpPaHu CO YNEHOBUTE 2,3 1 8.

CornacHo co nHGopMaLumTe 0ff KOMNapaTUBHOTO MPaBo KOU My G1/e AOCTaNHM
Ha CyAOT, NoCToeN TPeHA NomMery ApXaBnTe-40TOBOPHUUKM A FO BKAYYaT C1y4ajoT Ha
TEPMUHANHO 60/THU NALMEHTN KaKo UCKAYUYOK BO OJHOC Ha MPaBMAOTO feKa MoXaT
[a Ce KOpUCTaT CaMO HeOoB/IaCTeHW, OAHOCHO HeoAoOpeHn TpeTMaHu. MefyToa, Toj
KOHCEH3yC He OM/ 3aCHOBaH BP3 BOCTAHOBEHWTE Hauyena BO HUBHOTO MPaBO, HUTY
MCTMOT Ce NPOLUPW/ BO OAHOC HA HAUMHOT Ha Koj Toa Tpebano fa buae ypeaeHo.
Mopaau Toa, MapruHaTa Ha NpolieHKka Ha ApXaBaTa BO 0BOj C/yyaj Ouaa WKpoka,
0C06eHO CO Of/lef, Ha [eTajHUTE MpaBW/a KOM UMaje 3a Len NOoCTUrHyBatbe Ha
pamMHOTeXa nomery jaBHUTe 1 NPUBATHUTE UHTEPECK.

360



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

[ip>xasata u3bpana ga rm 6anaHcnpa oBre KOHKYPEHTHU MHTEpPEeCU Ha CejHNOoB
HauWH: Kaje WTO OBAACTEHWOT, OLHOCHO OJ0OPEHMOT TPETMAH Ha TEPMUHANHO
6oneH nauMeHT Ce YWHeN  HedoBOJIEH, BAACTWUTE [03BO/NUAE KOPUCTEHE Ha
eKcnepumeHTaneH TpeTMaH Koj, nako HeogobpeH Bo Byrapwja, 6un ogobpeH Bo Apyra
3emja. OBa buna rnaBHata NpuyMHa 3as 040MBaHETO Ha BAACTUTE HA NOCAKyBaHMOT
TPeTMaH 0/ CTpaHa Haxanutenute. OBa pelleHne NpeTexHyBano Bo 6anaHcoT nomery
noTeHuUnjanHunoT beHeduT og Tepanwujata n n3berHyBarbeTo Ha MeANLMHCKNOT PU3NK
04/1ydyBauku BO NM0/13a Ha MOCAEAHOTO, CO O/ef ieKa TPETMAHOT Koj e 0406peH BO
Apyra 3emja BepojaTHo 6ua noanoxeH Ha ceondaTHo TecTuparbe 3a 6esbegHocTa u
edukacHocTa. Cenak, BO CBET/IMHA Ha WMPOKaTa MapruHa Ha NpoLeHKa Ha ApXagara,
pelweHneTo He 6UN0 CNPOTUBHO Ha YneHOT 8. MMpalakeTo no YneHoT 8 He 6uno
A3V pa3INuHOTO pelieHne 61 MOXes0 a NOCTUTHE NonpaBuyeH BanaHc, Tyky Aanu
NocTUrHaTMOT HanaHC ja npeyekopua MaprHaTa Ha npoueHka koja i buna gageHa
Ha Ap>asaTa. MoHaTamy, He 6110 camo no cebe CNPOTVMBHO Ha YNEHOT 8 ApXaBaTa Aa
ypeayBa 3HauajHu acnekTW Ha NPUBaTHUOT XMBOT 6e3 fa yTBPAM NpasHa ofpeada 3a
Meperbe Ha KOHKYPEHTHUTE MHTEPECH BO OKOJIHOCTUTE Ha CEKOj NOeAMHeUeH Cyvaj.
CoogBeTHO Ha Toa, CyAoT CMeTas fleka HemMano NoBpeAa Ha UaeHoT 8.

YaeH 13
Co ornies AeKa HaBOAHUTE NMPEKPLIYBAaHba HA Y/EHOBUTE 2, 3 U 8 MPOU3JENE Of

coctoj6ata Ha byrapckoTo npaBo, He Ce MojaByBa Mpalarbe Mo YAeHOT 13. Mopagu
T0a, 0BOj fieN oA xanbata 6ua ofbveH Kako oUnTIeAHO HEOCHOBAH.
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Odsnykama 0a ce pacnywmu 8epcka 3aedHuya 3a 0d ce cnpeyu NOMmMUKHYBaremo
Ha camoybucmso uau 006usaremo Ha MedUYUHCKd NOMOW Npemcmasysano
nospedd Ha 4/eHom 9 Mo/KyB8aH 80 CBEM/AUHA HA YAeHom 11

NPECYAA BO NPEAMETOT JEXOBMHU CBEAOLIN
HA MOCKBA U IPYTU npoTtus PYCHJA [JEHOVAH’S
WITNESSES OF MOSCOW AND OTHERS v. RUSSIA]

(anba 6p.302/02)
1jyHu 2010

1. TnaBHu $pakTH

Xanutenn 6une Bepckata 3aeHULA Ha JeXOBMHMTE CBeOLUM Ha MOCKBA, OCHOBaHa
BO 1992 roAMHA W YETMPU MOEAMHEUHU UNEHOBM HA Taa 3aefHWLA KOW XXMBEENE BO
Mocksa. OBOj OrpaHOK CTeKHa/ CTaTyC Ha MpaBHO JMUe BO AEKEMBPU 1993 roAuHa.
Mpwv OCTBApYBaHETO Ha HUBHUTE PEUTMO3HN YBEPYBatba, U/EHOBMTE Ha 3aefHuLaTa-
XasuTen Hocesne KapTuuka ,be3 KpB“ KojalTo ynaTyBana Ha HUBHOTO oAbuBarbe fa
npyMaaT TpaHCcdy3Mm Ha KB BO HUKAKBM OKONHOCTW. MefyToa, Taa MCTO Taka HaBefyBasia
Ha HWBHATA COTNACHOCT CO KPBHU CYNCTUTYTW U ApYTU 6ECKPBHU METOAM Ha JIEKYBatbE.

Mocne »xanbeHwWTe HABOAW Off HEBAAAWHA OpraHM3auuja mnoep3aHa Co
PyckaTa mnpaBOCAaBHAa LPKBa, OKPYXHWOT 0OBMHWTEN MOKpeHan rpafaHcka
NoCTanka 3a pacnywTare Ha 3aeAHuUATa-Xanuten U 3abpaHa Ha HejanmHuTe
aKTUMBHOCTU. OOBMHUTENOT CE MOBMKYBA/ Ha Pa3iMuHM 0OBUHEHU]jA, BKAYUUTESHO
M Ha MOTTUKHYBarbe Ha CaMoybucTBo wauM oAbuUBarbe 0f BEPCKM MPUUMHM Ha
MefMLUMHCKaTa NoMoLW 33 AnyaTa Bo cocTojba koja buna 3arpo3ysayka rno >MBOTOT
nan 3apaejeto. OKPYXHUWOT Cys npBOOUTHO O OAOUA KPUBUYHOTO TOHEHE, HO
cenak xanbata Ha 06BMHNUTENOT 6KAA yBaXEHA BO MapT 2004 FOAMHA BP3 OCHOBA
Ha Toa WTO 3aeAHWLaTa-XaAuTen NOTTUKHYBAAA HA camoybucTBO uaun ofbumBarse Ha
MeaMLMHCKa NOMOLW, NoMefy 0CTaHaToTo.

Bo mefyBpeme, 3aKOHOT 3a 34pyXeHujaTa 3a c1obofa Ha CoBeCTa U BepckuTe
3pyxeHuja (,BepckMoT 3aKOH) CTanmAa BO CM/1a BO OKTOMBPU 1997 roanHa v 6apan
cuTe BEPCKM 3APYXEHMWja Aa Ce Npepernctpupaar BO MMUHMUCTEPCTBOTO 33 MPaBAa.
3aegHuuaTta-xaanten 6esycnewHo nogHecysasna baparba 3a mpepermcrpayuja net
natu o4 OKTOMBPU 1999 A0 jaHyapu 2001 rognHa. Bo aBryct 2002 rognHa OKpy>XHUOT
CYyA YTBPAMA feka MWHWCTEPCTBOTO 3a NpasAa MNPOTMB3AKOHCKM M oabuBano
baparbaTa Ha 3aefHuUaTa-xanuten. Cenak, TOj He HaNOXWA npeperucrpauuja u
Nnocoumnn feka 3aefHuuarta-xaanten tpedana a noHece HOBO Hapatbe.
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2.0anyKa Ha CyaoT

Xanutenute TBpAese Aeka pacnywWTareTo Of CTpaHa Ha ApXasaTa Ha HUBHATA
BEpCKa 3aeAHMUA M HEj3MHOTO oabuMBatbe Aa ja MpeperucTpupa opraHu3auujaTa
M NoBpeanae HUBHUTE MpaBa O 4Y/ieHOBMTe 9 W 11 of KoHBeHUmjaTa. CyAoT ro
pasrnefyBan anbeHMOT HaBOA NPOTMB OpojHWTE OMpaBayBarba MOHYAEHU Of
CTpaHa Ha ApxasaTta. MefyToa, oBa pe3ume Ke ce COCPeAoTOUM CaMOo Ha TBPAEHETO
Ha Ap>aBaTa Aeka Hej3uHaTa 0A/NyKa 3a pacnyluTakbe Ha 3aeAHuLaTa-xanuten buna
HEOMNXOAHA 32 Aa Ce CMPeYn Hej3HOTO MOTTUKHYBaHe Ha CAMOYOUCTBO U OAOMBAHETO
Ha MeAMUMHCKa NoMoLW. XanuTeanTe UCTO Taka Ce Xajese U Aeka npekymepHaTa
AO/DKMHA Ha rpafaHckaTa mocTanka 3a pacnylTatkbe Ha 3aefHuuaTa npeTcTaByBana
noBpesia Ha YNeHOT 6.

YaeH 9 TOAKYBAH BO CBET/IMHA HAa Y/AEHOT 11 BO OAHOC Ha pacnywTakbero Ha
33€AHNLIATA-XKaA/INTEN

Cnobopaarta Ha MUCAATa, COBECTA W BEPATA € e/leH Off TEMEIUTE HA JEMOKPATCKOTO
ONWTECTBO V1 ja BKAyYyBa coboaata Aa ce MaHMdecTpa Heyumnja Bepa npuBaTHO MW BO
3aeHu1Ua co octaHaTuTe. Co Or/ieq AeKa BEPCKMTE 3aeAHNLM TPAAULIMOHAHO NOCTOjaT
BO 006/MK Ha OpraHM3MpaHu CTPYKTypu, UNEHOT 9 MOpa fa Ce TO/IKyBa BO CBETIMHA
Ha YNeHOT 11, KOj ja WTKUTK cnoboaaTa Ha 34PYXyBatbe O/ HEOMPABAAHWUTE APXKABHM
MHTEPBEHLMM. [JOMMKHOCTA Ha APXKaBaTa 32 HEMPUCTPACHOCT, KAaKO LITO € KOHLMNMpaHa
W BO CyAcKkaTa npakca Ha CyfoT, He e BO CKAaj CO KakBo 6MN0 OBAaCTyBakbe Aa Ce
MPOLIEHYBa IETUTUMHOCTA Ha PENNTNO3HUTE YBEPYBatba. [l0fieKa ApXKaBaTta MMa npaso
[la TPOBEPU [1a/11 Lie/INTE 1 aKTUBHOCTUTE Ha 3A4PY>KEHMETO Ce COBMaraarT co npasuaara
BOCMOCTABEHM CO 3aKOHO/ABCTBOTO, Taa MOPA TOA fla MO NPaBM HA HAYMH KOj € BO
CKNaA CO Hej3nHuTe 00BpCKU cornacHo KoHeeHuujaTa. Uckaydounte of cnobogata
Ha 34pyxyBarbe Tpeba Aa ce TO/KyBaaT CTPOrO W CaMo CO YBEp/aMBO W ybeannBo
OMnpaBayBakbe WTO KOPECMIOHAMPA CO ,,HEOA/I0XKHATA ONWTECTBEHA NoTpeba*.

Opanykata Ha pycKMOT CyA ia v 3a6paHu aKTUBHOCTMTE Ha 3aeHMLATa-KaANTeN
Ha epeKTUBEH HAUMH ja COTONW/E Off HEj3MHWNOT MpaBeH WAEHTUTET W CO TOa, Of
HEj3MHOTO NpaBo Aa ro noceaysa WX AaBa Nof Haem MMOTOT, Aa MMa baHKapcka
cMmeTka, fa BpaboTyBa M @ OCMrypyBa Cy/ACKa 3aWITWTA HA Hej3MHaTa 3aegHuua.
OTTyKa, Of/lyKaTa HaB/jersa BO MPaBOTO HA anuTenute fa ja mMavudectupaar
HUBHATa pe/NTMja BO 3aeHMLA CO APYTUTE 1 a BPLIAT PEJIMIMO3HA NMPaKCa COMacHO
UNIEHOT 9 MHTEPNPETMPAH BO KOHTEKCT Ha YieHOT 11. OBa BMellyBatbe 6110 6a3nupaHo
Ha ofpeabuTe Ha BepCKMOT 3aKOH 1 CO T ,MPOMMILAHO CO 3aKOH*. YiuTe noseKe, T0a
6MN0 BOAEHO OA NerMTUMHATA LeA 3a 3aWTuTa Ha 34paBjeTo v npaeaTa Ha Apyrute
HaBedeH) BO YneHOBMTE 9 1 11. CydoT NoToa UCMUTYBaA Aaan BMELYBAaHETO 6110
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,HEONXOAHO BO eA4HO [eMOKPaTCKO OMWTecTBO“ MO OJHOC HA CEKOj OCHOB Ha KOj
ce NOBMKyBajsa ApXkapaTa. [ipxaBata TBpAe/aa [eKka pacnywWTareTo Ha 3aedHuuaTa-
xanuten 6ua0 onpasaaHo oA npuumHa wro Taa: (i) rM npuHyaysana cemejcreata
Ha Hej3aMHIUTE UNeHoBM Aa ce pacTypart; (ii) rv Hapywysana npasata u crobogute Ha
pyckuTe ap>xagjaHu; (iii) NoTTUKHYBana camoybucTBO MK 001Batbe HA MeAULMHCKA
nomouu; (iv) ro owTeTyBasa 34paBjeTo Ha HejanHuTe creaberunum; (v) rm nprMmamysana
Ma/IoNeTHMLMTE BO BEpCKATa OpraHm3saumja; 1 (vi) rv noTTMKHyBasa rpafaHuTe aa v
on6vBaaT HUBHMTE rpafaHCku AO/HKHOCTU. OBa pe3ume Ke ce COCpefoTouM CaMo Ha
Toa fann 6UN0 HEOMXOAHO BO €4HO AeMOKPATCKO OMMWTecTBO fAa ce 3abpaHysaaTt
aKTMBHOCTUTE Ha 3aefHMLATa-XanuTen MopajM Toa WTO Taa MOTTUKHYBasa
camoybucTso nav ofbvBarbe Ha MeAWLMHCKA MOMOLL.

CyfoT cornefian Aeka pyckute CyAOBW He Ce MPOM3HEene No OAHOC Ha HaBOAMTe
32 NOTTUKHYBakbe Ha CaMoybuCTBO. He MOXes0 fa ce cMeTa Jeka 040MBaHeTo Ha
TpaHcdy3nja Ha kpB 6KM0 MCTO WTO U camoybucTBoTO, bUAEjkM Toa He BKIydyBano
Hamepa fia ce 3abp3a CMpTTa Npeky NPeKNH Ha NeKyBatbeTo (TPETMAHOT). CMPOTMBHO
Ha TOa, HAMECTO MCK/ydyBarbe Ha CEeBKYMHWOT TpeTMaH, JexoBMHUTE CBeAOUM ja
3a/ip)KyBase HaAexTa 3a OrnopaByBatbe WM eAHOCTaBHO Mpasene M300p BO OAHOC
Ha MeAMLMHCKWTE npoueaypu. 3aToa, 06BMHEHMETO f[eka 3aeAHMLaTa-KaauTen
NOTTUKHYBasa CaMOybUCTBO HeMasno dakTuuka 3acHOBAHOCT. COOABETHO Ha TOa,
Cy[oT MpoAJO/KMA [ia UCMUTYBA CaMO AaNW UYNEHOBUTE HA JEXOBUHMUTE CBEAOLM
oabuBane MeAMLMHCKA MOMOLL Kako pe3yaTaT Ha MPUTUCOKOT Of HUBHATA 3aefHuMLa.

Buno mno3HaTo feka JexoBWMHWTe CBefoLM BepyBase Aeka Bubawjata 3abpaHysa
3eMatbe Ha KpB, BKIyUYMTE/HO W Npeky TpaHchy3uja Ha KpB. 3abpaHaTa He [03BO/YBa
MCKAYyYOoLM, IYPU HM BO C/lydan KOra Ce CMETa/io 33 HEOMXOAHO Aa Ce Cracu >XXUBOTOT
Ha noepuHeyoT. CyfoT NoTBPAWMA Aeka of0MBAHETO HA TPETMAHOT 33 CMacyBare Ha
XKWBOT OZ BEPCKW NMPUUMHU BKAYUyBaNO KOHGAMKT nomefy MHTEpPecoT Ha ApXasaTa Aa
T 3alWTUTU XUBOTUTE Ha Hej3VIHl/ITe rpafaHM M NPpaBOTO Ha NMOEAMHELOT Ha (I)VI3VIl4Ka
W peanrnosHa aBTOHOMMja. MOUMTYBaHETO Ha YOBEKOBOTO [OCTOMHCTBO, c10boaata,
NOMMMUTE Ha CaMoomnpeaeslyBatbe M aBTOHOMMja HAa JIMYHOCTA MPETCTaByBase fen of
CamaTa CylWTMHa Ha KoHBeHUwjaTa. ChobopaTta fja ce BOAW COMCTBEHUOT XMBOT Cropes
Heuwj concTeeH 136op ja BKIydyBana MOXHOCTA Aa Ce BPLIAT aKTUBHOCTU KOW MOXaT Aa
6uaat Gr3NUKM WITETHU MM ONACHM 33 HErO WJIN 33 Hea. YiuTe NoBeke, Ha/I0XKyBaHeTo Ha
MeANLMHCKN TPETMaH 6e3 CornacHOCT Ha NoeaMHeLOT HaB/eryBa BO HErOBKOT NpyBaTeH
XUWBOT OZ UNEHOT 8, ypU v Kora Toa 6110 HEOMXOAHO 3a fia Ce CMpeYn CMpTTa.

CypoT HarmomeHasn Aeka MHOTY BOCTAHOBEHU jypUCAMKUMW Beke WCMUTyBane

CMYHWM ClyYan Kako OBOj CO JEXOBMHUTE CBEAOLM 1 3a3e/1e CTOjanLTe feka foaeka
JaBHMOT MHTepeC 1 Ce 3auUyBaaT XKMBOTUTE HA MALIMEHTUTE € EKCTPEMHO CUAIEH, UCTWOT
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Tpeba fa ro AONyLWTW NMOCUHMOT MHTEPEC Ha NaluMeHTOT c1060AHO Aa o HacouyBa
HEroBMOT CONCTBEH XMBOT. Cy[I0T MCTO Taka Hariacua [ieka OCBEH ako MMa noTtpeba
Aa Ce 3aWTWTaT TPeTW LA, Ha NpUMep, NPeKy 3af0/KUTENHOTO BaKLMHUPatbe BO
BpeMe Ha enuaemuja, Ap>Xasata Mopa fa Ce BO3APXM 04 BMellyBatrbe BO c1obodaTa
Ha noeaMHeuoT Aa ja u3bupa HerosaTa 34paBcTBeHa Hera. CnoboaHMOT M3bop
W camoonpeaenyBareto ce GyHAaMeHTaNHW COCTOjKM Ha XKMBOTOT, Ma TakBOTO
BMeLyBatbe 61 ja HaMasM/I0, HAMECTO /1a ja 3ajakHe BPEAHOCTA Ha XUBOTOT.

MefyToa, pycKuWTe Cy[OBM KOHCTaTMpase feka ofbuBarbeTo He 6uno u3pas
Ha BMCTWUHCKATa BOJja Ha >aNWTenuTe, TyKy pe3yaTaT Ha NPWTUCOKOT Of HMBHATA
3aefH1Ua. HacnpoTy Toa WTO Ce 3acerHaTut 3/paBjeTo Ha MaLUMEeHTOT W BepojaTHO
XKMBOTOT, aBTEHTUYHOCTA Ha HMBHOTO 0AGMBatbe HA MeAMLMHCKA MOMOLI MpPeTCTaByBa
JIETUTMHA rpuXa. Bp3 0CHOBa Ha Toa, MpaBoTo ,.Aa ce obuae aa ce ybean Heuwj cocen”
6110 Npeno3HaeHo Kako CYLWTUHCKU efleMeHT Ha BepckaTa c10604a. CyaoT Hanpasu
pasrpaHuuyBarbe nomery nosoxbata Ha BOEHO /MLie KOE He MOXes0 fa Ce MoBjeye
O/ BEPCKUTE Pa3roBOpY MHULMPAHW Of HErOBUTE HAaZpeAeHw, WTO MOoXe Aa ce rieaa
Kako 064K Ha ManTpetuparbe (MOOGWHT) AWM HEMpUMEPEH MPUTUCOK, U Pa3roBOPOT
nomery UMBUAHK ML, WTO O MOXEN Aa Ce onuLle Kako cI060AHa W HeBMHA pa3meHa
Ha naeun. Bo 0BOj C/lyyaj, BO AOMALIHMTE NPECYAN He Ce HaroBeCTyBa/o Aeka o4 CTpaHa
Ha 3aegHuuata buna npuMmeHeTa kakea 6w10 popma Ha HEMPUMEPEH MPUTUCOK UK
HEMpPOMNWCHO BAMjaHWe. HanpoTuWB, Ce YUMHENO AEKA NaKo MHOTY O/l Y/IEHOBWTE HampaBW/e
cBeceH u36op fa opbwjat TpaHcdy3uja Ha KpB, Npes MPUTUCOKOT Ha MeAMLMHCKaTa
UTHa ciyxba, Npeky NomnosHyBarbe Ha KapTUUKKM ,Be3 KpB“ KOM TWe NIMYHO TV Hocesle.
Mopaam T0a, HeMaso GpaKTUYKM OCHOB 33 HAOAOT Ha PYCKMOT CyA Aeka OAOUBaHETO Ha
TpaHcdy3mja Ha KpB He 6110 M3pa3 Ha BUCTMHCKATA BOJIja HA XaauTeauTe.

[Ap>xaBaTa Hema npaso cnopej KoHBeHUMjaTa Aa OANydYyBa AaNu yBepyBarbaTa ce
NerMTUMHU CO OrNIef, ieka NpaBoTo Ha cnobo/a Ha BepaTa ro MCKAyuyBa Toa Of KakBa
6uno puckpeuwnja og Toj BUA. Kako 3aknydok, CyaoT yTBPAUA fieKa pyckuTe CyA0BH
He mokaxane kakea OUN0 ,HEOANOXHA onwTecTBeHa noTpeda“ 3a ,peNeBaHTHU W
[AOBO/HU NPUYMHM® 33 13 TO OMPaBJa OrpaHNUyBakeTO Ha NPaBOTO Ha XanuTenute
Ha aBTOHOMMWja Ha IMYHOCTA BO MOTAe] Ha PeANTMO3HNTE yBEPYBatba U GUINUKUOT
nHterpmteT. C& Ha C&, CaHKUMjaTa M3peyeHa Of CTpaHa Ha pyckute cynosu buna
MpeTepaHo CypoBa ¥ HEMpOMOpUMOHANHA Ha NErMTMMHATA Lea Koja ce MMana
npeasug. OTTyKa, MMano NMOBPeAa Ha YEeHOT 9 TOAIKYBAH BO CBET/IMHA HA YNEHOT 11.

OcTaHaTtv nospean

MpuumHaTa 3a 046MBaHETO Aa Ce NpeperucTpupa 3aegHuuaTa-xaanten Hemana
3aKOHCKM OCHOB CO or/ief ieka He 6110 KOHCTaTMPaHO AeKa Taa NpekplunIa Kakos

365



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

6nno gomalleH 3akoH. Kako TakBo, 06MBakeTo Ha BAacTUTe He OUI0 HanNpaBeHo Co
nobpa sepba 1 ja npeHebperHano JOMKHOCTA 332 HEYTPAJIHOCT U HEMPUCTPACHOCT BO
OAHOC Ha 3aefHNLaTa-xanuTes. Mopaav T0a, MMano NoBpeaa Ha UNeHoT 11 TO/IKYBaH
BO KOHTEKCT Ha YNEHOT 9.

UneHoT 6 UM HaMeTHyBan 06BPCKA Ha [pXaBWTe [ja r0 OPraHM3npaaT HUBHUOT
NpaBOCYAeH CUCTEM HA TAKOB HAUMH LITO TOj K& MOXeA Aa OA/1yYyBa N0 NPeAMETUTE BO
pa3symeH pok. C/10XXeHOCTa Ha 0BOj NpeIMeT He MOXea f1a ja 06jacHU npekymepHaTa
AO/DKMHA Ha rpafaHckaTta nocTanka (WecT roAunHu) 3a pacnylwTare Ha 3aefHuLaTa-
xanuten. Cnopeg Toa, ApXkasaTa noTdpanaa Bo HejanHaTa 00BpCKa M MMano noepesa
Ha YNEeHOT 6 CTaB 1.

YneH 41

CynoT WM [OCYAUA Ha XaauTenute 20,000 €eBpa Kako HaZAOMECT Ha
HeMaTepujasiHaTa WTeTa 1 50,000 eBpa 3a TPOWOLM W U3AATOLM.
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Omcycmsomo Ha podumesicka co2nacHOCM 3a MeduyuHckama ucmpaza

Ha 0esem200UWHUYKA 3a KOja nocmoesie COMHexcu 0eka busia Xpmaa Ha

cekcyasnHa 3noynompeba 00 Hej3UHUOM Mamko U 000/1208/1€KyBaHeMO
80 ynamysarbemo Ha 0epMamos02 NOBP3AHO CO Mod 2u nospeduse
Hej3uHUMe Npaga u Npasama Ha Hej3uHUOM Mamko 00 uieHom 8

NPECYAA BO NPEAMETOT M.A.K. u P.K. npotue OBEAUHETOTO
KPAZICTBO [M.A.K. and R.K. v. THE UNITED KINGDOM]

(Xanbw 6p. 45901/05 1 40146/06)
23 MapT 2010

1. TnaBHu ¢pakTH

Bo fBa HaBpaTw, BO centemMBpy 1997 1 BO deBpyapu 1998 roAnHa NpBKUOT XaauTten
ja 3eman HerosaTa [eBETrOAMWHA Kepka (BTOPUOT XaAWTeN; XanuTesnkara) Kaj
HWBHWOT CEMEeH fieKap NOpaAMW 3arpuMXXeHoCT 3a Toa WTO WM3INefano Kako MoApuLa
Ha Hej3nHuUTe Ho3e. OBa 6UN0 MPOCAEAEHO CO MoceTaTa BO MapT 1998 roAnHa Ha
neaujatap, Koj UMan npumepoun of KpeTa u dotorpadun of xanutenkara Kou
bune 3emeHu BO OTCYCTBO Ha obaTa POAWTENM M MOKPaj HamomeHaTa Of CTpaHa
Ha TaTKOTO Aeka KakBu Ouno TectoBu Tpeba fa 6muAaT HanpaBeHW BO NPUCYCTBO Ha
MajKaTa MAM CO HEj3MHA M3pEUYHa COMMACHOCT. MpKU HEJ3UHOTO NMPUCTUTHYBAHE BO
6onHMLaTa, MajKaTa Ha XaauTeakaTa 4ana COrMacHOCT 33 HATAMOLWHO UCMUTYBakbe
Taa buna nogouHa MHGOpMUpaHa o4 NefmnjaTapoT Aeka UMano [OKa3n 3a CekcyasHa
3n10ynotpeba. Ha xanutenkarta He i 6une NocTaBeHM Npallakba 3a 310ynoTpebaTta Ha
Koja ce COMHeBa/0. Ha NpBMOT XanuTes Toj ieH BOONWTO He My 6110 403BO/IEHO Aa
ja mocetu xanuTtenkata, a nocae Toa Camo Noj Haa3op.

MNako BO MefyBpeMe MajkaTta ro MHGOpMMpana neamjaTapoT Aeka xaautenkara
HeoAaMHa ce »asena Aeka Taa Ce CaMOoMoBpeanaa BO3ejKM Ce CO Be0CUneaoT,
neanjatapot O6UA  HACTOjUMB f[eka WMMano cekcyaaHa 3noynoTpeba. Hekosky
[eHa MoaoliHa, 0TKAKO MajkaTa Ha anuTtenkata 3abenexana oapeaeHn benesn
Ha Hej3auHMTe paue, Taa bwuna ynateHa Ha gepmatosor. Llect geHa nocae Toa,
Ha >anutenot n 6UN AMjarHOCTULMPAHO PeTKo KOXHO 3abonyBarbe M Taa Ouna
oTnywTeHa o4 6onHMUaTa. MeAunjaTapoT MOTOa HaMMWaa MUCMO BO KOE HaBes jeka
MMaso HeJOBOJIHM JOKA3M 3a fja Ce CMeTa feka Taa buaa 3noynoTpebeHa.

CnefcreeHo Ha »anbeHnot HaBOA4 Ha XaUTENNTE, HE3ABNCHUOT PEBU3NCKN MaHEN

YTBPAMWA fieka CoXanuTenkataTpedano aa bmae parosapaHo 3a bese3unTe Ha Hej3HaTa Koxa
W fieka foAeka neanjaTapot He Moxen Aa 6uze 06BMHET 33 MOrpeLHO AWjarHoCTULMPatbE
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Ha MOAIPUHKMTE, HEOAN0XHO Tpebasio Aa ce 6apa MUC/erbe Ha JePMATONOrOT. KaiuTennte
Ouie HeyCrelwHM BO NocTankata 3a HeBPEXHOCT NPOTUB JI0KA/IHWUTE BAACTY 1 BOHWUKMOT
TpycT. U asete 6uie nMpaBHO MOMOrHAaTM BO TEKOT HAa MPBOCTEMEHATa MOCTanka, Ho
»a/Te/IKaTa ja MoB/ek/a Hej3nHaTa npaBHa NoMOLW Npwu NOAOLHEXHUTE Xanbu.

2. Oanyka Ha CypoTt

MpBUOT XanuTes ce Xanea Aeka npetpres AylwesHa 60/Ka v MOHUXYBaHE Kako
pe3ynTaT Ha 06BMHEHWjaTa NPOTUB Hero, o WTo b6u/e NoBpeseHU HeroBuTe Npasa
O/ YNEHOT 3. XanuTenuTe MoHaTaMy Ce Xa/ese Mo YleHOT 8 33 orpaHuuyBakbaTa
Ha MOCeTU BO MepMOAOT Kora Xa/nuTenkata 6una Bo 60NHWLATA W fieka KpBHUTE
npumepoun u ¢otorpadunte Oune 3emeHu 6e3 poanTencKa COMIACHOCT, a
XaNuTenKaTa ce Xasena no YNeHOT 6 Aeka NpaBHaTa Nomol i 6uia NoBaeyeHa Bo
TEKOT Ha XanbeHaTa nocranka. KoHeuHo, NpBUOT XaAnUTeN Ce Xanen Mo UaeHoT 13
AeKka Toj He Moxesn Aa 6apa HafOMECT Ha wWTeTaTa MPUUYMHETA CO MOCTaNyBaHeTO
Ha Jloka/iHaTa BACT CO C/lyYajoT Ha HeroeaTa Kepka 3a CMeTKa Ha KoHCTaTauujaTa
Ha JOMaLWHWOT CyA AeKka coracHo obuuajHoTo mpaso (common law) He nocToena
AO/DKHOCT 3a rpya Koja UM npunarfana Ha poguTtenute.

YneH3

[logeka MepkuTe 3a 3aWTWUTa Ha fJeuata reHepanHo 6w Moxene faa wMm
npeau3BMKaat AywesHa 60/Ka Ha poOAMTENUTE W MOBPEMEHO MOHUXYBatbe, ako
Te Bune OCOMHUYEHW Aeka NoTdpauAe BO HUBHUTE POAMTENCKM OATOBOPHOCTH,
6u 610 KOHTPAAMKTOPHO Ha [eN0TBOPHATa 3aWTWTa Ha [ETCKUTE npasBa Aa ce
cMmeTa fieka Bnactute 6uae aBTOMATCKM OATOBOPHM 3a poauTesMTe cCropes 0Baa
oapenba cekoraul Kora Tve Ke 3rpelesie, pasyMHO UAK MOMHAKY, MPW BPLIEHETO Ha
HUBHUTE [O/MKHOCTW. MocaefoBaTenHo, Tpebano Aa noctom Gakrop pasanueH of
BOOOMUYAEHOTO CNPOBE/YBatbE HA TUE JOKHOCTM 33 paboTaTa Aa 0jae BO ONCeroT Ha
uneHoT 3. loaeka CyfoT He ce COMHEBas eka noctoena AywesHa 604ka kaj npsuoT
XKaNNTeN0T Koj BUA NOTpelHO 0COMHMYEH 3a 370ynoTpeba, Toa He NpeTCTaByBaso
nocebeH eneMeHT TakoB WTO 61 Npean3BMKan HErOBOTO CTPafakbe 1a OAM Haj OHa
LITO € CBOjCTBEHO Ha CMPOBEAYBaHETO Ha MEPKUTE.

MopaaunToa, CyaoT3akayumn Aeka xanbeHoT HaBoA No UeHoT 3 bna HegonywTeH.
YneH 6

bnno HoTMpaHoO AeKa Agofexa rpafaHCKaTa NocCTanka BK/lydyBa/sia KOMNANUUPaHU
NPpaBHW Npallakba N XaANTENOT HE MOXEN Aa CW AO03BO/IN MPaBHO 3acCTanyBame,
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YCKpaTyBareTO Ha MpaBHaTa momow 6u Moxena Aa NpeTcTaByBa OrpaHWUyBatbe
Ha npuctanoT Ao cya. Kora Toa 6uno caydaj, ongbueameto ke buae Bo ckaap co
KoHBeHUMjaTa CaMO [OKOJIKY TOA € BO COMACHOCT CO oApefeHa NeruTumHa uen
M Cpa3mMepHO Ha Taa uen. MpWuMHaTa 3a NOBJEKYBatbe HA MpaBHaTa MoOMOLW 0f
XanuTesnkata buna fa ce u3nese Bo NpecpeT Ha erMTUMHaTa rpuxa Aeka BO OTCYCTBO
Ha jaBeH WHTepec jaBHUTe nNapu Tpeba Aa UM 6MAAT AOCTaNHM CaMO Ha Xaautennute
unmwTo 6aparba MMae BepOjaTHOCT Aa Pe3yaTMPaaT BO A0AeNyBatbe Ha OTWITETa KOja
wTo 6maa norosemMa oA TPOLIOKOT Ha GUHAHCUPatbe Ha NpeaMeToT. MoHaTamy 6uao
MCTaKHATO U Jeka NPaBHUOT cucTeM Ha O6eAMHETOTO KpaaCTBO MpY»Xan rapaHLuum
33 la NoejuHLMTe Ce 3alTWUTaT of apOUTPapHOCT, kakea WTo 6uaa MOXHOCTa Aa ce
06Xann nosaeKyBareTo Ha MNOMOLWTA Mnpes He3aBUCHWOT KOMUTET 3a peBM3mnja Ha
dunHaHcnpamerTo.

Mopaav Toa CyaoT 3aK/1y4n ieka AYPY v aKo MOBJIEKYBAFETO Ha MPaBHaTa NoMOLL
MpeTCcTaByBasio OrpaHUUyBarbe HA MPABOTO HA MpWCTaN A0 CyA Ha XaauWTenkaTa, Toa
OUN0 NETUTUMHO ¥ MPOMOPLMOHA/IHO, WITO 3HAUe10 AeKa Hej3UHMOT XanbeH HaBosg
MO YNEeHOT 6 61N HeAOMYLWTEH.

YneH 8

Bo 0AHOC Ha OrpaHMUyBakbaTa Ha MOCETU 33 XKANUTENUTE BO TEKOT Ha JECETTE iEHA
Kora »aautesnkarta 6un XOCMUTaIN3nNpaHa, 6uno HECNOpHO AEKa NMMaA/JI0 NoBpeaa Ha
MPaBOTO Ha ABATa XANNTENN Ha MOYUTYBAHE HAa HUBHUOT CEMEEH XXUBOT.

Mako orpaHuuyBarbaTa bu/ie BOAEHM 04 IEMUTUMHATA Lie/1 33 3aliTUTa Ha NpaBaTa
Ha XaauTenKaTa, HeMano NPaBeH OCHOB 33 HWB HOKTA HAa NPMEMOT Ha XanuTeakara
n nopaam Toa CyAoT cMeTan Aeka Toa rv NoBpeAW/Io NpaaTa Ha ABaTa XaauTeaw
no uneHoT 8. Mocae TOa, MAKO Ha MPBMOT Xanuten My Oune fajeHn npasa Ha
noceTta 3a NpeocTaHaTWOT Nepuos Ha NpecToj Ha XaauTtenkarta o 6oaHMLATA, Toa
6110 NOA HaA30p M Ha TOj HAUYMH MPETCTaByBa/O KOHTWHYWPAHO BMelyBakbe. Toa
BMeLyBarbe 6110 BO COMMACHOCT CO 3aKOH W OMN10 BOAEHO 04 NeruTMaTta Les 3a
33WTUTA Ha MpaBaTa Ha XanuTeakaTta. Bo 04HOC Ha Toa Aanu BMellyBakeTo Ouao
HEONX0[HO BO eAHO [eMOKpaTCKo OMwTecTBo, Toa 6WA0 pasyMHO BO CBETIMHA
Ha pacmoNoXAWBUTE [OKA3W, 33 fJa MefMjaTapoT ce COMHeBa Ha 3/70ynoTpeba w
[a T KOHTaKTUpa couujanHute cayxbu. Mako mopa pa 6uno dpyctpmpauky 3a
poautenute Aeka vHGopmaumuTe 3a Benocunesckata Hesroga bune oumrnefHo
WTHOPWPaHW, KOHTUHYMPAHWUTE COMHEBAHbA Ha JI0KasHATa BAACT Gune onpasaaHm
3aT0a WTO camuTe poauTean bune nog COMHeHue n Kakeo 6o objacHyBarbe Koe
Tve ro obesbesune 60 NpeTnas3INBO TPETUPAHO. Bo cekoj cayuaj, Benocuneackara
He3roAa 6una NpMUMHA CamMo 33 efjHa Of OUMTAeLHUTE NOBPeaU.
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Cypnot cenak 6w 3arpuxeH 3a [Ba O HAaOAMTE Ha He3aBMCHMOT PeBM3OPCKM
naHen. Bo ogHoc Ha noTpebaTa Aa ce pa3roBapa CO Xa/nuTenkaTa 3a HaBoAMUTeE 3a
3noynotpeba, CynoT YTBPAWA feKa Toa He 6o Hen3beXHo Co ornes Aeka Aypu u
BO C/yYaj Ha Hej3aMHO Hermpatbe Ha Kakea 6uao 310ynotpeda 610 MasKy BepojaTHO
Aeka 3noynotpebata 6u Moxena Aa bupe MCKaydeHa Kako MOXHA MPUUYMHA Ha
Hej3nHMTe NoBpeawn. foNemMa 3arpuXeHOCT NPeAn3BUKaa W HAOLOT Ha MaHeNO0T Aeka
MUC/IeHETO Ha fiepmatonorot Tpebano ga buge npubaBeHO UTHO M HEOAOXHO.
[lepmatonorot 61 KOHCYATUPaH ypy YeTUPU ieHa MOC/e NPUEMOT Ha XanuTenkaTta
B0 6oaHMUaATa Kora majkata 3abenexana 6enesn Ha Hej3nHuTe paue. CnefcTBEHO
Ha TOa, MaKo NMPBUYHO NOCTOE/E PeNIeBAHTHM W JOBOHM MPUYUHM 33 BAACTUTE Aa
ce COMHeBaart Bo 3/10ynoTpeba, 04nararkbeTo Npy KOHCYATUPaHeTO Ha AepMaTosior
O MPOJIOHIMPAs0 BMeEWYBakeTo W He BUN0 Cpa3MepHO Ha JeruTrMHaTa LUen 3a
3alWTMTa Ha XanuTenkata o4 noepeaa. OTTyka, MMaso NoBpeaa Ha NpaBoToO Ha ABaTa
XKa/MTENN HA NOYNTYBAHbE HA HUBHWUOT CEMEEH XUBOT.

Bo norsies Ha TecToBuTe U doTorpadunte HanpaseHn 6e3 poanTescka CoOracHoCT,
AOMALHOTO MPaBO M Mpakca jacHO WM3MCKyBajse COMAaCHOCT Ha poAUTENUTE UK
Ha OHMe KOW Bpliene POAWTE/NCKA OATOBOPHOCT Nped Aa Ce OfBMBA Kakea 6w/o
MeAWLUMHCKA NHTepBEHUM]ja. PoanTeNUTe fasie U3PEUYHU MHCTPYKLMK Aeka He Tpeba
[a Ce CNpoBefyBaaT HaTaMOLWHW TecTuparbe C& [oAeKa He MPUCTUTHENa MajKkaTa.
VIMajkn v npeaBua TakBUTe MHCTPYKUMM, €AUHCTBEHOTO MOXHO OMpaBAyBakbe 3a
OANyKaTa fia Ce MPOAOJ/IXKM CO TECTUPAHETO Ha KPBTa U CO poTorpadpumute 610 aeka
ce 6apasne Tue aa 6uaaT HanpaBeHM UTHO. HO, cenak, HEMaslo JOKa3u KOW yKaxyBase
Aeka cocTojbaTta Ha XanuTenkata buna KpUTUUHA, BAOLWEHA U CO U3TeAN f1a Ce BAOLWMY,
WAW fieKa Taa MMana Kakea 6uno 601Ka UK HenarofgHoCT. HUTY, nak, noctoena Kakea
6uno npuumnHa fia ce BepyBa feka Majkata He 61 ja Jana cornacHoCTa U Aeka Aypw
1 aKo Taa Toa ro Hanpagesa Toa 6onHMLaTa Ke Tpebana aa nobapa peweHune of cya
€O Kkoj ce ofobpyBaat TecTuparbaTa. Bo TMe OKOJHOCTW, HEMAsO OMpaBayBatbe 3a
OANyKaTa Aa ce HampaBM TecT Ha KPBTa M Aa Ce HanpaBaT UHTUMHU poTorpadum Ha
AEBETTOAMWHOTO AEBOjYE, HACMPOTU U3peyHUTe Xenbun Ha obaTa Hej3anHU poanTen,
pojeka Taa 6una cama Bo 60/HMUATA. BMellyBareTo BO MPMBATHMOT XMBOT Ha
XasuTeskaTa nopagu Toa He 6MN0 BO COMACHOCT CO AOMAWHOTO NPaBo U 3aToa
CynoT cMeTan Aeka UMasio NoBpeda Ha U/eHoT 8.

Ynen 3

MpBWOT XanuTen HeMan CpeacTBa ko My Oune focTanHW 3a Aa TBPAM feka
JIoKanHaTa BaacT buna oAroBopHa 3a kKakea 6110 WTeTa KojalTo Toj ja npeTpnes 1 3a
Aa 6apa fa fobue HafOMeCT Ha Taa wTeTa. Mopaawn Toa, CyaoT eaHOMACHO 3aKAyUYn
AeKa UMasio MoBpeAa Ha UeHoT 13.
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YneH 41
Cynot My JOCYAWAN Ha MPBUOT Xaauten 2,000 eBpa N 4,500 €Bpa Ha BTOpUOT

Xaanten Bo nornen Ha HEMaTepVIja}'IHaTa lwTeTa # 15,000 eBpa Ha ,qBajuaTa 3d€4HO0
BO OAHOC Ha Tpowoun n n3fatoyn Ha nocrankaTta.
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XKanbeHuom Hasoo deka 006usarbemo Ha 8aacmume 0a 2u
pecpyHOUpaam yesno0CHUMe MPOWOYU 3d ek Koj Cnacysasn #usom
20 N0BpeadU/Io UseHom 2 6ua npo2iaceH 3a HedonywmeH

OANYKA BO NPEAMETOT HUTELLKU npoTus
NMOJ/ICKA [NITECKI v. POLAND]

(XKanba 6p. 65653/01)
1 MapT 2002

1.FrnaBHU paKTH

Xanutenor 6un pofeH Bo 1932 rofnMHa U Xuseen Bo burgowd. Hemy my buna
AWjarHoCTMLUMpaHa aMMoTpoduUHa naTepasHa ckaepo3a (A/1C) Bo 1976 roauHa. Bo
jYHW 1999 roaunHa, My 6un npenuwaH PunyTek, nek ynotpebysaH 3a ga tpetvpa AJIC.Toj
no6apan o ®OHAOT 3a 34PaBCTBEHO OCUTYPYBatbe Ha KyjaBko-Tomopcku (,doHA0T)
Aa My v pedyHAMPa LeAOCHWTE TPOLIOLM 3a 1eKOT. DOHAOT My OATOBOPUA BO MUCMO
o[} 28 jyHM 1999 rOAMHA, HaBeAyBajkW [eKa YeTUpPU Of NeTTe HeroBu Aekosu bune
LenocHo pedyHAMPaHU, OCBeH PuayTek, Koj 6Un nokpueH co pepyHanparbe o 70%.

XKanuTenot ce xanen 4O permoHanHaTa KaHLUenapuja 3a Aa ja YKUHE 0Baa OAyKa,
TBPAEjKN feKa Toj He MOXEeN fa CU ro A03BOMUN NEKOT M eKka Heman Aeua 3a Aa My
nomaraat. >anutenot ucTo Taka TepAen nped CyAoT Aeka Toj 37 TOAMHM naakan
NPUAOHECU 33 COLMjaNHO OCUTypyBakbe. PerMoHanHaTta KaHuenapwja ro npexena
bapareto [0 coumnjanHute cnyxbu kou ro opbusne osa bapare BO aBrycT 1999
roavHa v 3abenexane Aeka HeroBMOT CEMeeH Npuxoa 6U Haj HErOBMOT 3aKOHCKM
npar 3a AONONHUTE/IHA NnomoLw. Toj MCTO Taka A0OUA NUCMO Of MUHUCTEPCTBOTO 3
3[paBCTBO W COLMjANHU YCAYTU LWTO O NOTBPAYBA/NO peleHneTo Ha ®oHAOT.

Bo centemBpu 1999 rOAMHA CTEMEHOT Ha WHBAAWAHOCT Ha Xanutenot 6wn
3ro/leMeH 0 BTOp Ha MpB cTeneH. [0 HaroBoto 6apatbe A0 BPXOBHWOT CyA TOj
6un nHGOpMMpaH feka HMKakBa xasnba He 6MAa AocTanHa NPOTUB PELWEHNETO Ha
MUHUCTEPCTBOTO 32 34PaBCTBO U COLMjANHA CUTYPHOCT.

2.0anyKa Ha CyaoT
Xanutenot ce xanen feka oa40MBarETO 04 CTPaHa Ha ApXKaeaTa Aa ja pedyHanpa
LleNOCHaTa LUeHa Ha ek KOj CNacyBa XXMBOT ro NOBPEAMN0 HEFOBOTO NPAaBO HA XUBOT

04 YaeHOT 2 o KoHeeHUMjaTa. Toj UCTO Taka HaBeAYyBa/ AE€Ka Toa M NOBPeAnO
YJIEHOBUTE 8 U 14.

372



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

YneH 2

[lejcTBujaTta v nponywTakbaTa Npe3eMeH o BAaCTUTe BO NMO/IETO HAa NOUTMKATA
32 3/lpaBCTBEHA Hera MoXese Aa o Moe/jeuaT uneHoT 2. MoHaTamy, uneHoT 2 6w
MoXen fa 6uae NpUMEHMB OHaMy Kaje LWTO MOXE Aa Ce MoKaxe feKka BAacTute
ro CTaBW/e XWUBOTOT Ha XaAUTENOT BO PU3NK NPeEKY YCKpaTyBare Ha 34paBCTBeHaTa
Hera Koja Tne ce obBp3asie Aa My ja HanpaBaT reHepasIHO JOCTanHa Ha HaceeHNETO.

Bo 0Boj cayuaj, Cynot 3abenexan Aeka )anuTenoT ja y>KMBaa cTaHjapAHaTa jaBHa
34PaBCTBEHA Hera, BKAYYUTeNHO 1 6eCnaaTHU NeKOBK U MEANLUMHCKO NIeKyBarbe Bp3
OCHOBA Ha HEroBUTE NPUAOHECHU 3a COLMjaIHO OCcuTypyBamse. LlemaTa 3a cTaHfapAHa
jaBHa 3papaBcTBeHa Hera obe3bepyBana pedyHauparbe of 70% 3a PunyTtek. Bo
nornes Ha MeMLMHCKOTO NIeKyBakbe 1 MOrOAHOCTUTE Kou My bune obesbeseHn Ha
XaNuTenoT, BKAyUyBajku ro n pedyHanpareto of 70% 3a Punytek, He 61 Moxeno
Aa Ce Kaxe Jjeka Ap>aeata Bo nocebHMTE OKONIHOCTU Ha CAyyajoT noTdpanaa Aa
WCNONHW HejanHNUTe 0OBPCKM OZ YNEHOT 2 CO Hemnlakakbe Ha NpeocTaHaTuTe 30% 04
LIeHaTa Ha /IeKoT.

Mopaaw Toa, CynoT ro oTdpann oBoj fen of xanbata Kako oUNrIeiHO HEOCHOBAH.
YneH 8

Bo CBET/IMHA Ha HEroBMOT 3aK/y4yok Mo uneHoT 2, CyAoT CMeTan Aeka He ce
nojasuae nocebHM npaliarba no YaeHoT 8.

YneH 14

YneHoT14 v 3abpaHyBa CamMO OHUe Pa3/IMKK BO TPETMAHOT KOM HeMaaT 06jekTMBHO
WAW pa3yMHO onpasjyBakbe. Bo 0BOj ciyuaj, Toa buna npasuyHata pacnpegenba
Ha OrpaHWYeHWTe jaBHW pecypcu. YwiTe noseke, HEMano [0Ka3n 3a apbuTpapHoCT
BK/lyueHa BO pelleHneTo Ha ®oHA0T. Mopaaw Toa, Aen o4 xanbata 6un otdpaeH kako
OUUMNEAHO HEOCHOBAH.
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Mponycmom da ce ucnoAHAM NpasHuMe 3awWmUMmMHU 2apaHyuU Ko2d ce
Bpwes Npempec Ha Kavyeaapujama Ha xaaumenom u 06en00eHyBaremo
Ha He208UMe NCuXujampucku Nodamoyu 20 nNospeduse ueHom 8 U Moj
Heman npucman 0o epekmuBeH ek CNPOMUBHO HA UneHoM 13

MPECYAA BO NMPEAMETOT NAHTE/IEJEHKO npotus
YKPAUHA [PANTELEYENKO v. UKRAINE]

(Kanb6a 6p. 11901/02)
29 jyHun 2006

1.FrnaBHU paKTH

Xanutenor 6un popeH BO 1960 roAvHa U XuBeen BO YepHUTUB. Bo Maj 1999
roguHa, npotue Hero Omaa mokpeHaTa KpUBMUHA MocTanka 3a 3noynotpeba Ha
oBnacTyBarata u dancudukyBarbe CayxbeHM WMCNpaBM Kako MNPUBATEH HOTap.
Bnactute 3anneHune O6pojHW HEroBM NUYHW MpeAMeTW CO Oref feKka Crnposese
Ha/or 3a NpeTpec BO HeroeaTta KaHuesapuja usgageH of o6BUHUTENOT Ha YepHUTHKB.
KpuemnyHata noctanka 6una 3anpeHa of ctpaHa Ha OKpY>XHMOT Cyf BO [leCHUjaHCKK
BO aBIyCT 2001 r0fMHa BP3 OCHOBW KOW He MPEeTCTaByBa/ie OCHOBA 33 UCK/YUYBakbe HA
KpWBMYHATA OATOBOPHOCT CO Orned Ha 6e3HauajHOCTa Ha AenoTo. HeroBunoT xanbeH
HaBo/ Aeka oasykata Tpebaso aa bvae 3aCHOBaHa BP3 OCHOBUTE 33 MCK/yUyBatbe Ha
oAropHocTta 6un oTdpsieH o4 cTpaHa Ha OKPYXHMWOT CyZ4 KOj Harnacua Aeka MMano
[OBOJIHO 0Ka3K cobpaHu BO TEKOT Ha MCTparaTa 3a Aa Ce yTBpAM AeKa TOj ro U3BpLMA
[e10T0. ANeNaUnoHNOT Cyf ¥ BpXOBHMOT Cyf ja NOTBpAMAE O4yKaTa.

XKanutenoT nokpeHaa noctanka Bo koja of KaHuenapujata Ha 06BuHUTENOT 6apas
HaZlOMEeCT Ha WiTeTaTa Koja ja MpeTpren Kako pe3yataT Ha He3aKoOHWTMOT NpeTpec Ha
Herosarta KaHuenapuja. Bo aBryct 2000 rogmnHa OKpY>XHMOT Cyf Ha HOBO3aA0BCKM
MCTaKHaA [eka NpeTpecoT Ha HerosaTa KaHUe/napwja He3akoHWTO M Mpekpu
useHoBMTe 183 1 186 Of 3aKOHOT 33 KPUBMUYHATA MOCTAMNKa CO TOA WTO HEMY He My
6un BpaueH HanoroT 3a NMpeTpec Mako Ce 3Haes0 Kaje Toj ce Haofa, a nputoa buse
3an/eHeTn HEeroBWTE JINUHU MpeaMeTn kou He buie HemocpeaHo peneBaHTHW 3a
npeameToT. Cenak, Toj ro oabreHa bapareTo BpP3 OCHOBA Ha TOA WTO KPMBMYHATA
noctanka He 6uia 3anpeHa Bp3 0CHOBY KOV ja MCK/ydyBajie 0OirOBOPHOCTA. HerosaTa
xanba buna opbreHa oa cTpaHa Ha AnenaunoHMOT Cya.

KoHeuHo, BO Aekemepu 2001 roAuHa, XaauUTeNoT NOKpeHas noctanka npoTtus

MpaBHMOT Kojiel BO YEpHUrMB WU HEroBMOT AMPEKTOP 3apaau KAeBeTa BO Mornes
Ha TPU KNEBETHMUKM WMCKA3W Kou Ouie HampaBeHM Mpeky MeyatoT oA CTpaHa Ha
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AVPEKTOPOT BO TEKOT Ha pacnpapata Ha [loka3HaTa KOMUCKWja, BK/IYYUTENHO U Ha
e[leH 1CKa3 co Koj 6110 A0BEEHO BO Npalliakbe HEFOBOTO AYyLIEBHO 34pasje. CyaoT BO
Hoso3aBogcku nobapan, npubasun v U3Hen npes cygHuMLaTa gokasn og 6onHuuaTa
KOW Ce OfHeCyBaje Ha HEroBOTO AYWEBHO 34paBje W MCUXMjATPUCKU TPETMaHMU,
camo 3a Aa ce oabue HeroBoTo b6aparbe Kako HemoTKpeneHo. Bo OKTOMBpW 2002
roAvHa, ANeaaumroHmnoT Cya ja NOTBPAWA OBaa OANYyKa W AoHes nocebHa oanyka co
KOja ro oCyAu/a mMponycToT of cTpaHa Ha CyfoT BO HOBO3af0BCKM Aa ro ynotpebu
nocebHNOT pexum Koj ce bapasn 3a NCMXMjaTPUCKUTE MOAATOLM COTIACHO YNEHOT
32 01 YCTaBOT M U/NEHOBMTE 23 M 31 0ff 3aKOHOT 33 MoAaTouuTe Of 1992 roguHa.
Xanutenot 6esycnewHo nobapan of BpXOBHWOT Cyd Aa My AO3BOAU Aa Ce Xanu
cnopej KacaumoHaTa nocranka.

2. 0anyka Ha Cyaot

Xanutenor ce xanen feka HE3aKOHWUTUOT MPETPec Ha Herosata KaHuenapuja u
COO/IBETHO Ha TOa, 00e/N0/EHYBAETO HA [AOBEPAUBU MHPOPMALMU BO MOMIe Ha
HEroBOTO AlyWEBHO 3APaBje 1 COOABETHO Ha TOA NCUXMjAaTPUCKM TPETMAH Ha CYACKOTO
POUMIITE TO MOBPEAMIO HErOBOTO MPAaBO HAa MOYMTYBAakE HA HErOBMOT AOM W
MpUBaTEH XMBOT, COMMACHO Y/eHOT 8 04 KoHBeHLMjaTa. Toj noHaTaMy Ce Xanen aeka
0461BaKbETO HA BAACTUTE 1@ MY UCMIATaT Cropes AOMALIHATA WeMa 33 HAJOMEeCT Ha
LITETa 33 HE3AKOHMTOTO KPUBUYHO TOHEHE ja MOBPEAN/IO NPe3yMLmnjaTa Ha HEBUHOCT
O/l UNIEHOT 6 CTaB 2. KOHEUHO, TOj HaBEA 1eKa MMa0 HeAOCTUT Ha ePEKTUBHMN N1EKOBU
3a MOBpeauTE NMPETPMEHN COMACHO YEHOT 8 1 [1eKA TOA rO MOBPEAM0 UNEHOT 13.

YneH 8

Cy[oT HajnpBO YCTAHOBWA [€Ka MPETPecoT Ha KaHlenapujata Ha Xaautenor
HaB/IEr0/1 BO HETOBOTO MPaBO Ha MOYMTYBakbe Ha HETOBMOT AOM Of YNEHOT 8. He
61710 HEOMXOAHO f1a CE AMCKYTMPA [1a/n IPXKaBaTa YXMBA MOWMPOKA MapriHa Ha
MpOLEHKa 3a NPeTpecuTe Ha AEN0BHM NPOCTOPWM, 33 Pa3/inKa Of NpeTpecute Ha
CTaHOBMU.

3a BMellyBareTo 3 buae 3aKoHNUTO, Toa Mopa Aa 6110 U3BPLLIEHO ,,BO COMIACHOCT
CO 3aKOH“. Bo rnasara 16, 3aKOHOT 3a KPMBMYHATA MOCTANKa NpeaBuAes 3aWTUTHU
rapaHLMmW KOW M3NCKYBAaT Ha/l0roT 33 NpeTpec Aa My 6uje BpaueH Ha MLETO KOE Ty
OKynupa NpocTopuuTe Npes camuoT npeTpec 1 3abpaHysa naeHnaba Ha npegmeTu
M [AOKYMEHTW KOW He Ce HemnocpefiHO MoBp3aHW co uctparata. CygoT 3abenexan
[leKa BO HeroBaTa ofayka of aBrycT 2000 roguHa CyaoT BO HOBO3aBOACKM CMeTan
Aeka npeTpecot 6UN He3aKoHUT BP3 OCHOBA Ha TOA WTO BAACTMTE MponywTuae Aa
v 3anasart OBMe rapaHuuu. Baactute Ha My ro Bpaymie Ha/joroT 33 NPETpec Ha
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XaNWUTENOT NaKo TVe 3Haese Kaje TOj Ce HAaofa 1 v 3anaeHuae IMYHNUTE NCNPABK KOM
OUUTNIe[iHO He Ce OfiHeCyBasie Ha NpeAMeToT. [Topaan Toa, BMelyBakeTo He 6110 ,,B0
COTIACHOCT CO 3aKOH“ 1 ro noBpeAmn/Io YneHoT 8. OTTyKa, He 61U10 HEONXOAHO Aa ce
MCNUTYBa Aann T0a ,CAeLeN0 OfpeAeHa NerMTUMHA Len” u fanm 6uno ,HeonxoaHo
BO €AAHO AEMOKPATCKO OMITECTBO™

MoHaTtamy, CygoT notoa pasrieayBan fanu ob6enofeHyBareTo Ha AOBEP/UBUTE
MHOOPMaLMM BO NOT/IE[ HA HErOBOTO AYLWEBHO 3/paBje W MCUXMjaTPUCKU TPETMaH
Ha CYACKOTO pOuMLLITE HABAEMIO BO HEFOBOTO NPABO Ha MOUYNTYBatbe Ha MPUBATHUOT
XUBOT 04 uneHoT 8. CyaoT OATOBOPUA MO3UTMBHO Ha OBa npalarbe, Ouaejku
HUBHOTO 06€/N0AeHYBatbE ja NPOLWMPUAO TPynaTa Anua Ha Kou M bune fosepeHn
AOBEPANBUTE MHOPMALIN.

Bnapata He cnopena fieka mepkaTa He 6una ycornaceHa co nocebHMOT pexum
MpUMeH/INB BO OAHOC Ha coOMparbeTo, uyBareTo, ynotpebata u AucemMmHaumnjaTa Ha
MCUXMjAaTPUCKUTE NOAATOLM OZ UEHOT 32 O/ YCTaBOT M YNE€HOBUTE 23 11 31 0/} 3aKOHOT
33 nojaTtoum o4 1992 rogmHa. Mepkata 6uaa nopazm T0a He3aKOHUTA CNOPeA YNeHoT
6 0y 3aKOHOT 33 NCUXNjaTPUCKa MEAULIMHCKA MOMOL 0f 2000 rogmHa. OCHOBAaHOCTa
(MepuTymOT) Ha 6aparbeTo 3a KeBeTa He MOXKeNa 1a B/IMjae BP3 BaKBaTa KOHCTaTalMja
co ornep feka 6apaHuTe nojatouu He bune peneBaHTHM 3a NpecyAckaTa UcTpara.
CoonBeTHo Ha Toa, CyfoT CMeTan Aeka HUBHOTO obenogeHyBakbe He 6wa0 ,,BO
COTIACHOCT CO 3aKOHOT M rO MOBPEAN0 YNeHOT 8. IMajKku ro npeaBuz 0BOj 3aKy4oK,
Hemano notpeba a ce UCMUTYBA KakBa OUN0 MOXHA ONPaBLAHOCT HA MepKaTa.

YneH 6 crtaB 2

KoHBeHLMjaTa MOpa Aa Ce TO/KYyBa Ha HauuH KOj TV WTWTW NpaBaTta Kou ce
NpakTUUYHU U edeKTUBHMW, HAMeCTO TEOPETCKM W WIY30pHUW. UNEHOT 6 CTaB 2 He
ro rapaHTpa NpasoTO HAa HAAOMECT Ha WTeTa WAW NoBpaT (HaAoKHAAyBarbe) Ha
TpowouuTe Kora KpuBMYHaTa noctanka 6una 3anpeHa. MefyToa, cyAckaTa npakca
Ha CyfoT ycTaHOBMAA feka mpe3ymumjaTa Ha HEBWHOCT e HapylleHa TaMy Kaje
WTO CyACkaTa OA/MyKa BO KPMBMUHATA MOCTanka ro pedp/ekTupa MUC/IEHETO Aeka
06BMHETNOT e BUHOBEH 6e3 Aia ce JoKaxe AeKa TOj € BUHOBEH COMACHO 3aKOH. OnceroT
Ha YN1EHOT 6 CTaB 2 Ce NpOTera Ha CyackUTe OANYKM AOHECEHU OTKAKO roHeHeTo 6110
3anpeHo nav nocae ocnoboayBatbe 0 BUHa.

CypnoT 3abenexan feka BO mocTankata 3a HajoMecT Ha wreTa CydoT BO
HoBO3a0BCKM M ANENaLMOHMOT Cya M3pasue refuLTe 1eKa Xa uTenoT ro U3Bplimn
aenoto. MoHataMy, BO KpUBMUHaTa nocTanka, CyaoT Bo [leCHUjaHCKW UCTakHa feka
[0/leKa NOCTOe/Ie JOBOHO [10Ka3W 3a fla Ce YTBPAM [eKa Toj To W3BPLIWA AenoTo,
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nocrankata 6u 6una 3anpeHa nopagu 6e3HauyajHOCTa Ha AeN0TO. Ja3ukoT Ha CyaoT
BO [JecHujaHckm 6un HOBOMEH 32 fa Ce Mpekpwwy npe3ymumjata Ha HEBMHOCT CO
orfed Aeka Ha mocTankata npej Hero i HefocTacyBase BOoO6MUYAeHUTE eNeMEHTH
Ha KpMBUYHO Cyaetbe. Oa61BatbeTO Ha HETOBOTO bapatbe 3a HAJOMECT Ha WTeTa Bp3
0CHOBa Ha OBMe HAOAM CaMo ja BAoWKUAO paboTaTa. Bo Bpcka co Toa, CyaoT cMeTan
AeKa npuunHuTE HasegeHn o CyAoT BO [leCHUjaHCKN KOMOUHMpPaHK co 0f6MBaHETO
Ha HeroBoTo Dapakbe 32 HAaJOMECT Ha LWTeTa BP3 OCHOBA Ha TUE MPUUNHW ja Hapylwuae
npesymumjata Ha HEBUHOCT U TO MOBPEAN/IE YNEHOT 6 CTaB 2.

YneH 13

CynoT HajnpBWH pasriefyBan fanun noctoen epekTvBeH JeK 3a He3aKOHUTWUOT
npeTpec Ha KaHUenapujaTa Ha xaauTesnoT. lofeka Toj moxen fa nobapa vsjasa of
CTpaHa Ha MOBMCOKMOT 0OBMHUTE/ Aeka MpeTpecoT OUN He3aKOHWT, OBOj MpaBeH
ek Hemy He OM My 0BO3MOXWA KakBo 6uno ybnaxysawe. MoxHocta ga 6apa
obecwTeTyBatbe 3a HE3aKOHWTOTO TOHee oBAe OWaa HEMpUMEHAMBA CO OINed
Aeka b6aparbeTo Ha xanutenot 6uno 0a6UeHO BpP3 OCHOBA Ha TOa WTO KPUBMYHATA
nocrtanka He 61aa 3anpeHa Bp3 0CHOBYW KO ja UCKYyuyBa/ie 04TOBOPHOCTA. [ToHaTamy,
BO KpMBMYHATa NocTanka He 61U MOXeNo Aa Ce OLEeHM 3aKOHWUTOCTA Ha NPETPecoT, Co
ornep feka Taa buna 3anpeHa BO CTafUyMOT Npej CyAereTo.

CnenHo, CyfoT pasrieayBan fany nocroen eGekTueeH ek 3a 06e104eHyBarbeTo
Ha MCUXWjaTPUCKNTE MHOOPMALMM Ha XANUTENOT. NPy NOCTOEHE HAa MOXHOCTA 3a
3aTBOPEHO ,in camera“ cyfiere Ha NPeAMETOT He MOXENO0 Aa CE MMa OrpaHUyeH
npucTan [0 CyACKUTE CUCK WAKM [ia Ce OCUTYpa A0BEPAMBOCTA HA WHbOPMaLMUTE
obenogeHeT Ha pouMiiTaTa. 3HauyajHO e TOoa WTO AMenaunMoHMOT Cya He ro
npeknHan obenoneHyBarbeTo Ha OBEPMBY NCUXMJATPUCKM MOAATOLUN HUATY TOj My
Aonennn Kakeo 6110 obeclITeTyBarbe Ha XA AUTENOT, U MOKPaj HErOBMOT HAOA fieKa
obenofeHyBarbeTo 61N0 HE3AKOHMTO.

I'Iopa,qm TOa, UMano NoBpeAa Ha YIEHOT 13 CO TOa WTO TOj HEMan eq)EKTVIBEH NeK

33 [4a ro OCTBApW HETOBOTO MPABO HA MOYUTYBAHE HA [OMOT Y NPUBATHUOT XXMBOT Of,
y/leHoT 8.

YneH 41

Cy,ClOT MYy AOAENNA Ha XKanuTenoT 2,315 eBpa BO Noriej Ha MaTepMjanHaTa WTETa,
Kako 1 3,000 eBpa BO norsief Ha HeMaTepmjanHaTa WTETa.
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Tepderbama 0eka Opx#asHOMo (puHaHcuparbe 3a MeoUYUHCKOMO /1eKyBarbe Ha
}anymenume ja nogpeduno KoHgeHyujama busie cMemadu 3a HedonywmeHu

OANYKA BO NPEAMETOT NEHTUJAKOBA U APYTU npoTue
MO/AABUJA [PENTIACOVA AND OTHERS v. MOLDOVA]

(Kanb6a 6p.14462/03)
1jaHyapu 2005

1. TnaBHKu dpaKTH

Xanutenute 6onenyBane Of XPOHWUHO HePyHKUMOHMpare Ha OybpesuTe
wto 6apano TpeTMaH CO XeMOAWjanu3a Koja Tue ja npwumasne of 6osHMLATA BO
Kniwnres (,,SCR“). Cute Tne 6une NnpumaTesn Ha J0OAATOK 32 UHBANUAHOCT Nomery
60 mongascku nent (,MIN) n 450 MAN (wTo 6MN0 EKBUBANEHTHO HA NPUBINXKHO 4
[0 27 €Bpa BO Toa Bpeme). Te TBpAee Aeka npesd 1997 rofnHa HUBHOTO JIeKyBatbe
co xeMoawujanmsa 6na0 Les0CHO NOKPUEHO Of CTpaHa Ha ApXasaTa, HO 0f 1997 A0
2004 rofjMHa CaMo NeKyBakbeTo OJHOCHO TPETMAHOT U JiekoBMTE WTo buie CTporo
HeonxofHu 6une obeszbeneHn becnnatHo. OA 1 jaHyapu 2004 rognHa Monpgasuja
CnpoBefyBasa CUCTEM Ha HOBO MEAMLMHCKO OcurypyBarse (,pedopmata of 2004
rOAMHA*) nocae Koj xanuteaute rm fobusane 6eCcniaTHO peunmcu CuTe 3a HUB
HEONXOAHW /IEKOBMN.

Xanvtenute tBpaene aeka Bo CoeauHetute Apxasu, KaHaja u 3emjute of
EBponckata yHwja mnaumeHTuTe Kou WMmMaaT npobnem co HedyHKLMOHMPparbe Ha
6ybpe3nTe fobvBasne xeMoAMjaan3a BO TPU HaBpaTy (CECM) OA BKYMHO 9 Yaca HefeHO.
Monzasuja ro npy»xana uctoto HMBO Ha IeKyBatbe Npey 1997 roamHa. Cenak, nocsie 1997
rovHa MoAaBCKIUTe MaLneHTN 406KBaNe XeMOAMjaIM3a CAMO BO ABa HaBpaTu (cecum)
0/ BKYMHO 8 Yaca HeAe/HO M CaMOo Ha OHMe ,BO nowa dusmyka coctojba“ um buno
[03B0/1EHO A3 6MAAT NOANEXEHN HA TPeTa XemMoAnjanu3a. YwTe noseke, Tme TBpAene
AeKa HUBHATa MHBAaAWAHWHA 6113 HEAOBOIHA 33 A T NOKPUE TPOLIOLMTE HA 1eKOBUTE
332 XemoAwujanusa u Aeka Tve nopaau Toa buae U3NoxXeHn Ha HemogHocanBa 6onka
n cTpagarbe. Cnopes >XaauTenute, Hekow nauyneHTy ofbune fa 6MAAT MOAIOKEHM
Ha neKyBarbe 6€3 1eKOBM M KaKo pe3ynTaT Ha Toa mouuHane. KOHeYHo, HeKou 04
XANUTeNNTE KO XMBEEe BO BHATPELWHOCTA HA 3emjaTa TBPAe/e AeKa HUM He UM bune
HaJOMECTEHW HUBHUTE NaTHW TpoLoLUW A0 KNWWHEB 33 Aa MPUMAaT XeMOANjan3a, n
NOKpaj npakcaTa nomMery N0KasHUTE BJACTV TOA fa ro Npagar.

Bo 2003 roguHa TpueceT M ABajua JOKTOPW Of OALENOT 33 XEMOAMja/NM3a Ha
SCR motnuwane NUCMO aJpPeCUpPaHOo A0 XKANUTEAUTE U A0 HEKONKY BECHULUM BO
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Knwunmwes BO KOe HaBeAyBa/e [eKa CTankata Ha CMPTHOCT Ha MALUEHTUTE Kaj KOU
MMano HepyHKUMOHUPare Ha bybpe3nTe ce HamManwWna feceTKpaTtHO of 1980-Te
FOAVHU U jeKa HUBHOTO APXKaBHO GUHAHCMPatbe Ce 3r0IEMU/I0 TPUKPATKO BO TEKOT
Ha nocnefHWTe iBE rOAMHMW. TUe UCTO Taka HaBeayBa/le Aeka HUBHUTE NALMEHTH O
Aobuneane MCTUOT TPETMaH Kako v NaLueHTUTe of Apyrute 60NHULM BO KUWNHEB.

2.0anyKa Ha CyaoT

Xanutenute ce xanene feka notdpaareTo Ha ApxaeaTta ga ro GuHaHcuMpa
HWBHOTO /leKyBatbe CO XEMOAMjasM3a ro MOBPEAUNO HWBHOTO MPaBO Ha XMBOT
OA Y/NeHOT 2 oA KoHBeHUMjaTa U HUM WM MpPeAW3BMKANO CTpafatbe CMPOTUBHO
Ha uaeHOoT 3. TMe MCTO Taka HaBeayBaje [eka Kako MocieAvua Ha Toa bune
NpUCUAEHN A W TPOLWAT NapuTe Ha HUBHWUTE CEMEjCTBA 3a HWBHOTO JIEKYBatbe,
BMELIYBajKN Ce BO HWBHOTO MPaBO Ha CEMEEH XMBOT O Y/NEHOT 8. Tue 1CTO Taka
HaBefyBase AeKa HUBHUOT CTaHAApA Ha rpuxa 61 nosiow 04 OHOj Ha NaLUMeHTUTE
BO ApyraTa 60/HMLA BO KM WHbeB KOja buia GUHaHCKMpaHa 04 N0KaAHUOT ByLeT 1
AeKa afMUHUCTPATUBHUTE Gapuepu 1 cnpeunae anuata Kou He Guae XuTeam Ha
Knwurbes fa 6apaat TpeTMaH TaMmy CMPOTMBHO Ha UeHOT 14 BO KOMOUHauMja Co
useHOBMTE 2,3 1 8. Ha KpajoT, Te Ce Xanene Aeka HeMase Npuctan Ao edpekTneeH
MpaBeH /JieK CPOTMBHO Ha UeHOT 13.

YneH 8

MNako XanuTenute ro noejekne oBoj XanbeH Hasoa 6e3 objacHysarbe CyaoT
NOBTOpW/ fieKa TOj ro uman nocnegHuWoT 360p BO MpaBHaTa KapakTepusauuja
Ha GaKTUTe Ha CNy4yajoT U CMeTan Aeka OMN0 HEOMXOAHO Aa CE WCMUTYBA Kako
HeaOCTUrOT Ha APXaBHO QUHAHCMparbe 3a XeMOAMjanM3a Taka U NoTPpaareTo
Ha JI0Ka/IHUTE BAACTK Aa TV NOKPUjaT NaTHUTE TPOWOLUM Ha XaNUTeUTe COMNACHO
MPaBOTO Ha MOYUTYBAHE HA MPUBATHNOT XNBOT.

[lp>xaBuTe MMaaT No3uTMBHa 0OBPCKa fa CrpeyaT BMellyBatbe B0 apbUTpapHOTO
BMELLYBatbe BO MPABOTO HA MOEAMHELOT Ha NMPUBATEH U CEMEEH XMBOT. KOHEUHO,
TWe MOpaaT Aa MOCTUTHAT NPaBMYHA PAMHOTEXA NOMefy MHTEPeCHUTE Ha NoeAUHLNUTE
M Ha 33aefHMLATA KaKO LenuHa. KOHBeHLMjaTa He rapaHTMpa npaso Ha becnnaTtHa
MeAWUMHCKa Hera. Ho, CyfoT MpeTXoAHO 3a3e/ CTaB fieka U/eHOT 8 e MpUMEHINB
Ha »anbeHUTe HABOAM 3a jaBHO GUHAHCUpatbe KOU Ce OfHecyBane Ha GU3NUKMOT
W NCUXONIOWKMOT MHTETPUTET Ha MauUWeHTUTe CO MomnpeyeHOCT. Mopaan Toa, TOj
KOHCTaTMpan Aeka uYneHoT 8 ce MpuMeHyBas BO OAHOC Ha XasnbeHMOT HaBoA Ha
XaNUTeNnTe 3a HeJOBONHO GUHAHCMPAtbE HA HUBHOTO /IEKYBatbE.
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Cy[OT v NpU3Ha/ NOTEWKOTUUTE KOU HABOAHO TV MPETprene XaanTenTe, Kako
V1 BUCTUHCKOTO NOAOOPYBatbe KOEWTO LeN0CHOTO MOKPUBAHE Ha TpowouuTe 6u ro
AOHEN033a HUBHUTE NMPUBATHU U CEMEJHM XUNBOTU. CEMaK, CO OrNe] Ha 3aM03HAEHOCTa
Ha HaLUMOHaNHWTE BNACTU Kako co baparbaTa Ha CUCTEMOT 32 3/,paBCTBEHA HEra,
Taka v CO HeroBuMoT jaBeH OyleT, Tue bune nofobpo No3nuMoHupaHu ogowTo CyaoT
A3 0ANy4yaT 32 pacnpefendaTa Ha OrpaHUYeHnTe ApXaBHU CPeACTBaA. 3apaau Toa,
MapruHaTta Ha npoueHka koja 1 6wna gajeHa Ha Ap>KaBaTta BO 0BOj C/ydyaj buna
wupoka. Mako 610 NOXeNHO 33 CUTE NaLMEeHTW Aa MMaaT LenoceH npuctan Ao
MEAVLMHCKM TPETMAH KOj CMnacyBa XWBOT, OFPAHUUYEHUTE pecypcy 3Hayene Aeka
TOa He 6110 cekoralw MOXHO, 0COOEHO He BO C/lydyaj Ha MOCTOjaH U CKan TPETMaH.
Toj 3abenexan aeka Ha xanutennte He UM bune obesbefeHn CO0ABETHA OCHOBHA
MeAMLUMHCKA Hera u 0OCHOBHUTE NeKoBM npej pedopmaTa o4 2004 rOAVHA U feKa
HWUM 1M OnNa Npy>KeHa peyncy LenocHa MeanMLnHCKa Hera nocse Toa. NMopaaw Toa
ApXaBaTa He noTdpannana fa nocturHe dep 6anaHc nomery HUBHUTE UHTEpECU
M OHME HA 3ae[HMLATA KAKO LenuHa. YwTe noseke, CO OMef Aeka cuTyauwujaTa
Ha >KanuTenuTe 3HaUMTENHO ce nofodbpuaa nocne pepopmaTa o4 2004 rOAMHA,
ApXaBaTa He notdpamna Aa ja MCMNOAHW Hej3WHATa Mo3UTWBHA 06BpCKa 04
uneHoT 8. O4 Tve NpuuuHu, CyaoT ro oTGpAnA XanbeHnoT HaBoS Kako OUYNUTNe[HO
HEOCHOBAH.

YneH 2

YNeHoT 2 e peneBaHTEH Kora ApxasaTa npesemanaobspcka obesbenn jaBHa
3APaBCTBEHA HEra W HEj3MHOTO YCKpaTyBakbe ro CTaBa >XWBOTOT HA NOEAMHELOT BO
pu3nk. MefyToa, xanutenute He ycrneane aa obesbenat kakeu 6uno Aokasm aeka
HWBHWTE XXMBOTW Oune cTaBeHW NoA pusnk. CyaoT HamoMeHan feka XPOHWYHOTO
HepyHKLUMOHUparbe Ha Bybpe3nTe 6MN0 NporpecMBHO 3ab60yBakbe KOEWTO 1Mano
BMCOKA CTamnka Ha CMPTHOCT Hacekaje HW3 cBeToT. [opaan Toa, TBPAeHeTo Aeka
OpojHU MauMeHTU MoumHane He BUAO AOBOMHO Aa AEMOHCTpUpA MpOMyCT Aa ce
3alWTUTV NPABOTO Ha XMBOT 0e3 0oKa3m feka CMPTHUTE cayyamn buae npean3BuKaHu
04 HEefOCTaTOKOT Ha COOABETHA MeAMLMHCKA Hera. Bo norned Ha NO3UTUBHUTE
06Bpcku Ha ApxaBata, CyAOT HaWoOA feKa HemMasno NpUUMHA Aa Ce OTCTanu OA
HeroemTe 3aKAydoum no YneHoT 8. Kako pe3yatat Ha Toa, CyaoT ro oThp/ana oBoj fen
04 xanbata Kako OUMIeHO HEOCHOBAH.

YneH3

Co or/ief; Ha HEroBMOT HaoA Mo ujieHoT 8, CyAOT CMeTan fieka He ce MojaByBano
nocebHO Npallarbe No UaeHoT 3.
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YneH 13

YneHoT 13 rapaHTpan edpekTMBeH JOMaLleH NpaBeH /e 3a a Ce OArOBOPU Ha
apryMeHTMPaHMOT xanbeH HaBOA KOj MOXeN Aa ce oKaxyBa cnopes KoHBeHUwjaTa.
Xanutenute He nokpeHane KakBu OWUA0 aprymMeHTUpaHu »anbeHuW HABOAM KOM
MOXe/le a ce JoKaxyBaaT cnopes KoHeeHUMjaTa 1 nopaau Toa CyaoT cMmeTan feka
0BOj Aien oy xanbata Oun HegoNywTeH.

YneH 14 Bo kombuHaLwmja co YAEHOT 2 1 3

Xanutenute He noaHesne kakeu OMN0 AOKA3W 32 Aa NokaxaT Aeka Apyrata
6onHMUa BO Kuwmnmes 6una nogobpo prHaHCMpaHa u npyxana nogobpo nekysatbe.
Mopaau Toa, CysoT cMeTan Aeka 0BOj Ae/ 04 xanbata 6wa UcTo Taka HefoMyLTeH.
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[pucunHama kamemepusayuja Ha ¥asumeaom 3a dace npuéasam dokasu 3a
HEe208a 3aMewaHoCcm B0 NPEKPWOKOM 3a NUjAHO BO3eHE 20 nospeauna ysneHom 3

NMPECYAA BO NPEAMETOT P.C. npotus YHTAPUJA [R.S. v. HUNGARY]

(Kanba 6p. 65290/14)
2 jynu 2019

1. TnaBHKU PaKTH

Xanutenot 6un pogeH Bo 1980 rognHa W xueeesn Bo MucnoknagaHu. Ha 6 mapt
2010 rofiMHa T0j OMA BMeWaH BO Temayka HafBOp Of HOKeH Kay6, HaBoAHO noj
[ejCTBO Ha Apora u ankoxos. Toj 6un nofouHa 3anpeH of NoauLmMjaTa BO HETOBUOT
aBTOMO6OWA 33 1a Ce HanpaBM aIKOTECT U yanceH 3a Aa buje ncnpawax.

Toj 6wn oaBefieH BO nosvUmMjaTa OA CTPaHa Ha YeTUPU MOJMUNCKU CyXOeHULM
3a fila My buze HampaBeH TecT Ha KpBTa U ypuHaTa. LUTom 6un Tamy, Toj My Kaxan
Ha J1eKapoT ieka He MOXes a YpUHMpa. Ha bapatrbe Ha noamuucknTe cayxbeHnum,
JIeKapoT CNPOBe/ KaTeTepu3aumja U TeCT Ha KPBTA JO/ieKa Ha paLieTe Ha XanuTenot
My 6une cTaBeHU aucuuu. Xanutenot 6UA NoAOLHA MapWUYHO Ka3HET 3aToa WTo
He ce MPWAPXYBa/ KOH 3aKOHWUTUTE MOAMLUMCKU Mepku. Cemak, oBaa ogsyka buna
npenHayeHa Bp3 0CHOBA Ha TOA WUTO MOIMLMCKUTE MepKW He BUie 3aKOHUTH CO Ornes
Aeka mocTankata 6una cnposeseHa 6€3 NMCMeHa COMMACHOCT Ha XKaauTesoT, Kako
wTo 6apaso JOMALIHOTO Npaso.

Ha 6 MapT 2010 rogMHa >anuTenoT MOAHEN KPWBWUHA MNpujaBa MpoTMB
noavumckute cayxbeHnumn. Baactute rv ucrnpaliane 1ekaport, cectpata, AeXypPHUOT
BO3au BO 60/HMLATA, XANUTENOT U NMOAULMUCKUTE CAYXKOEHULUU. XKaanTenoT Hasen
AeKa TOj HMKOraW He ce COrlacKa COo mocTankata U HaBea Aeka Ouae KOpUCTEHU
npenpekw 3a Ho3eTe. Cenak, NoauLMjaTa HaBeyBana fieka Toj ce COrMacua U camo
nouYHan Aa NpoTecTUpa WTOM 3amoyHana nocrankarta. Cute CBefouu ce cornacue
A€eKa XanuTenoT OUA MHTOKCMUMPaH. BaactuTe 3akayuune Aeka >XaauTenoT ce

cornacmnn Co Katetepusaumjata.

XKanuTenoT nokpeHan ynpasHa nocranka npoTms of/yKata koja 6una oabueHa
BO jy/M 2014 roAMHAa. BO TEKOT Ha 0Baa MmocTanka, 6UA0 HapayaHo MUC/ere Ha
MEAULMHCKM BEWTAK KOEWTO BENENO [ieKa HEMANO jaCeH MEAMUMHCKM mpucTan
KOH KaTeTepu3almjata M HEMano KOHCEH3yC fganu Toa 6una MHBAH3MBHA WM
HEWHBAH3MBHA NOCTankKa.
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Bo HOeMBpM 2011 roAnHa XanuTenoT 6ua oCyLeH 3a HeypeAHO NoBeAeHMe, MUjaHo
BO3€eHbe 1 HACU/ICTBO MPOTUB MOANLMUCKN CNYyXKOEHNK.

2.0anyKa Ha CyaoT

XKanutenor ce Xanesn AeKa 3eMaketo Ha NPpUMEPOK 04 ypWHATA NPETCTaBYyBa/10
HEYOBEUKO M Aerpaampadyko nocranyBare COracHO YaeHOT 3 U Ce BMelyBano BO
HEroBMOT NPUBATEH XWNBOT MO YAEHOT 8.

YneH3

3a fa noTnagHe BO OMCErOT Ha Y/JEHOT 3, ,,HECOOABETHOTO MOCTanyBakbe“ Mopa
Aa [OCTUTHE MUHUMYM HWUBO Ha CypOBOCT. BO 0BOj C/1yuaj, xanntenot 6un dusnyku
3apxaH Of noauumjata 3a Aa 6buae noAsOXKEeH Ha WMHBA3WMBHA MeAULMHCKA
npoueaypa. TakBaTa UHTEPBEHLM]ja NOKPEHa A YyBCTBA Ha HECWUTYPHOCT, AyleBHa
6onka u cTpec 3a XanutenoT. CyfoT 3aKAyuun feka TPEeTMaHOT ro JOCTWTHAn
noTpebHOTO MWHWMMAHO HUBO Ha CypoOBOCT M MOpaaW Toa 6w BO paMKuTe Ha
OMCeroT Ha uneHoT 3. OTTyKa, 61N ofbMeH NpUroBOpoT Ha BnadaTta 3a MaTepujasiHa
MHKOMNaT6MAHOCT (ratione materiae).

YneHoT 3 He ja 3abpaHysa ynoTpebaTta Ha MeAMLMHCKA NPOLEeAypPa HA HAUMH CO
KOj € MOHWWTEHA BO/jaTa HA OCOMHMUYEHMOT 3a Aa ce npubasaT A0Ka3M 3a Herosata
3aMeLWaHOoCT BO Hekoe KpWBWMUYHO Aeso. Cemak, NpuberHyBareTo KOH NpUCUIHA
MeAULMHCKN MHTEepBEHLMja MOpa Aa 6Wze onpaBAaHo Bp3 OCHOBA Ha dakTuTe Ha
cnydajoT. Oanykata Ha BaactuTe Tpeba fga 6buge 6aszmpaHa Bp3 MHGopmauuu 3a
CEpUO3HOCTA Ha [1eN0TO, KakoB 610 PU3MK KOj My Ce MOCTaByBa Ha 3/paBjeTo Ha
OCOMHWUEHUOT 1 A0OCTANHOCTA HA A/ITEPHATUBHM NpOLEAYpH.

CTpaHkuTe ro nobunBane HAUMHOT Ha KojwTo OuNa CNpoBefeHa kaTeTepusaymjarta
M TOQ AaN XANNTENOT CE COrNacuA co Hea. CyaoT npeo 3abesexan jeka He noctoena
A06po BOCNOCTaBEHA NPaKTMKA HUTY Kakoe 6110 AOMALLEH 3aKOH KOj ja ypeayBan
ynotpebaTta Ha kaTeTepu3auujaTa 3a Aa ce npubaBaT 4OKa3M 33 3amMelaHOoCTa Ha
0flpefileHO /nLe BO Hekoe Aeno. Mako BiacTuTe pasroBapane co WHBOJIBUPAHUTE
LA, TUE NPEAHOCT N Aa/Ne HA Bep3njaTa Ha HACTAHUTE MOHYAEHA Of CTPAaHA Ha
noanumnckute cayxbennumn. Mefytoa, CyfoT Ce COMHEBAA AANW XaAUTENOT UMan
HeKakBa Apyra onuyuja ocseH fa buae NoANOXKEH Ha MpouedypaTta co ornes feka
T0j 6UN LLeNoCHa KOHTPO/IA Of CTPaHa Ha MOAULMCKUTE CAyxbeHunLm. YiuTe noseke,
cnopes AOMAaWHOTO NMpaBo TOj UMan MPaBO A3 ja NOBAEYE HEroBata COMMACHOCT
BO koe 6uno Bpeme. Toj Toa jacHO ro HanpaswA, buaejkn ce CNpOTUBCTABUA AO
Taa Mepa WTO NOAMUMCKNTE cayxbeHuunm mopane Aa ro MpuUUBPCTaT 33 A3 ja
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3aBpLar npoueaypata. Cnopej Toa, HW3 CETO TOa XaauTenoT He fan cnobogHa u
MHGOPMMPaHa COIACHOCT.

OBOj C/iyyaj 61 MOXen fa ce pasrpaHuuM Of CUTyauuuTe Kafe ce cMeTa feka
WHTEepBEHLMjaTa € 04 MUHOPHA BAXKHOCT CO OFIed Ha WHTPY3WBHAaTa NpMpoAa Ha
KaTeTepm3alujaTa. YwTe noseke, Mako npoueaypata 6una cnposejeHa o CTpaHa Ha
Jlekap, Ha XaauTenoT My bune CTaBeHu AUCULM U Toj BUA 3aapXKaH 04 CTpaHa Ha
nosmumnckuTe cayxbeHnL M BO TeKOT Ha ceTo Toa. loaeka 6uno npudateHo geka buno
HY>HO f1a Ce YTBPAW HMBOTO Ha a/NKOX0/1 BO KPBTA Ha Xa/WUTeNOT, KaTeTepu3almjaTa
camarta o cebe He 61a HEONXOAHA CO Ore] Aeka NOAMLMCKUTE CY>KOEHULM UCTO
Taka npubasuae NprMepoK o KpBTa.

NMajkn ro npeasua MUCIEHETO Ha MEAMLMHCKMOT BEWTAK HApayaHo BO TEKOT
Ha ynpagHaTta nocranka, CyaoT cMeTan fieka He 6110 yCTaHOBEHO [ieka npoleaypata
HE MOB/EKIA MOXEH PU3MK 32 3[PaBjETO Ha XanUTENOT. HemMano aokasu Kow 6u
noKaxase fieka NoSULNUCKUTE CNYXOEHWLM rO COT/ief1a/ie TAKBUOT PU3MK.

Kako 3aknyyok, BNACTUTE r0 U3I0XKUAE XANUTENOT HA CEPUO3HO BMELLYBAHE BO
HEroBMoT GM3NUKM W AyLIeBEH MHTETPUTET NPOTUB HEFOBaTa BOja, CO e NOBTOPHO
A2 NpOHajAaT [OKa3W Kow UCTo Taka 6w bune npnbaseHn Npeky NpUMeEpPOK OA KpBTa.
HaumHOT Ha koj buna cnposefeHa npouedypata 6u mMoxen BO Hero Aa nobyau
UyBCTBA Ha HECUTYPHOCT, AyleBHa 60/1Ka 1 CTPeC KoM, NaK, MOXene Aa ro MOHUXaT U
Cpo3ar. Mopaaw T0a, Toj OUAN N3N10XKEH HA HEYOBEUKO W MOHUXYBAYKO NOCTaNyBakbe.
CoogBeTHO Ha Toa, CyAoT CMeTas fieka MMano noBpesa Ha YNeHoT 3.

YneH 8

OTKaKo 3aKNyuun [eKa UMano nospea Ha uneHor 3, CyaoT cornenan Aeka He
6110 HYXXHO OI€/HO [1a Ce pa3rne/yBa xa/16eHMOT HaBOJ UCTaKHAT MO Y/EHOT 8.

YneH 41

CynoT My [JOCYAU HA XaauTenot 9,000 eBpa BO MNOMIEA Ha HemaTepujanHata
WwTeTa U 4,080 €Bpa 3a TPOLWOLM 1 U34aToUN.
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BakyuHuparbemo Ha x¥asumesnom npomus dugmepuja He 20 NOBPEAUO
uneHom 8 co 02n1ed deka 6us0 Heonxo0HO Aa ce KOHMpoAupa uzbusarbemo
Ha 3apasHo 3a604yBarke u buse npeaeMeHu MepkU Ha Npemnazausom
3a 0a ce npoueHu He2o8ama nodo6HOCM 3a ¥anumesom

NPECYAA BO NPEAMETOT CO/IOMAKXWUH npotus
YKPAUHA [SOLOMAKHIN v. UKRAINE]

(Kanba 6p.24429/03)
15 MapT 2012

1. TnaBHu $pakTH

Xanutenotr 6mn yKpauHcKu ApxasjaHuH. Toj 6un pofeH BO 1964 rognHa w
NMOYMHAN BO CENTEMBPM 2010 rOAMHA, KOTa HETOBATa MajKa OAay4yunaa Aa ja npeseme
xanbata npes CyAoT BO HErOBa KOPWUCT.

Bo HoemBpu 1998 roauHa xanutenot nobapan MeAWUMHCKA NOMOW of
MpazckaTa 6onHMUa 6p.16 BO [lokbelk, kaje WTo My 6110 ANjarHOCTULMPAHO aKyTHO
pecnupatopHo (6enoppobHo) 3abosnyBatbe U My 6ua0 npenuwwaHo BOHOOAHUUKO
nekyBame. MeT AeHa nocae 103, T0j OUA BAKLUMHUPAH NPOTUB AUdTEPUja OTKAKO He
NOKaXan OCETIMBOCT HA HErOBUTE aHTUreHW. CNOPeJ XannuTenoT, BaKLMHUPAHETO
MMaNo KOHTPAaUHAMKALMW 33 Hero.

Of AeKEMBPU 1998 TOAMHA XaUTENOT MOMIUHAN MOBEKE Of MOJIOBIHA FTOAMHA BO
Pa3INUHU MEAULMHCKM UHCTUTYUMU, Kade AoOMBan TPETMaH 3a 6POjHU XPOHNUYHM
3a60/1yBatba, BKAYUMTENHO W 33 MAHKPEATUTWC, BOCMaseHWe Ha XONYHOTO Kece
(x0NeumncTMTIC), BOCNANeHNE Ha LPHMOT Apob (xenaTuTic) u BocnaseHue Ha aebenoto
upeso (konuTuc). Bo Gespyapu 1999 roavHa, MasBHUOT JOKTOP Ha 6osHMUATa My
MPUTOBOPUA Ha MEAMLMHCKMOT NEPCOHaN 3a BAKUMHWUPAHETO HA Xa/JMTENOT, CO
OT/Ie/l Ha HETOBUTE NPETXOAHM 3abenewkn u GakToT AeKka Toj B1N NeKyBaH 3a akyTHO
pecnnpaTopHo 3a60/yBakbe, UCTO Taka HaroBeCTyBajku fAeKa TWE M nospeaue
NpaBu/aTa 3a BaKUMHMpPatbe.

Bo ampus 1999 roAnHa XaautenoTr nMoKpeHas nocranka 8o OKPY>XHWUOT CYA BO
ByajoHOBCKMWj NPOTKB JI0KANHOTO OAAe/IeHMe 3a jaBHO 34paBje, 6apajkn HajoMecT Ha
LITETa 32 HErOBOTO 3/pasje. Toj HaBeAyBas [AeKa BaKLMHUPAHETO Pe3yaTUPano Taka
WTO TOj CTPaAan o4 XpOHWYHM 3abonyBarka buaejkn Oun BakUMHUPaAH fojeka oun
6oneH. Toj UCTo Taka TBpAeA feka BaKLHaTa 611a co 10w KBAAWNTET, HEMOTBPAEHA, CO
M3MUHAT pok, buna uyBaHa HECOOABETHO M HaBeAyBaa feKa nekapuTe ce obuaysane
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Aa ro dancndukysaat HeroBoTO AOCKeE 33 Aa M NPUKPUjAT HeraTuBHUTe edpekTn of
BaKLMHUPakeTo. Bo jyHW 2003 rofnHa, CyA0T OA/ly4nA NPOTUB XanUTeNoT, bugejim
A0Ka3nTe Ha BeWTaLuTe He AeMOHCTPMPane NPUUMHCKO-NOCAeANYHA BPCKA NOMeEfy
BaKLMHaTa 1 HerosuTe 3abonyBatrba. CyA0T CNOMEHaN Aeka envaemMckata cuTyauuja
BO pPervoHoT [lorbelik NOBMKYBaNA HA BAaKLMHUPatbe, leka TOj He MOKaXyBaa 3HaLm
Ha aneprucka peakuuja, HeMan akyTHU CUMNTOMU Ha kakBo 6uno 3abonysarbe
NpY BaKLMHMParETO M Aeka He 6una npumeHeta dpusnyka cuna, Toj bun co fobpo
AYWEBHO 3/paBje U MOXen fAa ro oabue BakLMHUPareTo. MaKko BaKUMHUPaHETO
He 610 CNpoBeAEHO BO O3HAYeHa W 33 Toa HaMeHeTa NpoCTopuja, Kako WTo Toa
ro HanoXyBane NponucKUTe, Toa M UCNOAHWAO cuTe oapeadbu. HasoanTe NpoTme
KBA/NMTETOT Ha BaKUMHATa U eBuAeHuUMjaTa 6une oTOpAeHN KaKko HEnoTKpeneHWu.
OBaa npecyaa 6una NoTBpAeHa Of CTpaHa Ha BPXOBHWOT Cy/ BO aBrycT 2008 roAnHa.

2. 0anyka Ha CypoTt

XKanutenor ce asnen jeka Ao/MKMHATa Ha nocrankata 6uaa HecrouBa co
GapareTo 3a pasymMeH POK COIIaCHO Y/eHOT 6 CTaB 1. Toj noHaTamy ce Xasnen no
UNIEHOT 2 leKa BaKLMHaTa pe3yTMpana BO T0a LWTO Toj CTpagan of 6pojHM XpOHUYHY
3ab0/1yBatba, HaBOA WTo CyAOT OANYYNA Aa FO pa3riefyBa no YneHoT 8.

YneH 6 cT1aB 1

CynoT MOBTOPUA fieka pa3yMHOCTa Ha [O/KMHATA Ha nocTankata Tpebano fa
6uae oueHeTa BO COMIACHOCT CO OKO/NHOCTWTE Ha CAydyajoT U CO ynaTyBatbe Ha
C/IeJHVBE KPUTEPUYMU: C/IOXKEHOCTA HA C/lyYajoT, OAHECYBAHETO Ha XAUTENOT U Ha
pefeBaHTHUTE BAACTW. TOj HaNMOMEHas eka Toj YeCTo MMa YTBPAYBAHO NOBPeAn Ha
UIEHOT 6 CTaB 1BO C/lyYaunTe WTO NOKPEHYBA/Ie CIMYHU Mpallakba.

Mako cnyyajoT BO npatarbe OUA CAoXeH U M3MCKyBan GOPEH3NUYKO MeANLNHCKO
WCMUTYBakE HAa YCNIOBUTE HA Xa/WUTE/OT, TaKBaTa C/IOKEHOCT He 61 Moxena fAa ja
onpaBfa A0/XKMHATA Ha MOCTankaTa Koja HaAMUHYBaNa AeBET FOAVHU BO TP CTEMEHN
Ha HaAIeXHOCT, BKNYUNTENHO M PEUNCU MET FOAVHU npes XanbeHunoT cya. MMajku ja
npeABWA Herosata CyAcka npakca Ha TemaTta, CyoT cornefan feka Ao/MKMHaTa Ha
nocrankata 6una npetepaHa v nNoTepanaa Aa ro ucnoaHu b6aparbeto 3a ,pasymeH
pok* Mopaan T0a, TOj 3a3ema/l CTaB IeKA MMA/I0 MPEKPLIYBAHE HA YNEHOT 6 CTaB 1.

YneH 8

CyaoT MOBTOPUA feka TMpeTxoaHaTa CyACka Mpakca YCTaHOBM/A  [eka
33/l0/DKNTENHOTO  BaKUMHUparbe TMpeTCTaByBaso BMeELYBake BO MNPaBOTO Ha
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NOYMTYBatbe HA HEUWj MPUBATEH XMBOT COIIACHO UNeHOT 8 U 6110 HeCMOPHO Aeka
MMaNo BMellyBakbe BO MPABOTO Ha MPMBATEH XWMBOT Ha XaauTenoT. MpumeHarta
Ha BakuUMHaTa 6WN0 jacHO MpeABMAEHO CO 3aKOH U ja Cefeno NerMTUMHaTa uen
3a 3aWTWTa Ha 3/pasjeTo. Taka, $oKycoT 6UN Ha Hej3MHaTa HEOMXOAHOCT BO efHO
[lEMOKPATCKO OMWTECTBO.

Toj HaBen feka OM MOXeNno fa ce Kaxe Jeka BMellyBareTo 6MA0 onpasBaaHoO
CO COrnefyBarbaTta 3a jaBHOTO 34paBje U HEONXOAHOCTA fia C& KOHTPOAA WNPEHETO
Ha 3apa3Hu 3abonyBatba BO PErvoHOT. [lOTOAKY MoBeKe, Cnopej HaoAWTe Ha
AOMALUHWOT CyAi, MEANLUHCKMOT MEPCOHAA ja MPOBEPWA MOTOAHOCTA HA XaNNUTeNoT
3a BakuMHa npef uctaTa fa buze cnpoBedeHa, WTO YKaXyBaso feka bune npesemMeHn
Heonxo4HUTe MEepKM Ha NpeTna3AMBOCT 33 fa Ce ocurypa Aeka Taa He 6w buna
Ha Heroea WTeTa BO Mepa BO Koja WTO Ou ce Hapywun 6anaHCoOT Ha UHTepecu
nomery MHTErpuTeTOT Ha IMYHOCTA U jaBHMOT MHTEpPeC 3a 3alITUTA HA 34PaBjeTo Ha
HaceneHMeTo. XXanuTenoT NCTo Taka He 06jacHUA WTO o CNpeynao Aa NpuUroBapa Ha
BaKLMHUPAHETO, KOra TOj MPETXOAHO NPMUTOBapas BO HEKO/IKY HaBpaTu. CyAoT CMeTan
AeKa HeEMANo A0Ka3W Npej Hero Aeka BakKLMHMPaHETOo BCYLHOCT My HAWTETW0 Ha
3APaBjeTo Ha XannTesoT.

Toj NCTO Taka HaMoOMeHan ieka HaBOANTE Ha XaAuUTeNoT buae TeMeNHO pasriefaHn
OA CTpaHa Ha AOMalLHUTE CYAOBU U OANYYMA feka ucTuTe Guae HenoTkpeneHu. Tne
NpoHall/jie CaMO efHa He3HauWTe/NHa HempaBWUIHOCT BO MocTankaTta, a Toa 6uao
CNpoBefyBakeTO Ha BaKLMHMPAreTO HaABOP Of O3HaueHaTa npocTopuja. Tue
yTBpAW/E fjeKka Toa He Ce 0Apa3n/io BP3 34PaBjeTO Ha XanuTenoT Ha Kakos 6uno
HauWH. BoeHO TUe yTBpAWU/IE BP3 OCHOBA Ha HEKO/KY M3BeLWTan Of MeANLMHCKUTE
BeWTaLUM AeKa HUTY efleH 0y NO3HATUTEe CTPAHWNUHU edeKTr Ha BaKUMHUPAHETO He
6un MaHndecTpaH of CTpaHa Ha XanuTenoT. HaoauTe Ha JOMalHUTe CysoBu bune
3aCHOBaHM Bp3 rosem obem Ha MeauUMHCKKM nogaTtoun cobpaHu no Gapare Ha
XanUTeNoT U Ha CyfoBuTe. Ce NCMOCTaBUO Aeka Tve 6uie BTEMeNeHU BP3 JOBO/IHA
[L0Ka3Ha OCHOBA W HUBHUTE 3aKNYUOLM HE Ce CMeTasle 3a apOUTPapHW 1IN OUNTAEHO
HepasyMHU. YiTe noBeKe, XXaNnTen0T He nojHen kaken 61no fokasm 3a Aa rv nobuea
OBWE HAOAM HA AOMALUHWTE OPraHu.

Mopaawn Toa, CyLOT He YTBPAMWA NMOBPEAA HA UNEHOT 8.
YseH 41

CynoT 7 AOCYAMA Ha MajkaTa Ha >anuTenoT 2,400 eBpa BO nories Ha
HemaTepmjaaHaTa WTeTa 1 100 eBpa BO OAHOC Ha TPOWOLM 1 U34aTOLN.
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VII. ,MHpopMmMpaHa cornacHocT"
[lponycmom Ha 8nacmume 0a ocu2ypaam Npasu/HoO Cnposedysarse
Ha 3akoHodasHAmMa wema KOjG umana sa yes awmuma Ha
npasomo HaXusom Ha nayueHmume 2o nospebun ysneHom 2

NMPECYAA BO MPEAMETOT ANTYT U APYTU npoTus
TYPLMJA [ALTUG AND OTHERS v. TURKEY]

(anba 6p.32086/07)
1jyHu 2015

1.FnaBHKU PaKTH

Xanutenn 6une efuHaeceT TypckW [pXaBjaHW pofeHW nomefy 1947 n 1980
roanHa. Cute e 6une pogHWHU Ha r-a Keworny Koja nouymHana Kako pesyatar Ha
aseprucka peaklmja Ha NEHULUANH KOj 1 61 BOPM3raH CO MHjeKLMja BO NpMBaTHA
6onHuua Bo bypca, Typuuja.

l-a Keworny 6una npumeHa Bo npmeatHata 60nHMLA BO GpeBpyapu 2002 roAnHa
3apaau 60/1KM BO CTOMAKOT U BUCOK KPBEH MpUTUCOK. [lokTopUTe BO HOSHMULATA W
npenuwane aMNULKUAWH, ek 6a3mpaH Ha NEHWUUWANH, KOj i 6UN cnpoBefeH npeky
MHTPaBeHO3Ha MHjeKLMja. Taa BeAHAL JOXKMBeana 3acToj Ha cpueTo v buna ogHeceHa
BO YHMBep3uTeTCcKaTa 60HMLA BO YNyAar Kajie WTO MOYMHANA HEKO/IKY A€HA NOAOLHA.
Bo MapT 2002 roAmMHa poAHUHMTE Ha r-a Keworny nokpeHane KpMBMYHA NOCTanka
NpoTWe npueaTHata 60nHWMUA, Hej3uHMOT gokTop (C.Y.) v MeaMumMHCkaTa cecTpa
(A.T.) 3a youcteo 6e3 ymucna v HebpeXHoCcT. Tve TBpaeae Aeka ro UHGopmupane
MeaNLMHCKMOT TUM 3a NMeHULMANHCKATA afepruja Ha r-a Keworny 1 jeka oTkako Taa
npeTpnesna ajeprucka peakuuja nepcoHanot Bo 6oaHmuUaTa o46Wa Aa OArOBOpU Ha
HWBHWTE Npalakba 3a TOA WTO MMAJI0 BO MHjeKLMjaTa.

[.T. nana wnckas geka Hejze n 6MN0 KaXaHO fAa ja HaHece MEeHWLUAMHCKATA
MHjekuMja of cTpaHa Ha C.Y., HO fjeka noc/ie anepruckara peakunja Ha r-a Keworny
Taa BuUAeNa Aeka neHNnUMAMHOT 6UA OTNMILAH O pauyHO HaMMIWAHWOT peLenT 3a Hea.
[.T. TBpaena geka C.Y. 1 pekos Aa ofpekyBa fieka Taa ro sOpu3srasa neHuuuanHoT
M AeKa Toj Ke MCUyKa M3MEHET peLenT Koj HeMano Aa ynaTyBa Ha neHuuymaunH. C.Y.
MpW3Haa feKa TOj NPBUYHO MPENuUIIAN NEHULWUANH, HO NOTOA OAAYYU A HE TO
CcnpoBefe W ro OTMNWIIAA Of PeLenToT, HO Aeka u3MeHaTta Ouaa UrHopupaHa of
CTpaHa Ha cecTpaTa.
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BO Hej3MHMOT M3BeLWTaj 0/ 23 CENTEMBPM 2002 rOAMHA UHCTUTYTOT 3a GopeH3uuka
MeAMLMHA 3aKAY4yua fAeKa MpuyMHaTa 3a CMmpTTa Ouna aHaduAakTUUKW  LWOK
05y MEeHWUWAMHCKATA WHjekynja. MefyToa, M3BEWTajoT HaMmOMeHyBan fAeka Toj
He MOXe Aa My MpuUnuie OArOBOPHOCT HAa MEAMLUMHCKMOT TUM CO Oraef Aeka
datanHata aneprmcka peakumja 4ecto MoXe Aa pe3ynTupa Of CamMoTO MOBTOPEHO
CNpOBeAYyBarbe Ha TPETMAHOT KOj BeKe 61N CNpOBEAEH UM Of MHjeKLUMja Jo3MpaHa
KaKo 3a TecTuparbe. CIMYHO Ha TOA, U3BELTAjOT Ha HAaLMOHANHWOT 34paBCTBEH COBET
04 7 jaHyapw 2005 rOAUHA 3aKNYYUA AEKA MEAULMHCKMOT TUM Ce MPUAPXKYBaAa KOH
peneBaHTHUTE MeANLMHCKM NpoLedypu n feka Toj He 61Ua 0TOBOPEH 3a CMPTTa Ha
r-a Keworny. Mocne age npecyan kow ru ocnobonysane o6BMHeTHUTE, KAaCaLMOHUOT
cys 61U Ha MUC/erbe AieKka KpUBMYHATA MOCTaNKa 3acTapesa.

fpafaHckute Ty>XOM Kou 6wune NOAHECEHU Of >XanuTenuTe BO 2002 rOAMHA
6une oabmeHn Bp3 OCHOBA Ha WM3BELITAjOT Of BelTaueHeTo 0f 25 cenTeMBpu 2003
roaMHa oA CTpaHa Ha BpaboTeHWTe BO YHWBEP3UTETCKMOT MeANLMHCKN daKyaTeT.
Xanutenute 6e3ycnelwHo ce xasnese Ao KacaumoHuoT cya.

2.0anyKa Ha CyaoT

XKanutennte HasefyBane AeKa MeLULUHCKUOT TUM HE M UCMONHWUI HEroBuTe
3aKOHCKM 06BPCKU Aa T KOHCYATUPA r-a Kewworay v HejaMHNTE POAHWHM 33 Hej3UHNOT
MeMLMHCKA MCTopujaT, Hejse Aa ja uHdopmupa 3a kakeu OG0 MOXHU pr3MUK
04 TPeTMaHOT W Aa npubaBu Hej3MHA COMACHOCT npej TPeTMaHoT, co wTo 6un
npeKpleH YneHoT 2 o4 KoHBeHUKjaTa. Tue NCTO Taka HaBeAyBasie Aeka NocTankuTe
33 obecwTeTyBatbe KOU UM Onae JOCTanHWM HUM He Buae NpaBUUYHM CNOpes YaeHOoT 6.
CypoT rv pasraeayBan cute xanbeHn HaBOAM CNOpes YNeHOoT 2.

YneH 2

[p>xaBaTa nma obBpcka Aa rv npeseme CMTe HEOMXOAHU MEPKM 33 A FO 3aWTUTH
XKMBOTOT Ha /INLATA BO PaMKUTE HAa Hej3uHaTa jypucamkumja. Toa ja BKAy4yyBa U
obBpckaTa Aa ce BOCNOCTaBM eduKaceH U He3aBMCEH CyACKM cUcCTeM Koj Ke buge
0B/IACTEH [a ja eBa/NyMpa MpaBHaTa yCOIMACEHOCT HA HeraTta NpyXeHa of CTpaHa
Ha MeauuMHCkMTe npodecnoHanuu. [lBete cTpaHu ce cornacuie aeka Bo Typuuja
nocToena 3aKOHOJABHA LWeMa KOja UM HaMeTHyBasa 06BpCKa Ha NMpUBATHUTE W
jaBHWUTE OONHWMLUM Aa TV UHOOPMMPAAT HUBHWUTE MALMEHTU 33 MOXHUTE PU3MUK
KOW TV BKAyYyBajn MOTEHLMjaNHMOT TpeTMaH M Aa npubaBaT HUBHA COMACHOCT.
XanbeHnoT HaBOA Ha XaAUTenuTe ce OfHECYBas Ha Toa Janu CYACKMOT cuctem 6un
BO cocTojba fa ocurypa ieka 3akoHoAaBHaTa Wwema Ouaa afekBaTHO caefeHa.
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Cypot 3abenexan feka HUTY eAHa Of CyACKUTE OANYKMW, HUTY, nak, koj 6uno oj
“3BelWTanTe, He 3ene NPeABUA AV MEAULMHCKUOT TUM ja KOHCYATUpPan r-a Keworay
WA HEj3MHUTE POLHUHW 33 Hej3MHaTa anepruja, Aaau Tue Hea ja MHGopmumpane 3a
MOXHUTE MEAULMHCKN PU3ULM HA TPETMAHOT, UAu Aanu buna npubaseHa Hej3nHaTa
COMNIACHOCT 33 TPETMAHOT. [lofleKa M3BEWTAjoT Ha HaUMOHANHMOT 34paBCTBEH COBET
HaBeAYyBaN AeKa MEANLMUHCKNOT TUM CE MPUAPXKYBA KOH PENEBAHTHUTE MEAULIMHCKN
npoueaypw, T0j He U3HEN JEeTaNN 33 HAYMHOT HA KOj TOj TOA ro CTOpWJ. MoHaTamy,
“3BewWTajoT of BpaboTeHUTe BO YHUBEP3UTETCKMOT MeanumnHCckn dakynTeT He ro
MCTPaXyBasl HEAOCTATOKOT Ha [OKYMEHTaLMja Koja [OKaxyBasa f[eKa JoKTopuTe
bune uHdopmMmpaHm 3a aneprujata Ha r-a Keworny v nopaav Toa nponywtua Aa
Ce OCBPHE HA NMPALWAHETO AaNN MEAULMHCKMOT TUM Ce NPUAPXYBAN KOH HEroBUTE
06BPCKM COTNACHO 3aKOHOAABHATA WeMa.

Cypnot 61 Ha cTojanuuTe eKka oBMe Npaluarba Ouae BaXKHU, ako He v OANYUyBaUKH,
33 cnopoT n 6apane ekCNAULMUTEH OATOBOP OZ CyfoBumTe. lofeka He 610 3ajaya Ha
CypoT fja ofi/lyuyBa 33 O4TOBOPHOCTA HA MEAULIMHCKNOT TUM, AJOKOJIKY OBME Mpallatba
6une pasmeaysanun, CyfoT 3aknyyna Aeka Npu nponywTakeTo Aa ce agpecvpaar
OBME Mpallarba BAACTUTE He ycneane 3 OCUTypaaT COOABETHO CMpOBeAyaBHe
Ha peneBaHTHaTa 3aKOHO4ABHA paMKa KoOja ro WTUTE/A MPaBOTO HA XMBOT Ha r-a
Keworny.

KoHeuHo, rpafaHCKMOT CyA MPOMyWTW/ Aa TO YTBPAW NPEUU3HMOT CUHLUMP Ha
HacTaHUTe KOW M MpeTxofene Ha CMpTTa Ha r-a Keworny, v nokpaj ¢akrot wto C.Y.
n [O.1. 06e3befnne pa3iMuHKM BEP3UM HA HacTaHWTe. Kako TakBa, HEroBaTa oAJyka
He Moxena Aa obe3befmn jacHa MpoLeHKa Ha ciyuyajoT 6a3mpaHa Ha yTBpAeHa M
BEPOAOCTOjHA Bep3Wja Ha HacTaHwTe. [opagu TOa, BAACTUTE He WM MpYXu/e Ha
xanutennte edeKTUBEH IEK U TO MOBPeAM/IEe NPOLeAYPaHUOT aCNeKT Ha YNEHOT 2.

YneH 41

C)//J,OT MM [OAENNA Ha Xanutennte 20,000 eBpa BO noraej Ha HEMaTepl/IjaJ'IHaTa
wreTta n 1,650 €Bpa 3a Tpowoumn n n3patoyn.
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XopMoHckama mepanuja 8o ncuxujampucka 60sHuYd, HaBoOOHO cnposedeHa 6e3
€10600Ha C021aCHOCM HA NAayueHmom, He NpemMcmasysasa Nospeda Ha YneHom 3

NPECYAA BO NPEAMETOT /1IBOPAYEK npoTus HYELLKATA
PENYB/INKA [DVORACEK v. THE CZECH REPUBLIC]

(Kanba 6p.12927/13)
1HOEMBpHU 2014

1.FnaBHu dpaKTy

dKanutenot 6uA velwku ApxKaBjaHWUH, pofieH BO 1971 roAMHA. B0 1999 ronHa, Hemy
My 6una fujarHocTuumMpaHa BuacoHoBa 60/1eCT, reHETCKO HapyLLyBatbe MOBP3aHO CO
akyMy/auparbe Ha 6akap BO TKMBATa, YNMIITO CUMMTOMM BKAYUyBaaT 3a60/1yBakbe Ha
UpHUOT Apob 1 ncmxonowku npobaemun. Bo BpemMeTo Ha AujarHo3ata, Toj 3anouHan
Aa UCKYCyBa Npob/iemMn CO HErOBMOT TOBOP U ABUXEHE U CTpagan of xebeduauja,
0621k Ha nefodnamja, 3a WTo 6UN TOHET BO HEKOJIKY MPUAUKMN.

B0 2002 rofnHa HemMy My B11a M3peueHa yCN10BHa Ka3Ha 3aTBOp v 6110 HapeaeHo
AabnaenoanoxeH Ha3aWTUTEH TPETMaH. Bo aBrycT2007 roanHa, OkpyxHata 601HMLA
BO ON0MOYL, HanoxuAa Toj Aa 6uae NoasoXKeH Ha 3aWTUTEH CEKCONOWKM TPETMaH
B0 60aHMUaTa. Toj 6un 3agpxaH Bo ncuxmnjatpuckata 6onHuua Bo LWTepHbepk o4 13
HOEeMBpWM 2007 A0 4 CeNTeMBpY 2008 rofnHa. [leH nocae HeroBMOT NPUEM, I1aBHUOT
Nekap 3abenexan geka co ornef feka 10j 040U KacTpaLmja v aHTU-aAporeH TPETMaH,
HEeroBMOT NpecToj BepojaTHo Ke buge noctojaH. MefyToa, BO TEKOT Ha MEAULIMHCKUOT
npernes Ha 3 AEKEMBPY 2007 ToAUHa Toj NpudaTUA aHTU-aApPOreH TpeTMaH 3a Aa ro
HaMa/IM HErOBOTO HMBO Ha TECTOCTEPOH, LITO TOj MPETXOAHO ro 0A6UA. Ha Xanutenot
My Ouie WHjeKTUpaHW aHTW-aHAPOreHU BO pejOBHU UHTEPBAAW NoMefy feKeMBpy
2007 v jynm 2008 rofnHa.

OTKaKO MPUMMUA TPETMaH BO jyn 2008 TOAUHA XaNWUTENOT TO UCKaXan HeroBOTO
HE3a/J0BO/ICTBO Of JIEKYBAHETO W KaXan Aeka Toj 6w npetnouutan Aa buje cTaseH
Ha BOHOO/IHWNUKO NekyBatbe. Toj TBpAEN Aeka Herosata coctojba ce BAOWMAA BO TEKOT
Ha BPEMETO NOMMHATO BO LLITepHOepK 1 Aeka CTpagas Of MeHTanHU NPoBAeMU WTO
ce [0/IXeNe Ha HeroBUTe CTPaBoBW of 6O/HMLATA, KacTpaLmjaTa, MOHMXKYBAETO U
rybereTo Ha OCTOMHCTBOTO. TOj MCTO Taka UCTaKHa/ fieka 1eKoBUTE To NonpeuyBase
HEroBMOT CeKCyasieH XMBOT CO HEeroBaTa fjeBojKka v ieka Toj MocakyBas Aa MOMUHe Hi3
ncuxoTepanuja. Bo oBaa cmucaa, nepcoHanot Bo LtepHOepk My Npeanoxu Ha CyaoT
HEroBMOT TpeTMaH fa buje 3aMeHeT 0j 3aTouyBatbe BO 60/HMLATA CO BOHOONHUUKO
NexyBatbe. Moc/e cepuja MeAUUMHCKY Nperneaun, CyAoT ro oabun oa baparve.
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Bo 2008 roanHa xanutenoT nogHen 6pojHu 6esycnewHun Tyxbu Bo nornes Ha
YC/IOBUTE Ha HEroBOTO 3aApXyBarwe BO LUTepHb6epk. Toj ce xanen aeka He gobusan
afilekBaTHa ncuxoTepanwuja 1 TBpAen feka ce COracua CaMo CO aHTU-aHAPOTeHNOT
TpeTMaH NopaAu HeroBMOT CTPaB O TpajHa X0CMMUTaAM3aLUwja, a Co Ores Aeka Hemy
He My 611 NOHY/EH anTepHaTUBEH TpeTMaH. Toj UCTO Taka ce xanen Aeka 6un cTapeH
NOA NCUXONOLWKM MPUTUCOK O CTPaHa Ha ekapuTe ga buje noasoxeH Ha kacTpauwja.
HeroBoTO TBpAEH-E Npej CyA0BUTE [eKa YC/I0BUTE HA 3a/ipXKyBatbeTO M NoBpeaue
HEroBMTE JINUHM MpaBa, HAa HAUMH Ha KOj ce AePUHMPaHUN BO YellKMOT IpafaHCku
3aKOHUK (BKAYUUTENHO W, HA NpUMEp, NPaBOTO Ha MOYUTYBakbe HA MPUBATHUOT
x1BOT) 610 oabuero. Toj NoToa NoAHEN W NOMaKa 4O NOAMLMjaTa KOja UCTO Taka
6una oabreHa Bp3 0OCHOBA Ha Toa WTO NpauareTo Beke 6MN0 pa3riefaHo Of CTpaHa
Ha CyACKM opraH, Npu wTo 6110 YTBPAEHO AeKa He CTaHyBaso 300p 3a HECOOABETHO
nocranyBatbe (TPeTMaH).

2. Oanyka Ha CypoTt

Xanutenor ce xanen feka YC/0BUTE HAa HErOBMOT 3alITUTEH TpPeTMaH BO
LUTepHOepK, NpoOMyCTOT TOj pa3syMHO fa OWAEe 3rpUXKEH 3a HeroBaTa MoOMpeveHoCT,
Kako ¥ GakToT fgeka OMA NOANOXEH HA MPUCUAHO MEAMLUHCKO /IeKyBatbe,
npeTcTaByBase Mayere N HEUOBEUKO W Jerpagnpauko noctanyBakbe, Kako nospesa
Ha uneHoT 3. Toj UCTO Taka HaBeayBaa Aeka HeMan npuctan [o epekTUBeH NpaBeH
JIeK COTNIaCHO YNeHOT 13. Brajata TBpAena HEroBMOT HABOJA 33 HEAeKBATHOTO U
MPUCUIHO MeAULMHCKO NekyBatbe Tpebano aa buge pasriesyBaHo no uneHot 8. Co
Or/1ef ieKa XanuTeNoT U3PEUYHO Ce CPOTHUBCTaBYBaa Ha Toa, Cy[O0T CMeTan fieka Toj
6un 06Bp3aH Cy4yajoT Aa ro UCMUTYBA NCKIYUYMBO MO UJEHOT 3.

YneH3

3a fa noTnafHe Moj OMCEroT Ha YNEHOT 3, HeCOOABETHMOT TpeTMmaH Tpeba
Aa 6uae [OBO/HO Cepuo3eH. MepKuTe M3peyeHn Kako TepamneBTCKU HEOMXOAHU
CNopej MUCAEHETO Ha BOCTAHOBEHATA MeAMLMHCKA Npakca HaueaHOo He MoXene Aa
MpeTcTaByBaaT HEYOBEUKO 1 Aerpaanpayko nocrtanyBare Noj ycs 0B HEOMXOAHOCTA
Aa buna nokaxaHa Ha afekBaTeH HauWMH W fa 6uae UCMOUMTYBAHW peNeBaTHUTE
npoLeaypanHy 3aWTUTHM rapaHLmMm Kora buna aoHeceHa ofaykaTa.

3alTUTHWNOT CEKCONOWKM TPeTMaH Ha >XaanutenoT 61 HacoueH KOH Toa Aa ro
3aWTWTK HEro W NOpaju TOa He MPeTCTaByBas ,Ka3Ha“ BO CMUCAA HA 3HAUEHETO Ha
uneHoT 3. CyA0T NpeMnHas Aa cornefa Aaan yCI0BUTeE KOM TOj rv Tpre Bo LUTepHOepk
npeTcTaByBasie HEUOBEUKM M ierpaMpauky TpeTMaH. XKanuTe 0T HaBeyBas jeka Tue
YC/I0BUW BK/yUyBase: KpeBeT Koj He 61U NorofeH Ha HerosuTe notpebu, HEMOXHOCT
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[a Ce 0AMOpa BO KPEBETOT BO TEKOT Ha AEHOT, HEMOXHOCT PefjOBHO Aa yYecTByBa
BO HaABOpELIHUTE aKTUBHOCTM HAa OTBOPEHO, HEMakbe Ha JINUeH OpMaH M 06BpCka
Aa Ce TyWwupa co ApyruTe NauMeHTV BO MPUCYCTBO Ha cecTpaTa. W mokpaj ceTo Toa,
OBME YC/I0BM HE F0 UCMOJIHYBa/le BUCOKMOT npar koj 6un notpebeH 3a Aa ce ceepart
Ha HeUOBEUKU U Aerpagvpadky TpeTMaH. MoTnupajku ce, npes cé Ha MeAULMHCKOTO
mucaerbe, CyfoT CMeTan fJeka [I0AeKa YC/0BUTE HeMy My MNpean3BukyBase
HEeNarofHoCT, UCTUTe GUe ONpaBAaHM CO OT/Ie[ HA HEroBaTa 3paBCTBeHa coCToj6a u
HEeroBoTo nosegeHue. NMopaaw Toa, yciosuTe Bo LUTepH6epk He buae NCKAYUUTENHM
WAW He BuNe eKBUBAJIEHTHU Ha TPETMaH CNPOTUBEH Ha UJIEHOT 3.

CynoT MCTO Taka wucnuTyBan fAan LUtepHbepk nponywTtua Aa My MpyXu Ha
XaNWTeNoT COOABETHA NCMXOTepanuja, U3N0XyBajKN ro Ha NPUCUAHO MeJULUHCKO
NleKyBarbe U NPUMEHYBAjKN MCUXONOLWKN NPUTUCOK BP3 Hero 3a Aa buje noanoxeH
Ha KacTpauwuja. MpMMapHO npawarbe 6UA0 fanW XaAUTENOT Ce COMACKUA CO aHTU-
aHApOreHnoT TpeTMaH. Of cTpaHa Ha CyAoT, Kako M Of uewknotT OMOyaCMaH 1
o/, EBPOMCKMOT KOMWTET 33 CMpevyBare Ha TOPTypata WM Ha HEYOBEYKOTO WK
AerpajnpaykoTo NocTanyBake UAN KazHyBakbe, U0 HOTUPAHO AeKa peNeBaHTHUOT
npaBeH OCHOB BO YelwkaTta penybanka Bo Toa Bpeme OUN HeoApeseH W HejaceH, u
TOA MOXE/N0 Aa Ce TO/NKYBa Kako Aa 3Hauun Aeka Ao6MBAHETO COTNAcHOCT He 6uao
HEOMXOAHO 3a fja Ce CNPOBE/AEH 3aWTUTHNOT TPETMAH U3PEYEH Of CTPaHa Ha CyAOoT.

He 6110 yTBpAEHO ieKa BP3 XaUTeNOT 61U BPLIEH NMPUTUCOK 33 Aa Ce MOA/I0XKM
Ha kacTpauuja. Cenak, CyaoT NOTBPAUA AeKa TOj CE COOUW/ CO TeXOK n3bop nomery
TOa [1a 3eMe aHTW-aHAPOTreHN KOW 3HaUNTeNHO OU ja HaManW/e HeroBaTa OMacHoCT,
OBO3MOXYBajkm My mobp3o fa ja Hanywtu 6oaHMUATa U ncuxoTepanujata u
counoTepanujata Kou 61U BkAydyBase MOAOAr NPecToj. loaeka aHTM-aHAPOreHUoT
TPeTMaH Ce CMeTa 3a TepamneBTCKU HyXXeH, He 6110 YyTBpPAEHO Aeka Bp3 Hero 6w
MpaBeH NPUTUCOK UCTMOT Aa ro npudatu. Jlekapute Bo LLUTepHbepk ro npunaroaunie
TPETMaHOT Ha CeKkoja of HeroBuTe 3abenelWkn U NOpaan Toa, The He NoTdpaue BO
HUBHaTa 06BPCKa /A r0 3alTUTAT HErOBOTO 34paBje.

Bo HerosuoT moaHecok Ao CyaoT, ncuxwujatpuckata 6oaHMua Bo LUITepHbBepk
MHCUCTMPana Aeka Xanmtenot 6un coofBeTHO MHPOpMuMpaH. Cutyayujata ke dbuna
rnojacHa JOKO/IKy 04 xanutenot 6uno nobapaHo fa nornuwe obpasel BO KOj ieTasHO
6une HaseseHn beHedUTUTE U CTPAHNUHUTE edEKTY Of 1EKYBAHHETO U HETOBOTO NMPaBo
[Aa ja noBsieye cornacHocta. Cenak, TakBUOT npoueaypaneH nponyct 6un HefoBOsIEH
3a [la foBede [0 MpekplyBakbe Ha YaeHoT 3. Coobpa3Ho Ha Toa, CyAOT He MOoXen
A3 YTBPAW HAABOP Of Pa3yMHO COMHeHWe Aeka Toj 61 MOAJIOKEH HA MpUCUAEH
MEANLMHCKN TPETMAH U OAJy4YUN AEKA HEMAJIO NMOBPEAA HA MATEPUjA/THNOT acneKT
Ha YNeHoT 3.
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CyfoT CMeTan [ieka HaBOAWTE HA XajUTENOT KO Ce OfHeCyBajse Ha Herosmot
Hecoo/BeTeH TpeTMaH Bo LUTepHOepk Oue [JOBONHO CEPMO3HM 33 fla M3MCKYBaaT
[e/0TBOPHA MCTpara o/ CTpaHa Ha Apxasata. MefyToa, T0j Of/Iyun/ AEKa XKaNUTenoT
MMal MOXHOCT AejcTBrjaTa Ha 6ONHWUKMOT NepcoHan aa buaat NcnuTaHm o4 CTpaHa
Ha HalMOHa/HaTa BAACT BO KOHTEKCT Ha MapHMYHaTa nocTanka nokpeHara npoTus
ncuxujatpuckata 6onrmua Bo LTepHBepk 3a 3awWTUTa Ha AMUHKTE npasa. lMopaau

T0a, Ap>KaBaTa ja UCMONHMAA HEej3MHATa UCTpara Aa CNpoBe/e AeN0TBOPHA UCTpara.

KoHeuHo, Ha MoauuUmMjaTa He MOXeNo fa i ce npedppan 3aToa WTO ynaTysasa
Ha pe3y/nTaTuTe O/ OBME NOCTanKa npu Hej3sMHOTO 0A6MBakbe fa OTBOPY KPMBMYHA
ncrpara. Crnopea Toa, CyaoT 3a3en CTaB [ieka HEMasno NoBpesa Ha NpoLefypanHmoT
acrneKTHauneHoT3.CXx04HO Ha BaKBMOT3aK/Ty4YOK v Ha GpaKTOT ieKa yCrnelwHoTo baparse
3a 33lTMTa Ha /IMYHUMTE MpaBa [403B0/YBa/O0 Aa buae aoaeneHo obecleTyBatbe, He
6110 HEONXOAHO C/1y4ajoT Aa Ce pa3riedyBa OfBOEHO U MO UEHOT 13.
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HejacHomujama 80 3aKOHOM Koj 003801y8a/1 OMCMPAHyBAtbe HA

MKUBO 00 MeN0MO HA CONPY20M HA Xanumenkama 6e3 HejauHa

C02/1aCHOCM Npemcmagysas nogpedd Ha UAeHOM 8, a HejauHama
dywesHa 60/1Ka Kako nocseduya Ha Moa 20 nogpedysand y/eHom 3

MPECYAA BO NPEAMETOT E/IBEPTE npoTus
NETOHW)A [ELBERTE v. LATVIA]

(XKanba 6p. 61243/08)
1jaHyapwu 2015

1.rnaBHU paKTH

Xanutenkata 6una poaeHa Bo 1969 rofnHa 1 xxuseena Bo Curynga. Ha 19 Maj 2001
rofMHa Hej3MHMOT COMpYr NMoYMHaa BO aBTOMOOWUACKA HecpeKa. buaa cnposeaeHa
064yKUwja Bo LieHTapoT 3a dopeH3mnKa, npu WTo GOpeH3NYKNOT MeANLMHCKN eKCcnepT
3abenexan Aeka HeMaso Neyart Ha MacowWwoT Ha HeroBaTa conpyra, Nnpurosapajku Ha
KOpPUCTEeHETO Ha HEFOBOTO TKMBO W OTCTPAHWA Mapye CO roIEMUHA Of 10 CM Ha 10 CM
o dura matter ofy HEroBOTO TeN10. HeroBoTo Te10 1 610 BpaTeHO Ha XanuTeakaTa 3a
norpeboT Ha 26 Maj 2001 roanHa. Oea 6UN0 NpBNAT Kora Taa ro BuAesa TeN0To npu
wrto 3abenexana Aaeka Herosute Ho3e Gune Bp3aHM 3aefHO efHa 3a Apyra. TesoTo
6110 NoToa Taka cnaaeHo.

[iBe rofuHun nofjouHa, 6e3beaHocHaTa NoanLMja 0TBOPUAA KPUBWNYHA UCTpara BO
MNEraNHOTO OTCTPAHYBakb€ HAa OPTaHM U TKMBA O/ TE1ATa HA NOYMHATUTE MOMefy 1994
1 2003 TOAMHA 3apajun cHabayBarbe Ha efHa repMaHcka GapmaLeBTcka KoMMaHwja.
Toraw >a/nuTenkata AO3HaNA AeKa TKUMBOTO Off TEN0TO Ha HEj3UHMOT conpyr
OUN0 OTCTPaHETO COrNacHO AOroBOP OA0OPEH 04 ApXaBaTa M MCMpaTeHO BO OBaa
dapmauesTcka KOMNaHuja 3a fa ce kpenpaat 6mo-umnaantu. Cenak, Bo AeKEMBPU
2005 roAnHa, 06BMHMTENUTE ja 3anpene ucTparata npudakajku geka NETOHCKUOT
3aKOH 33 3aWTUTa Ha Te/saTa Ha NoYMHaTUTE nLa ¥ ynoTpebaTta Ha YOBEUKMN OpraHm
1 Tknea (,3aKOHOT*) [03BO/IYBas ,,MPETNOCTaBEHA COMMACHOCT* Koja noapasbupana
Aeka ,ce Wwro He 6uno 3abpaHeto 6Ka0 4O3BONEHO . UCTpaxunTeanTe cmeTasne feka
3aKOHOT ce noTnupan Bp3 ,MHPOpPMMpaHaTa COMACHOCT* Koja 6 m3MckyBana
COrNACHOCT Off AaBaTeNOT (JOHOPOT) UKW POAHWUHMTE. Ha 13 aBrycT 2007 roanHa
Xanutenkata 6una MHGopMmMpaHa feka KpMBMUHaTa UCTpara, CO Orned Aeka ncrata
6una nosp3aHa Co OTCTPaHYBAHETO HA TKMBO Of Hej3MHMOT conpyr, buna 3anpeHa
nopajn UCTEKOT Ha NETTOAUWHMNOT NEPUOJ Ha 3aCTapPEeHOCT.
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MoBucoknTe 06BMHWUTEACKM OpraHuW MOAOLHA YTBPAMAE A€Ka ecKnepTute of
LleHTapoT 3a ¢$opeH3nka ro npekpuwmae 3aKoHOT OuAejku OTCTpaHyBakeTo Ha
TKMBOTO OMN0 HE3aKOHWUTO W TO YKUHA/NE PelleHneTo 33 3anuparbe Ha ucTparata.
MofouHeXHaTa ncTpara o4 MapT 2008 roAnHa oTKpuaa Aeka nomefy 1999 — 2002
roAvHa 6nMno OTCTPAHETO TKWUBO Of 495 Nyfe. I NoKpaj 0BOj HAOA, PeLeHNETo of 27
jyHW 2008 roavHa ja 3anpeno KpYBMYHATA UCTPara HaBeayBajku Aeka A0oAeKa 3aKOHOT
nm obe3beann Ha HajbaMCKUTe POAHMHM NPaBO A NPUroBapaaT Ha OTCTPaHYBakeTo
Ha OpraHu WAu TKKBA, TOj He HaMeTHaA nNpaBHa 06Bpcka Aa rv MHPOPMMPaaT HUB 3a
T0a NpaBo. Mopaaw Toa, ekcnepTute o4 LieHTapoT 3a popeH3uka He Moxene fa buaar
06BMHETU cnopes 3aKOHOT.

2.0anyKa Ha CyaoT

XKanuTenoT ce xanen Aeka oTCTpaHyBakEeTO HA TKMBOTO O/ TENOTO HA HEj3UHMNOT
NoYmHaT conpyr 6e3 Hej3rHa cornacHocT 61U0 CNPOTUBHO HAa HEj3MHOTO MPaBo Ha
MOYNUTYBAHE HA MPUBATHMOT U CEMEJHUOT XMBOT COMIACHO YNeHOoT 8 o4 KoHBeHuumjaTa.
Taa UCTO Taka ce xanena fieka Toa OTCTpaHyBake ja OCTaBMAO BO COCTOj6a Ha
HEW3BECHOCT KOja Hej3e 1 NpeAn3Br1Kana eMOLMOHAHA BOSHEMUPEHOCT CNPOTUBHA
Ha yneHoT 3. Taa MoHaTaMy HaeeAyBana Aeka HeMana npuctan Ao edekTuBeH ek
COMIACHO YNEHOT 13.

YneH 8

[lp>xaBaTa MMa Mo3nTMBHA 00OBpCKa Aa BOCMOCTaBM W CTaBW Ha pacrofararbe
pa3syMHW MepKU 3a Aa Ce 0CUTypa ajieKBaTHaTa NpaBHa 3alwTuTa of apbutpapHoTO
BMeLLyBatbe BO NPABOTO HA MOEAMHELOT Ha MOUYNTYBakbE HA MPUBATHUOT U CEMEjHNOT
XUBOT. Kako Hajbsmcka pofHMHA Ha MOUYMHATMOT, XKauTeKata UMana npaeo Aa
Ce COrMacK Co OTCTPaHyBareTO Ha TKUBOTO. [opaaw Toa, NPOMyCTOT O CTpaHa Ha
BAIACTUTE A3 BOCMOCTABAT MPaKTUUHM NPABHM YC/I0BM 32 A3 HEj3e i Ce OBO3MOXM
[a ja 13pa3n Hej3MHaTa COMMacHOCT HaB/EryBas0 BO MPABOTO Ha MOYMTYBatbe Ha
NPUBATHUOT U CEMEjHMOT XMBOT.

Co uen BMelwyBareTo Aa buae 3akoHUTO Toa Mopa Aa buje ,BO COMACHOCT CO
3aKOH*, WTO 3HAYeNo jeKa peseBaHTHOTO AOMALIHO 3aKOHOAABCTBO 6110 AOBOSHO
jacHO M TOa MpyxXano ajekBaTHa 3awWwTuTa 04 apbUTPApHOCT. HecornacysakeTo
nomery 6e3befgHoCHaTa NoaMUMja 1 Haf30pHWUTE 0OBUHUTENN BO OAHOC HA OMcCeroT
Ha NPUMEH/IMBOTO NPABO YKaXyBa/I0 jeKa HEMY MY He0CTaCyBa/1a AJ0BOJ/IHA jaCHOCT.
Co TekoT Ha BpemeTo 6e3befHOCHATa Mo/iMUMja Ce COracuaa CO TOIKYBaHETO
Ha o6BMHUTeNUTe feka ce bGapana ,MHGOPMMPAHA COMMACHOCTY, a MOXHOCTA 3a
KPMBMUYHO rOHeke 3acTapena. lako 1eTOHCKMOT 3aKOH MMan NpaBHa pamka crnopej
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Koja poHMHMTE 61 MOXese fa Ce COracaT co OTCTPaHyBakeTO Ha TKMBATA, UCTaTa
He 1 AedUHMPaAna Ha jaceH HauMH OMCEroT Ha COOABETHUTE 0OBPCKYM 1 AMCKpeLMjaTa
Koja MM 6una JOCTanHa Ha EKCNEePTUTE WM Ha APYTWTE OpraHu.

Bo opHOC Ha ajekeaTHaTa 3awTuta of apbutpapHoct, CynoT 3abenexan feka
peneBaHTHUTE €BPONCKU U MefyHapoAHWU AOKYMEHTW 3a OTCTPaHYBaHeTO Ha TKMBA
06pHyBase nocebHO BHUMAHME Ha YTBPAYBAHE HA MUC/NEHATA HA POJHMHUTE MpeKy
pasyMHo ucnutyBake. Co ornes Ha ronemuot 6poj nyfe og kou bune oTcTpaHeTu
TKMBA, BaXXHO OW/I0 Aa Ce CTaBaT Ha pacrnosiarakbe ajekBaTHM MepPKU 3a Aa ce
6anaHcMpaat MHTEPeCUTe Ha POAHWHUTE U AUCKPeLMjaTa Ha BeWTaLMUTe KOW o Bpluene
OTCTpaHyBarbeTo. buaejkm Toa He 6U0 HaNpaBeHO, XaAnTeKaTa He 3Haena Kako Aa
ro OCTBApW HEj3MHOTO NPaBO Ha JaBatbe COMACHOCT CO OTCTPAHYBAHETO HA TKMBOTO
0/ TENI0TO Ha Hej3MHMOT conpyr. Mopagun T0a, BMELYBAaHETO BO HEj3MHOTO MPaBo Ha
MOYMTYBakbE HA HEj3MHMOT MPUBATEH XMBOT He 6KA0 ,BO COMMACHOCT CO 3aKOHOT"
Coo/BETHO Ha Toa, CyaoT 61N Ha CTAaHOBULITE IeKa UMa/o MOBpeaa Ha YieHoT 8.

YneH3

MoYNTYBaHETO Ha UOBEKOBOTO OCTOMHCTBO MPETCTaBYBa A/ O CaMaTa CyLWTHHA
Ha KoHseHumjaTa. Co Len fa ce yTepan nocebHa noBpeja Ha U/NEHOT 3 BO nories
Ha POAHWMHWTE HA OWTETEHMOT (KPTBaTa), MOpa Aa NocTojaT nocebHU dpakTopu Kom
NpeAn3BMKyBaaT CTpajakbe 0CBeH 60/1KaTa Koja Cean 04 CMPTTa Ha 6/1M30K UeH Ha

CeEMEJCTBOTO.

Xanutenkata npetpnena emMoUMOHANHO CTpajare bupejkn Taa pasbpana 3a
OTCTpPaHyBaeTO Ha TKUBOTO ypU [iBE FOAMHU nocae norpeboT Ha Hej3HMOT COMpyr,
a KPMMUHAMHOCTA Ha TakBUTe AiejcTBuja bruana oTKpreHa Aypu neT rofuHuU noaoLuHa.
YwTe noseke, Taa A03Hana koe TKMBO O6WI0 OTCTPAHETO 0ff TEN0TO Ha Hej3UHWOT
COMpyr Aypu BO TEKOT Ha Npou3HecyBakeTo Ha Bnagata npep Cypot. OTTyKa, Taa ce
COOUMNA CO JONT NEPUOA HA HECUTYPHOCT, iyLieBHa 60/1Ka U BOSHEMUPEHOCT BO O4HOC
Ha TOa 30WTO HO3EeTe Ha Hej3MHMOT conpyr Ouie NOBp3aHM 3aeA4HO KOra HEroBOTO
Teno 6mno BpateHo of 06AykLmMjaTa. 3ropa Ha BakBaTa BO3HEMUPEHOCT, KpUBMYHATA
MCTpara yCcTaHOBMAA ieka TKMBa GBuae oTCTpaHyBaHW O CTOTMLM AKULA BO MEpPUOA
04 AeBeT TOAWMHM, MPU WTO HEKOU 0f OCTpaHyBaraTa bue WM3BpWEHU COMACHO
porosopute ogobpeHn oa Bnagarta co repMmaHcka ¢papmalestcka KoMmnaHmja. Hejse
nCTo Taka  6un OHeBO3MOXeH KakoB 6110 MexaHUM3am 3a 0becluTeTyBatbe, OAHOCHO
OTCTpaHyBatbe Ha MoBpejaTa 3a T0a WTO M OWA0 NPEKPWEHO HEj3UHOTO JNYHO
NpaBo Aa Aaje COMMACHOCT 33 OTCTPAHYBaHETO Ha TKUBOTO Of TEJI0TO Ha HEj3UHUOT
conpyr. OBa 6une nocebHu GakTopM WTO NpeAn3BMKae AONONHUTENHO CTPajakbE 33
XanuTenkaTa, NOKpaj Toa Ha 0XanocTeHa BAOBMLA.
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Ha moneTo Ha TpaHCMAaHTaLWja Ha OpraHu W Tkuea, buno npudateHo Aeka
UOBEKOBOTO T€/10 MOpa Aa buje Cé ywTe TpeTMpaHo Co NOYUT Aypu W NOCae CMpTTa.
®aKkTUUKKM npeaMeT Ha  MefyHapoAHMTe AOTOBOPU, Kako WTO ce KoHBeHLwWjaTa
3a YOBEKOBM NpaBa M OMOMEAMLMHA U AOMOAHUTENHUTE NPOTOKOAWM OUA Aa ™
3aWTUTK AOCTOMHCTBOTO, MAEHTUTETOT M MHTETPUTETOT Ha ,,CEKOj* KOj 61 pofeH, be3
orfed [anu e XUB Wan MpTOB. HECOMHEHO CTPaflatbeTO Ha XXaNMTeIKaTa BO BPCKa
CO OTCTPaHYBaHeTO HAa TKUBOTO Of TENOTO HA HEj3UHMOT COMpYr MpeTCcTaByBano
Aerpasnpaykn TpeTMaH. Kako 3aknyyok Ha T0a, CysoT O6un Ha cTaHoBMWTE fAeka
MMao NOBpesa Ha YNeHoT 3.

YneH 41

CynoT 1 [OCYAWA Ha XanuTeskaTta 16,000 eBpa BO Noriej Ha HemaTepujasHaTa
lWTeTa 1 500 eBpa 3a TPOWOLM W U3[aToUM.
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VIIl. YyBare Ha nofaTouun u ciefeme
06en00eHyBaremo Ha MedUUUHCKUMe docueja Ha JexoBUuHUMe csedoyu nocse
HUBHOMO 006UBAE HA MPAHCPY3Uja HA KPB 20 NPeKPWU/I0 HUBHOMO NPABO HA
noyumysarbe Ha NPUBAMHUOM HUBOM, WMO NPemcmasysadso nospedd Ha useHom 8

MNPECYAA BO MPEAMETOT ABU/IKUHA U APYTU npoTue
PYCUJA [AVILKINA AND OTHERS v. RUSSIA]

(anba 6p.1585/09)
6 jyHu 2013

1. TnaBHu $pakTH

Yetnpu xanutenun busne: epckata opraHusaunja ,AAMUHUCTPATUBEH LEHTap Ha
JexoBuHWTE CBepoun BO Pycnja“ co ceamwuTte Bo CaHKT MeTepcbypr 1 Tpojua pycku
Ap>KaBjaHu Kou bune JeXoBUHM CBELOLMU.

Bo centemBpy 2004 roguMHa KOMMTETOT 3a CnacyBare Ha MAajuMHaTa of
[EeCTPYKTUBHW KYyNTOBU (,KOMWUTETOT*) My MuLan MMCMO Ha pPyckuoT MpeTtceaaten,
00BUHYBAjKM ja opraHu3zaumjaTa-xanuten 3a ekctpemusam u 6apajku ncrpara 3a
HWBHUTE aKTMBHOCTW. Toa 6uno npociefeHo Ao O6BUHWNTENCTBOTO, HO MCTparaTa
Koja npowusnerna of Toa He yTBpAWAA nospeAn. KOMWUTETOT MOAOLHA MOAHEN
WecT ApYrM KPUBMYHMW NpujaBu of kou cute buae oTdpaeHu mocae mctparata.
OpraHu3auunjata-xanuten nobapana obenoaeHyBarbe Ha pe3yaTaTuTe o4 UcTparaTa,
Ho Toa baparbe 6U0 0abMeHO. Bo jyHM 2007 rofuMHa BO BPCKA CO MCTPaXyBatheTo
Ha 3aKOHMTOCTA Ha aKTMBHOCTA Ha OpraHu3aumjata-xanuten, oOBUHWUTENCKUTE
OpraHv MM Jane HanaTCTBMja Ha MeSULMHCKUTE MHCTUTYL MKW BO CaHKT MeTepcbypr
[a n3BecTaT 3a ofbMBarbaTa Ha JaBakeTO Ha TpaHcPy3uja Ha KPB Of CTpaHa Ha
JexoBuHUTE cBefoLN.

HaHeonpezesneH 4aTyM n o4 GeBpyapu 2006 roArHa BTOPMOT U YETBPTUOT KAANTEN
Oune NOANOXKEHM HA XEMOTEpPanuja, 04HOCHO Ha XMPYPLIKKM TpeTMaH. /1 aBajuaTa v
CNefene NAaHOBWTE 33 TPETMAH Ha OE3KPBHO yrpaByBakbe U BO COMMACHOCT CO TOQ,
HUBHUTE MEAULMHCKN Aocueja buie CNOAeNeHN CO APXKaBHWUTE OpraHu.

Bo MapT 2007 rof1Ha TPETUOT XanuTen 6Ua npumMeH Bo jaBHa 601HMUA, Kaje WTo
Taa nobapana TpeTMaH Ha 6e3KpBHO ynpaByBatbe, WTO 60NHMLATA He ce cornacuna
Aa 7 ro oBo3Mmoxu.Taa 6una nywTeHa oa 60/HMLATA U HEJ3UHUTE MEANLIMHCKM
focveja He 6une cnoaeneHmn Co Ap>XKaBHUTE OpraHu.
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MOAOLHEXHNTE CYACKW MOCTAankuM BO AOMAILHUTE Cy40BWM KOW Ky/AMUHUMpane
BO MpecyaaTa 0 27 MapT 2008 rofnHa KoHCTaTUpase aeka 06es04eHyBabeTo Ha
MEeAULMHCKUTE JOCKEja HA XKanuTenute 61Uno 3aKoHUTO.

2. Oanyka Ha CypoTt

BTOpMOT, TPETMOT M YETBPTUOT XaNUTEN Ce xanene Aeka 06eN0feHYBAETO Ha
HUBHUTE MEeAWLMHCKYU AOoCMeja Ha pyckuTe 06BUHWTENCKM OPraHU Kako nocieaunua
Ha HUBHOTO OAOMBatbe Ha TpaHCHY3Mja Ha KPB O NOBPEAN/IO UIEHOT 8 U Aeka Kako
pe3ynTaT Ha Toa, CUTE YEeTUPU XaJuTenun TBPAENE f[eKa NOoeAUHEYHUTE XanuTeam
bune AUCKPUMMHUPAHU MO YNEHOT 14.

YneH 8

XKanbeHMOT HaBOA WMCTaKHAT Of CTpaHa Ha TPeTUoT xanuten 6uUn mpornaceH
32 HeponywTeH 6uaejku dakTWUKM HacTaHano o0eNofeHyBarbe Ha HejauHuTe
MeAWNUMHCKI foCKeja, WTO He 6110 CMOPHO Mefy CTpaHuTe.

Cy[0T He ce COMHeBas feka 06e/10/ieHyBakbeTO Ha MeANLMHCKUTE Aocueja Ha
BTOPWOT W Ha YETBPTMOT XKANUTEN MPETCTaByBaNO BMeLlyBatbe BO HUBHOTO MpPaBo
Ha MOYNUTYBatbe Ha HWBHMOT MPMBATEH XXWBOT, MPU WTO Npawarero 6uN0 fanm
BMelyBareTo 6110 OnpaBfaHo.

Toj npudaTtun feka MepkaTa koja 6una foBeseHa BO Mpallakbe MMana OCHOB BO
AOMaLLIHOTO NPaBo, MaKo ro HAMOMEeHa apryMeHTOT Ha XanTesuTe eka reHepasiHata
TepMUHoaoruja bu Mmoxena fa buae NOANOXHA HA EKCTEH3UBHO TOIKYBakbe. Toj CMeTan
AeKa 0B, NpalareTo Ha NernTMMHaTa Uesl, 6uae TeCHO MOBP3aHM CO MOWWPOKOTO
npalakbe Aasn BMELYBakeTo 6UN0 HEOMXOAHO BO eAHO AEeMOKPATCKO OMWTECTBO.
Mpwv oanydyBarbeTo 3a Toa, CyAOT Ha MouYeToKoT 3abesnexan feka KayuHo npallakbe
6uaa 3aWTuTaTa Ha ANYHUTE nojaTtouu. MpaBaTa Ha XaauTeanTe Ha aBTOHOMMja Ha
JIMYHOCTa BO chepata Ha GM3NUKMOT MHTErpUTET W BEPCKUTE YBepyBatba, A€TasHO
pasr/ielyBaHu BO MPETXOAHUTE C/lyuau, He O1/ie Mpaluatbe BO OBOj NMPeAMET.

CynoT NOBTOPUA fleKa MOUNTYBAHETO HA [JOBEP/IMBOCTA HA 3paBCTBEHUTE NOAATOLM
€ K/Iy4HO, He CaMO 3a 3alUTUTa Ha NpaBaTa Ha NalWeHTUTe, TYKy UCTO Taka 1 OMWTo 33
3ayyByBatbe Ha AoBep6aTa BO 34paBCTBEHWTE yC/1yri. Be3 TakBaTa 3alTUTa, OHWE KOW
“Mmaat notpeba o4 MeaMUMHCKA nomolw 61 Moxesne fa 6uaaT ofBpaTeHn of bGapatbe
Ha COO/BETEH TPETMaH, 3arpo3yBajku ro HMBHOTO COMCTBEHO 3apasje. W nokpaj Toa,
WHTEpeCUTE Ha MaUMEHTOT W 3aeAHMLATa BO LEAMHA 33 3aWTUTA HA [OBEP/IMBOCTA
Ha MeauUMHCKUTE nogaTtoum 6u Moxene Aa OGwaaT MpeTexHaTu of MHTepecoT 3a
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NCTPaXKyBakbe U TOHEHE Ha KPUBMUHMTE [ie/1a W jaBHOCTA Ha CYACKUTE MOCTaNKW, Kajje WTo
Ce MOKaXaso ieka TaKBIUTe UHTEPECH Ce OA YLUTe NMOroseMa BaXHOCT. BUio NoTBpAeHO
A€eKa HaLMOHaNHUTE BJIACTM UMaJle MapriiHa Ha NPOLEHKA NpUW MOCTUTHYBAHETO Ha dep
6anaHc, nako Taa 6uno npeaMeT Ha Hafg3op of CTpaHa Ha CyaoT.

Toj yTBPAWA [€Ka HEMano WTHA W HeoANOXHa onwTecTBeHa notpeba fa ce
OTKpWBaaT AOBEPANBU MEAULMHCKN MHPOPMALMM 33 BTOPUOT U YETBPTUOT XanuTen.
MokoHKpeTHO, 60N HUUMTEe BO KoM Tue Ouie NekyBaHU He npujaBuie Kakeo 6uno
HaBOLHO KPUMMWHANHO MOBeAeHMe Of CTpaHa Ha koj Ouno >xanuten. 3ropa Ha
T0O3, MEANUMHCKMOT nepcoHan Tpebano aa nobapa cyacko ofobpeHue 3a BTOpUOT
XanuTen, Koja BO TOa Bpeme WMMana [ABe TOAMHM, 33 Aa MMa TpaHcdy3nja Ha Kps
[OKO/IKY TUe BepyBajie fieka Taa bu/a BO XMBOTO3arpo3yBauka CUTyaluja u nekapuTe
KOW W3BECTYBajie 3a YETBPTMOT Xa/UTeN He Cyrepupane feka Hej3uHOTO oAbuBarbe
Aa vMa TpaHcdysmja Ha KpB OMA0 pe3ynTaT Ha MPWUTUCOK Off JEXOBMHMTE CBEAOLM.
Cpeacteata ynoTpebeHu of 06BMHWTENOT NpU CNPOBEAYBAETO HA MCTparata, Kou
BK/ydyBane obenofeHyBarbe Ha 40BepAVBU MHPopMauum 6e3 kakeo 6110 NpeTxofHO
npefynpeayBarbe WM MOXHOCT A3 ce npurosapa, He Tpebano aa 6upat Toaky
onpecuBHU. McTo Taka 6UN10 HaNOMEHATO U feka NocToese [ONOSHUTENHN OnuUmu,
HaMeCTO Aa Ce Hapeau OTKPUBatbe Ha AOBEPAMNBU MEAMULMHCKM UHPOPMALUK, KOU MY
6une focTanHu Ha 06BMHWUTENOT 3a Aia T UCTPaXKyBa XXanbeHWTe HaBOAW MOAHECEHNM 0
HeroBaTa KaHuenapuja. MokoOHKpeTHO, Toj Moxen Aa ce obuge aa npubasm cornacHocT
O/ XaNUTeNNTE 32 OTKPMUBAHETO U/WM/IN [ia T UCMpaLlyBa HUB BO Bpcka co paboTarta.

Mopaav Toa, BAaCTMTe He HanpaBw/e Hamop 3a ja NocTUrHat ¢ep b6anaHc nomery,
OA4 €fiHa CTpaHa, NPaBOTO Ha >XXANUTEIUTE HA MOYMTYBatbe HA HUBHMOT NpUBaTEH
XWBOT U, 04 APYra CTPaHa, LienTa Ha 0OBUHWTENCTBOTO /1A 1O 3alUTWUTLM jaBHOTO 3/paBje.
BcywHoCT, HUTY, Nak, Tue obe3beanne Kakem 6U0 peseBaHTHY U AOBOJIHU NPUUNHN
3a /la TO OMpaBAaaT OTKPUBAHETO Ha TO/IKY AOBEPANBU MHOPMaLMK. Mopaan Toa,
CyfoT CMeTan Aieka HeMaso MOBPefa Ha UNeHoT 8.

YneH 14 Bo koMOuMHallMja CO YNEHOT 8

Co orfleq Ha ropeHaBefeHWOT HaoA, TOj CMeTan feka Hemano noTpeba aa ce
pasr/iefyBaar )asbeHnTe HABOAW HA XANUTEINTE Off MEANLLTE HA YNEHOT 14.

YneH 41
CyLoT UM [OCYAWA MO 5,000 €Bpa Ha BTOPMOT U Ha YETBPTUOT XKaNIUTE/ BO NOTNEA

Ha HemaTepujasHaTa WTeTa W 2,522 eBpa Ha BTOPUOT U 1,880 eBpa Ha YeTBPTMOT
XanuTes 3a TPOLIOLM U U3AaToLM.
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Hedocmamokom Ha npeyu3Hocm Ha 00MAWHUOM 3dKOH Npu 00380/1yBAHEMO
0a 6udam obesnodeHemu MeOUYUHCKUME N00amoyu Ha ¥aaumeakama
He 6u10 ,,80 C02/1ACHOCM CO 3aKOH“ N0BPedyBajKuU 20 UneHom 8

NPECYAA BO NPEAMETOT /1.X. npotuB /IETOHUJA [L.H. v. LATVIA]

(Kanb6a 6p.52019/07)
29 anpun 2014

1. TnaBHKu dpaKTy

Xanutenkata 6una NETOHCKA ApXaBjaHka podeHa BO 1975 roAuHa. Bo
pefeBaHTHOTO BpemMe, IHCMEeKTOPaToT 3a KOHTPO/1a Ha KBA/ITETOT Ha MeANLIMHCKATa
Hera u ¢puTHec Ha paboTa (,MADEKKI®) 6un 04r0BOpEH 3a C/1efietbe Ha KBAUTETOT Ha
Me[ULMHCKATa Hera Koja ce npyxana Bo MeAULUHCKUTE UHCTUTYLIMN.

Mpu NOPOAYBaHETO Ha XanuTenkaTa BO 1997 rofnHa 61 KOPUCTEH Lapcku pe3
CO Hej3MHa COrNacHoCT. Bo TekoT Ha Toj 3adat, 6110 crpoBeseHO NoABp3yBatbe Ha
jajueBuTe CNpOBOAHULM 6€3 Hej31HA COTIACHOCT, WITO PE3YATUPAO BO CTEpUAN3aLIM]a.
MoceeaeH HeycneweH 06uza a ce NOCTUTHE BOHCYACKO CMIOrO/AYBatbe, Taa MoKpeHana
rpafaHcka noctanka npotue 6oaHuUaTa BO deBpyapu 2005 U BO AEKEMBPU 2006
roAvHa v Hej3e 1 6una gofgeneHa oTWTeTa 3apaau HeogobpeHaTa cTepuan3salmja.

Bo mefyspeme, BO peBpyapun 2004 rogmHa MADEKKI, Ha 6apatbe Ha AMpeKTOpOT
Ha OKpyXHaTa 00/NHULA, NOKPeHaN afMWHUCTPATUBHA UCTpara WTO Ce OfHecyBasna
Ha rMHeKooLWKaTa 1 NOPOAMAHATA NOMOLW Koja 1 buna fafieHa Ha XanuTenkarta of
1996 A0 2003 roAuHa. Bo anpua 2004 roanHa YaeH Ha nepcoHanot Ha MADEKKI
n TenedpoHMpan Ha Xanutesnkata, MHGOPMMpaAjkM ja 3a wucTparata, Npu WTO ja
NOKAaHUA [a 0 KOMEHTMpa C/y4ajoT, wTo Taa opbwna ga ro cropu. MADEKKI ru
L06WA Hej3UHUTE MeAULMHCKU JoCueja 04 TP MEAULMHCKU UHCTUTYLIMW U BO M3j
2004 roavHa 00jaBuA U3BeLWTaj KOj COAPXEN CEH3UTUBHU MeAULMHCKKU noAaTouu
33 Xanutesnkata. Pesume of HerosuTte 3akayyouu OMNO MUCTO Taka UCMPaTeHO A0
OONHUYKNOT AMpeKTop.

Xanutenkata nogHena 6bapake npej ynpaBHWTE CYAOBMW, Xajnejku ce feka
nctparata 6una He3akoHWTA, CO OMes [eKka Hej3nHaTa OCHOBHA uen 6una ga
nomorHe Ha 6onHuuaTta 3a jga cobepe AokasM 33 MpeTCTojHaTa MapHWUa, WTOo
6uno HapBop of onceroT Ha MADEKKI. McTo Taka ce HaBefyBano aeka MADEKKI
[ejcTByBaN He3akoHUTo npu OaparbeTo U fobusareTo MHbOpMaLMK 33 34paBjeTo
Ha XanutesnkaTa. XanuTenkata BoefHo 6apana u3sewTajoT Ha MADEKKI aa 6uge
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NOHWWTeH. HejanHoTo bapare 6uno onbueHo O CTpaHa Ha YNPaBHUOT OKPYXeH
Cyn BO oAsykaTa koja 6una KoHeYHo moTBpAeHa of CeHaToT Ha BpXOBHWOT CyA
(,CeHaToT*) BO ¢eBpyapn 2007 roawHa. CeHatoT 3akayumn feka MADEKKI 6un
oBJ1aCTeH Aa i cobupa v 06paboTyBa CEH3UTUBHMUTE MOAATOLUM HA XKaauTenkaTa co
Len aa ro chedv KBasMTeToT Ha MeAMLUMHCKaTa Hera 1 fieka 3aKOHOT 3a 3alTWTa Ha
JINYHWTE noAaTouu 403BoAyBan 06paboTka Ha CEH3UTUBHM noaaToun 6e3 nucmeHa
COrNAcHOCT o cybjeKkTOT Ha nojaTouuTe 3a LeanTe Ha MeAULUHCKW TPETMAH Uaun
obe3benyBatbe Ha BpLUeHE HA YCYruTe Ha 34PaBCTBEHA Hera.

2. Oanyka Ha CypoTt

Xanutenkata ce xanena aeka MADEKKI npeky cobuparbe Ha HEj3UHUTE TNYHU
MEANLMHCKMN NMOAATOLM r0 MOBPEAN/I HEj3UHOTO NMPABO HA NOUYUTYBALE HA HEJ3UHWUOT
NMPWBATEH XMBOT OA YJIEHOT 8.

YneH 8

B1a0 HecnopHo feka MeAnLMHCKUTE NOAATOLM Ha XanuTenkata dopmupane aen
0y HEj3UHWOT NPMBATEH XMBOT U AeKa coObUpPareTo Ha OBME NOAATOLM O CTpaHa
Ha MADEKKI npeTcTaByBa/sio BMELYBaHe BO HEj3MHOTO MPABO HA MOYUTYBAHE HA
Hej3MHNOT NpMBaTEH XUBOT. [pawarseTo npes Cyaot 6uno fanv BMelwyBaketo 6uno
onpaBAaHo 3aToa WTo 60 ,.BO COMACHOCT CO 3aKOHOT MOBTOPYBajku ja BakBaTta
HY>XHA YCOT/1aCEHOCT CO AOMALWHOTO MPAaBO M pa3ymMHaTa jaCHOCT BO MOr/ief Ha
OMCEroT U HA4YMHOT HA peNeBaHTHATA AUCKPeUMja Koja UM € AOBEpPEeHa Ha jaBHUTE
BN1ACTU.

Cypot npudatun geka MADEKKI 6un oBnacteH ga npubupa nHGopmaLmm of
MeAULUHCKUTE MHCTUTYLUK WTO Ce OAHEecyBase npallakbaTa BHATpe BO pamKkuTe

Ha HErOBOTO MONE Ha HAANEXHOCT, MaKO HAaNOMEHA/1 A€Ka NMPABHUTE HOPMIW KOW Ja
onnuyBane oBaa HaANEXHOCT bune MHOTY onuwTn no CBOjOT nirnen.

Toj ucTo Taka HanomMeHan feka MADEKKI 3anouHan ga ru cobupa meanmumnHckuTe
NoAaToOLM Ha Xa/NWUTe/KaTa BO 2004 TOAWMHA, CEAYM TOAMHM MOCAE Hej3uHaTa
CTepuav3aumnja 1 BO BpeMe Kora xaantenkarta 6vaa BkaydeHa Bo rpafaHcka napHuua
co 6onHuuata. Cnopen raeguwTeto Ha CyAoT, OBa AOAr0 OAJsiarakbe MOKPeHas o
6pojHu npawarba, UMeHO Janun cobnparbeTo Ha NoJATOLMTE BO 2004 FOAMHA MOXENO
Aa ce cMeTa fieka 6110 ,HeoNxoAHO 3a e IMTe Ha MeANLMHCKUOT TpeTMaH [uaun] 3a
MPpy>Xake UAN BPLIEHE HA YCNYTUTE HA 34PaBCTBEHA HEMA“ BO PAMKUTE HA 3HAUEHETO
Ha peseBaHTHUOT Y/eH 0/} 3aKOHOT 3a 3alITUTA Ha NOAATOUMTE, JOKOAKY daKTUUKuTe
YCAYru Ha 34paBCTBeHa Hera 6uae MpyxeHW cefiym FOAMHW MPETXOAHO. BO 0BOj
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KOHTeKCT, 6110 CMOMEHATO leka >XaauTenkata Hukoraw He 6una uHdopmmpaHa
aeka MADEKKI rvu cobupan v 06paboTyBas HejaMHUTE NoOAATOLM CO Lien Aa CnpoBese
reHepasHa KOHTPO/Aa Ha KBA/MTETOT Ha 3ApaBCTBeHaTa Hera Koja buna obesbeneHa
04 cTpaHa Ha 6onHmuaTta. Ha camata 6oaHMUA HuKoraw He i Bune AageHn Kaksu
6uno npenopaku 3a Toa Kako Aa rm Nofgodpwm ycayrute Kou rv npyxasna.

CeHaToT He objacHUA KoM Of HerosuTe GyHKUMK 1 cnposefyBan MADEKKI naw
KOj jaBeH MHTepec TOj ro ciefen kora ro o6jaBui WM3BELITAjOT 3a 3aKOHWUTOCTA Ha
TPETMAHOT Ha Xaautenkata. CooBETHO Ha T0a, CEHATOT He ja UCMUTYBAI HUTY MOXEN
[a ja McnuTyBa NPONOPLMOHANHOCTA HA BMELLYBAHETO BO NPABOTO HA XanuTeaKarta
Ha NOYMTYBakE HA HEj3UHMOT NPUBATEH XMBOT HACMPOTY jaBHWOT MHTEPEC, 0COOEHO
3aToa WTO TOj AOWOA A0 3aK/AY4OK feKa TakBOTO Meperbe (Barakbe) 6uno Beke
HampaBeHO Of CTPaHa Ha 3aKoHOAaBeLoT. OBa Ce CAYYMAO0 HACMPOTW 33afHMHATA
Ha AOMALIHWOT 3aKoH, cnopes koj MADEKKI Heman npaBHa obBpcka Aa JoHecyBa
OANYKM LWTO Ce ofHecyBaaT Ha obpaboTkaTta Ha MeJULMHCKUTE NOAATOLM Ha TaKoB
HaUMH WTO Ke ro 3ema NpesABuA MUCIEHeTO Ha CybjeKToT Ha nogaTouuTe AN Lypw
n aa ro uHdopmmpa cybjekToT Ha nogatounTe Aeka Ke rn obpaboTysa nogatouute
npea fa ro Hanpasu Toa.

YKaxyBarbeTo Ha Bnagata geka MADEKKI cobpana wHpopmaumm kou ce
OfjHECyBa/e Ha MEAULMHCKMOT UCTOPMjaT HA XXAAUTE/IKATA CO Len Aa YTBPAW Laan
JIeKapoT KOj ro CrpoBen Ha jajueBuTe CnpoBOAHMUM Tpeban Aa buge KpMBUUYHO
OAroBOPEH, He MoXxe fa buae npudateHo. MpBo, cefyM FOAWHU MOC/e HaCTaHOT
FOHEHETO CO CUTYPHOCT 3acTapeno. BTOpo, HUTY AMPeKTOPOT Ha 6osHMUaATa HUTY
MADEKKI Hemane npaeH aBTOPUTET [a ja YTBpPAAT, AypU WU Ha NpeavMUHApHA
OCHOBA, KPMBMYHATA OATOBOPHOCT HA NPUBATHUTE NOEAUHLN.

YwTe noseke, NPUMEHAVBOTO MPaBO He r0 OrPaHMUYBas0 Ha Kakos 6110 HaUMH
OMCeroT Ha MpPMBATHWTE MOJATOLM KOWM MoOXene fa bwaat cobpaHu of cTpaHa
Ha MADEKKI. Bo oBoj ciydaj, MADEKKI rn cobupan MeanuUMHCKMTE nogatoum
Ha Xa/nuTenkaTa WTO Ceé OAHECYBale Ha MEPUOOT KOj Ce MpOoTeran BO Tpaere o[
CeAyM TOAUHW. PeneBaHTHOCTa M [OBOAHOCTA HA MpUYMHUTE 33 cobuparbe Ha
MHPOpMaLMMTE 33 XanuTenkata Kom He Oune AMPeKTHO MOBP3aHU CO MocCTankaTa
cnpoBefeHa Bo 6oaHMLaTa He 61uie MCNUTYBaHM BO KOj 6110 CTaAMyM 0/} JOMaLLHATA
nocranka.

Mopaan Toa, NPUMEHAUBUOT NETOHCKU 3aKOH He O GOpMYaMpaH CO AOBOHA
Mpewm3HOCT 1 He NpYy>an JOBO/HA NPaBHA 3alWTWTa o4 apbUTpapHOCT, HUTY, Nak, TOj
ro NoCcouyBan CO AOBO/IHA jaCHOCT OMCEroT Ha AMCKpeumnja koj um 6un gopeneH Ha
HAA/NEXHUTE BAACTU U HAUMHOT HA HETOBOTO M3BPLLYBAHE. BMELLYBAHETO BO NPABOTO
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Ha XaNUTeNKaTa Ha NOYNTYBakbe HA HEj3MHUOT NPUBATEH XUBOT NOpaam Toa He 6uno
BO ,,COMIACHOCT CO 3aKOH® BO CMUC/AA HA 3HAUeHeTO Ha YNeHOT 8 CTaB 2, CO WTo Oun
noBpefeH UneHorT 8.

YneH 41

CynoT ¥ AOCYAWA Ha XanuTenkaTa 11,000 eBpa BO NOMeA Ha HemaTepujanHa Wwreta
1 2,768 €Bpa BO NOTNeS Ha TPOLWOLM M n3gatoun.
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He3akoHUMomo omKpugarbe Ha MedUUUHCKUMe UHpopMayuu
Ha bpemeHama xaaumenka Ha Heja3uHuom pabomodasay
6e3 Hej3uHa co2n1acHOCm 20 NOBPeAU/I0 UieHom 8

NPECYAA BO MPEAMETOT PAAY npotue PENYB/INKA
MO/AABUJA [RADU v. REPUBLIC OF MOLDOVA]

(Kanb6a 6p.50073/07)
15 anpun 2014

1. TnaBHu PpakTH

BO BpeMeTO Ha HaCTaHWTe XanuTenKaTa MMana TpUeceT U YETUPW FOANHM, B1a
OMaXxeHa v npeAaBauka Ha Moaununckata akagemuja. O MatepujanuTe Bo cnucute
Ha NpeaMeToT Ce MCMOCTaBUAO Aeka OAHOCOT MoMerfy XKaAuTenKkata W Hej3uHuTe
MpeTnocTaBeHy Bo MoanLMcKaTa akageMuja bune TEH3UUHK U NOMery HUB ce BofeNa
rpafaHcka nocranka og paboTHWTe 0fHOCH.

Bo 2003 roauHa XanuTenkata 3abpemeHmna co 6AM3HAUM NpeKy BELWTAUKO
onnogyearbe. Co Oriefl HAa HEj3UHMOT 3roIEMEH PU3NK 0ff MOMETHYBake Ha bebeTo,
NekapoT of LleHTapoT 3a cemejHu snekapu 6p. 7 (,LUC1%), 6oaHMUA BO ApXaBHA
COMCTBEHOCT, HapeauA Hej3nHa XocnuTaamnsaymnja v Taa octaHana 8o 6osHuMyaTa 17
AeHa. Ce UMHENO fieKka OTCYCTBOTO Ha XaauTenkata of paboTa 3a Bpeme Ha Hej3unHaTa
xocnutanuszaymja 6uno NoTBPAEHO CO Nekapcka MOTBpAa BO KOja Ce ynaTyBaso Ha
HejanHaTa OpeMeHOCT U Ha 3r0NIEMEHUOT PU3MK 0y MOMETHYBAHE KakKo NMPUUNHM 33
HEj3MHOTO OTCYCTBO.

Bo HoeMBpwM 2003 roguHa lMpetceaatenot Ha Moaununckata akagemuja nobapan
noseke nHpopmaumm of LIC/T 33 Hej3MHOTO MeAULIMHCKO OTCycTBO. LIC/T 06e3besun
nHPopmMaLmm, 6e3 COrnacHOCT Ha XXanuTesnkata, KOMWTO BKAyyyBane AeTanun 3a
HejauHaTa OpemeHOCT, nmocTankata 3a BEWTAauykKo ONAoAyBarbe U MeauuMCcKUTe
npoueaypu. Tue NCTO TaKa BKAYYyBaie NPennuc of Hej3MHOTO MEANLMHCKO LOCKeE.

[lBe [eHa moc/ie OTKpPMBaHETO Ha WMHOOpMaLWUTe, XaauWTesnkata npeTpnena
MOMETHYBatbe WTO Taa ro MpUMULIYBasa Ha CTPECOT WTO W r0 NPeAM3BMNKao
oTKpuBarbeTo. Cropef Xanuteskata, uHhpopmauuute My bune obenogeHetn cekomy
Ha MoauuMcKaTa akafemuja, WTO Pe3yaTMPano BO LWMPEHE Ha [1ackHKU W BO Toa
Hej3MHWUTE CTYAEHTU Aa [03HAaT 3a HEej3MHMOT NPUBATEH XMBOT. Hej3MHMOT conpyr,
Koj ucTo Taka 6un BpaboTeH Ha MoauumMckaTa akageMuja, Mopasa Aa v fjafe 0Tkas o4
HeroBoTo paboTHO MecTo 1 Aa NpudaTti Nomasky naateHa pabota.
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Bo jaHyapu 2004 rogunHa >anuTenkata NoKpeHana rpafaHcka nocranka npoTue
LCN1 v Nonnuymckata akagemuja npen OKPY>XHUOT cyd BO LleHTpy. HejanHaTa Tyx6a
6unaopbueHa, mefy [pyroTo, Bp3 0CHOBA Ha TOA LWUTO OTKPUBAHETO HA MHDOpMaLMUTe
0f} CTPaHa Ha KAMHMKATA 3a NNOAHOCT 610 3aKOHWTO MMajKM ja NpeABM TEKOBHATA
ncrpara koja 6una cnposefeHa Ha Moauumckata akagemuja. Ora 6MA0 NOTBPAEHO
O/ CTPaHa Ha BpXOBHMOT Cyf Ha NpaBAaTa BO Maj 2007 roAnHa.

2. Oanyka Ha CyaoTt

XKanutenkata ce xanena Aeka OTKPWUBAHETO Ha Hej3MHMOT paboTosasay Ha
HEj3MHUTE MeAMLMHCKM MHPOPMaLMK 04 cTpaHa Ha LiC/l npeTcTaByBano nospeja Ha
HEj3MHOTO MPaBO Ha MOYUTYBatbe HA MPUMBATHMOT XMBOT O UsEHOT 8. Taa UCTO Taka
HaBejyBasa Mo YNEeHOT 6 eka NocTankaTa koja Taa ja uHuumpana npotue LC/ 6una
HenpasuuHa buaejku CyaoBuTe YCBOWE MPOW3BOHU, apOUTPapHU OANYKU KOU He
ycneane ja rv onpasjaar.

YneH 8

Mefy cTpaHkuTe 6110 HecrmopHo 1 CyAoT Ce COMNAch €O Toa [ieka OTKPUBAHETO
Ha cTpaHa Ha LiC/1 Ha paboToAaBayvoT Ha XaAUTeNKkaTa Ha Taka CEH3UTUBHMW AeTaan
MpeTcTaByBaso BMeLlyBarbe BO HEj3MHOTO NMPaBO Ha NpuBaTeH XMBOT. CyAoT NoToa
npemMuHan fa pasraeayBa faau OTKpMBakeTo 61Ua0 ,BO COMACHOCT CO 3aKOH*
3abenexyBajkun feka T0a M3UCKYBaN0 YCOMNAaCeHOCT CO JOMALLHOTO NPABO0 U Pa3ymMHa
jaCHOCT BO OAHOC Ha OMCEroT M HAUMHOT Ha pesieBaHTHaTa AncKpelnja koja um buna
AOBepeHa Ha jaBHWTE BAACTH.

BO Hej3MHMTE MMCMEHM MOAHECOUM WM MPOM3HEeCyBara, BnagaTa ynatyeana Ha
un1eHoT 8 04 3aKOHOT 982 3a NpucTan 0 MHPOPMaLMM KOj MPeTCTaByBasl MpaBeH OCHOB
33 BMelyBarbeto. CyoT HajnpBO HaNoOMeHan eka camo Bnagata, Ho He M BpXOBHUOT
CyA, ynaTyBana Ha TakOB MPaBeH OCHOB 3a BMeLyBareTo. AKTUUKM BpPXOBHWMOT
CyL eAnHCTBEHO Hagen aeka LIC/1 6un oBnacteH fa My OTKpMBa MHPOpMaLMM Ha
paboTofaBauOT Ha Xanutesnkata, 6e3 NpuToa Aa UMTUMPA Kakoe 6U0 NpaBeH OCHOB
33 TOa OTKpMBake. BTOpO, Aypu M aKo Ce NpeTnocTaBu Aeka BpXOBHMOT Cya UMan
Hamepa Aa ce noTnupa Ha Taa ofpenba, bU0 HOTMPAHO Aeka criopef uaeHoT 8,
NekapoT He 6u 6un oBnacTeH Aa obenofeHyBa eAVHCTBEHO MHPOPMALMW O ANUHA
NpMpPOAA, AyPKW M Ha paboTOAABAYOT Ha XanuTenkata, 6e3 Hej3anHa cornacHoCT.

Buno MCTo Taka CNOMEHATO feKka LOMAWHOTO MefyHapO,D,HOTO npaBo Koe

My 610 Ha pacnonaratbe Ha CyaoT u3peuyHo 3abpaHyBase OTKpPMBAHE HA TaKBH
nHGOpMaLMM [0 Taa Mepa LWTO Toa AYpW MPETCTaByBalo KPWMBWMUHO Aeno. Mako
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NoCTOjaT UCKAYYOLM Of MPABUAOTO Ha HEOOEN0AEHYBaE, HUTY €AEH Of HWB HE Ce
YMHEN MPUMEHINB BO CUTYaLMjaTa Ha XaUTeNKaTa. Bnpoyem, BaagaTa He nokaxana
AeKa Kakeu 6uno uckayyoun dune npumeranen. CreayBano feka BMeLlyBareTo
He 6110 ,,BO COTNACHOCT CO 3aKOHOT“ CNe/CTBEHO Ha Toa, He 6uno notpebHo Aa ce
ncnuTyBa Aanv Toa 6UN0 BOAEHO Of HEKOja NerMTUMHA Lea uam 6uno ,HeonxoaHo
BO €JHO AEMOKPATCKO OMLTECTBO.

Mopaaw Toa CyaoT yTBpAWA MOBpesa Ha UIEHOT 8.
YneH 6

WMajkn ro npeaBu ropHWOT 3akaydok, CyAOT 3a3en CTaB Aeka He Ce MojaBuao
OAAE/HO MPaLLatbe Mo YNEHOT 6.

YneH 41

CynoT cMeTan aeka BnagaTa Tpebana Aa v MCNAATW Ha XanuTeskata 4,500 eBpa
BO MO Ha HeMaTepujaaHa WTeTa 1 1,440 eBpa BO NOIIe] Ha TPOLWOLM N U3AaTOLM.
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ApbumpapHo majHo cnedere Ha MobUHUME Mee@OHCKU
KOMYHUKayuu 8o Pycuja koe 6us10 n0ds10XHO Ha 310ynompebu

NPECYAA HA TOZIEMUOT CYACKU COBET BO NPEAMETOT POMAH
3AKXAPOB npotus PYCUJA [ROMAN ZAKHAROV v. RUSSIA]

(XKanba 6p. 47143/06)
1 AeKeMBpHU 2015

1. TnaBHu $paKTy

XKanutenor PomaH 3akxapos 6un pycku ApXaBjaHWH, POAeH BO 1977 FOAMHA, U
rNaBeH W OATOBOPEH YPeAHWK Ha M3A4aBauka KoMnaHwja. Toj 6un npetnnateH Ha
YCNYrUTe Ha HEKOJIKY OnepaTopu Ha MOOUIHN MPEXH.

Bo JAekemBpM 2003 TroAMHA TOj MOKPeHan CyAacku MOCTanku MpoTUB TPU
onepatopu Ha MOOWIHM Mpexwu, Xanejku ce 3a BMeEWYBakbeTO BO HEroBOTO
NpaBoO Ha MpPWUBATHOCT Ha HEroBMTe TenepOHCKM KOMyHUMKauuu. Toj TBpaen Aeka,
COMNACHO pesieBaHTHOTO HaLMOHA/NHO MpaBo, MOKOHKPeTHO cropes Hapeabata
6p. 70 v3pageHa of MWHMCTEPCTBOTO 33 KOMYyHWKaLUWW, MObUAHWTE omnepaTopw
WHCTanupane onpema Koja A03BO/YBajsa HEOTPAHMUYEHO MpecpeTHyBarbe Ha CuTe
TenedOHCKM KOMYHUKaUMUW o CTpaHa Ha 6e3begHocHUTE cayxbu 6e3 npeTxoHo
CYACKO OBAacTyBatbe. Toj mobapan of HaANeXHUOT OKPYXKEeH CyA Aa ja OTCTpaHM
onpemarta uHcTanupaHa cnopes Hapeabata 6p.70, koja H1Kkoraw He 6una objaseHa,
W Ja ocurypa Aeka MpucTanoT A0 TeAekOMyHMKauumte um 6un AafeH camo Ha
OB/JIaCTEHMTE NLA. Bo fekeMBpY 2005 rofmHa OKpY>XHMOT cya Ha CaHKT MeTepcbypr
rn ofbwn 6aparbata Ha r.3akxapoB, HaofajKu Aeka MHCTasalMjaTa Ha onpemaTa cama
no cebe He ja HapyllyBana NPMBATHOCTA Ha KOMYHMKALMWUTE U AeKa XANUTENOT He
ycnean fia fokaxe fieka Heropute TenedpoHCKM pa3roBopu 6uae npecpeTHyBaHM.

dKanutenor ce xanen. Toj TBpaen aeka OKPY>KHUOT CyA 046W/1 Aa NPUMU HEKOIKY
LOKYMEHTM KaKo [OKa3W, BKAYUYBajKu T U CyackuTe Hapeabu koW ro oBiacTyBane
npecpeTHYBakETO Ha MOOUNHNTE TeNeDOHCKU KOMYHUKALUN HA HEKOAKY /yfe, WTo
crnopes MWUC/IEHETO Ha XXaAWTeNoT MOKaXano feka onepatopute Ha MoOWAHWTe
MPEeXU W areHUMnTe 3a CNpoBeAyBakbe Ha 3aKOHWTE MMase TEXHUUKA MOXHOCT 3a
npecpeTHyBarbe Ha cuTe TenedOHCKM KOMYyHMKauum 6e3 Aa npubaBaT NpeTxofHo
CYACKO OBNacCTyBatbe. Bo anpu 2006 roanHa MpaackunoT cys Ha CaHkT MeTepcOypr ja
NOTBpAW/ Npecy/aTta no xanba, noTBpAyBajku ja oanykata Ha OKPYXHUOT Cya.
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2. Oanyka Ha CypoTt

Motnmpajkm ce Ha uneHoT 8 oA EBpomnckaTa KOHBEHLMja 33 YOBEKOBM Mpaea,
r.3aKXapoB Cexasnes3a C1CTeMOT Ha TajHO NPecpeTHyBatbe Ha MOOUAHUTE TeNePOHCKM
KOMYHUKauuu BO Pycuja, TBpAEjKM AeKa peNeBaHTHOTO HAUMOHANHO MPaBo UM
[03B0O/YBaN0 Ha 6e30efHOCHWTE CAyXOM fa M NpecpeTHyBaaT KOMYHUKaLUnTe Ha
koe 6uno nunue 6e3 npubasyBakbe Ha NPETXOLHO CYACKO OBAACTyBakbe. MoTnupajim
C€ Ha YNEeHOT 13, TOj MOHATaMy Ce Xanen feKa Toj HemMan epeKT1BEeH NPaBEH JeK Ha
HaLMOHANHO HMBO 33 Aa ro OCMOPYBA TOA 3aKOHO/ABCTBO.

YneH 8

Cypor 3abenexan feka nako KoHBeHLMjaTa He NpefBuAyBana NokpeHyBarbe Ha
Tyx06a actio popularis r.3akxapoB MMan NpaBo Aa TBPAM AeKa e XPTBa Ha nospeaa
Ha KoHBeHLMjaTa, ¥ MOKPaj TOA WTO TOj TBPAE/ €K UMAJI0 BMELLYBAHE BO HETOBUTE
Mpaga Kako pe3y/aTaT Ha CaMOTO NOCTOEHE HA 3aKOHOAABCTBO KOE J03BOJTYBA/I0 MEPKH
Ha TajHO cnefierbe M Aeka OUN0 HEMOXHO Aa Ce HaBeayBa Aeka Toj bua npeaMeT Ha
KOHKpeTHa Mepka Ha cieAere. Co Oriefl Ha TajHaTa NpUpOAa Ha MEPKUTE 3a Cleferbe
npeaBUAEHN BO 3aKOHOAABCTBOTO, HMBHMOT LWIMPOK OMCEr, KOj rM MOroAyBa cute
KOPUCHULM Ha MObUAHMTE TenedOHCKN KOMYHUKALUM U HELOCTUTOT Ha edeKTUBHM
CPeACTBA 33 TMe fa Ce OCMOopyBaaT Ha HALUMOHANAHO HUBO, CYyAOT CMeTan fAeka
pasrfieflyBarbeTo Ha peneBaHTHOTO 3aKOHOAABCTBO in abstracto 6uno onpasgaHo.
Mmajku ro oBa npessua, CyaoT cmeTan feka r.3akxapos He Tpeban fa nokaxe Aeka
61N BO PU3MK HErOBUTE KOMYHMKALUW Aa GWAAT NpecpeTHaTH, CO Ornes feKka CamMoTo
NOCTO€HE Ha CMOPHOTO 3aKOHOAABCTBO CaMOTO Mo cebe NpeTcTaByBao BMELLYBaHE
BO HETOBUTE NPaBa Of YNEHOT 8.

OTkako 6uN0 yTBpAEHO [eKka MpecpeTHyBakeTo Ha MoOWAHWTE TenepoHCKK
KOMYHUKaLUWU MMano OCHOB BO PycKOTO npaso, nMeHo Bo OSAA, 3KM v Hapesbara
6p. 70 w3gageHn o MWHMCTEPCTBOTO 3a KOMYHWMKauuw, kou 6une BofeHW of
NernTMMHaTa LUen 3a 3alThTa Ha HauuoHanHaTta 6e3befHOCT 1 jaBHATa CUTYpHOCT,
Cypot Tpebano fa yTBpAW fJanv [OMAWHOTO NpaBo 6UN0 AOCTAaMmHO U COAPXENO
AZleKBATHU 1 eDeKTUBHMN 3aWTUTHU MEXAHWU3MU U TapaHLInK.

JocmanHocm Ha doMawHomMo npaso
CynoT M3pa3us Xaiere Aeka JoNno/HyBarkaTa Ha Hapeabata 6p. 70 HuKoraw He
6une objaBeHu BO HeKOja OMWTO AoCTanHa cayxbeHa nybankaymja. Cenak, co ornes

Aeka Taa 6una objaseHa Bo cayx6eH MUHUCTEPCKU MarasuH, U 1eKa Hej3e MOXeno Aa
M ce mpucTanu of CTpaHa Ha OnuwTaTa jaBHOCT npeky npagHa 6a3a Ha nogaToum Koja
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61aa NpUBaTHO OAPXKYBaHa, CyAOT He YTBPAMA Aeka 610 HEONXOAHO MOHATaMy Aa
ro pasrie/lyBa npaliarbero 3a 0CTanHOCTa Ha JOMaLiHOTO NpaBo.

Oncez Ha NpUMeHa Ha MepkumMe 3a MAjHo caedere

CynoT CMeTan fAeka pycKOTO 3aKOHOAABCTBO 33OBO/IMTENIHO ja PasjacHWNO
npupofjata Ha fenata kou 6u Moxene fa AosefaT Ao Hapesnbata 3a cnefere. Bo
MCTO BPEME TOj HAaMOMEHa/ CO 3arpvXKEHOCT AeKa Ha MPaBOTO MYy HEAOCTacyBasa
jacHOCT BO OAHOC Ha HEKOW KaTeropuu nyfe kou 6une CKAOHW HUBHUTE TenedoHM
Aa bupat npecpeTHyBaHU, UMEHO NULETO Koe 61 MOXeNno Aa uma nHGopmaumm 3a
[enoTo, nan nHdopmMaLnm peneBaTHu 3a KpUBUYHNOT NPeAMET, UM HA OHME AnLa
KOW Ce MHBO/NIBMPAHW BO aKTMBHOCTW KOW ja 3arpo3yBaaT HALMOHA/NHATA, BOEHATA,
€KOHOMCKATa WM eKOI0WKATa CUTYPHOCT Ha Pycnja. Bo Toj norned, OSAA UM pan
Ha BNIACTUTE PEYNCU HEOTPAHUYEH CTEMEH HA AUCKPELMja NpU YTBPAYBAHETO WTO
MpeTcTaByBa TakBa 3akaHa M Aanu Taa 3akaHa buia AOBO/MHO CEPMO3HO 3a fa ro
OMpaBAa TajHOTO CEAEHE.

Tpaetrbe HAa MepKUMe 3a MajHo c/aedekbe

PycKoTO MpaBO COAPXEN0 jaCHW MpaBuia 33 TpaereTo W OOHOBYyBaHETO Ha
MpecpeTHyBaraTa Koe MNpeABUAYBANO AAEKBATHU 3aWTUTHW TapaHuMuM npoTus
3noynotpeba. W nokpaj Toa, Cynot 3abenexan pgeka 6apareTo fa ce npekuHe
NpecpeTHyBarEeTO Kora Toa noseke He 6uN0 HeonxoAHo 6MAO CaMo CMOMEHATo
Bo 3K, HOo He n Bo OSAA. CnepyBano feKa MpecpeTHyBakaTa BO pPaMKUTE Ha
KPUBUUYHWTE NOCTAMNKW MMaNe NOBEKE 3aWTUTHW rapaHUMM OAOWTO OHWE BO BPCKa
CO aKTMBHOCTUTE KOW ja 3arpo3yBase HaLMOHa/IHATA, BOEHATa, EKOHOMCKATa Wan
€KO/IOWKATA CUTYPHOCT Ha Pycuja.

Mocmanku 3a ckaaduparbe, Kopucmere, KOMyHUUUPAHe U YHUWMYBAHe HA
npecpemHamume nodamoyu

CynoT 6wn 3a40BO/IEH [leKa pYCKOTO MPaBO COAPXKEO jaCHW MpaBuia KOW ro
ypeayBane CKAaAWparbeTo, KOPUCTEHETO M KOMYHWULMPAHETO Ha MpecpeTHaTuTe
noAaToLu, CO WTO NpaBesie BO3MOXHO [1a C& MUHMMU3UPA PU3MKOT OfI HEOBIACTeH
npuctan nav obenogeHyBarbe.

Bo mor/ies Ha YHUWTYBaHETO Ha TakBMOT MaTepujan, CyAoT HaWOA eKa pyckoTo
npaso He 6110 JOBOHO jacHO, 61AejKM TOa OBO3MOXYBA/NO aBTOMATCKO UyBakbe 3a
Nepuoa of WeCT MeCeLy Ha NpeNeBaHTHU NOAATOLUM BO C/lyyanTe KOra 3aCerHatoto
e He 6uno 06BMHETO 3a KPMBUUHO Aeno, a BO CyyanTe Kaje wto auueto 6uno
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06BMHETO 32 KPUBMYHO [e/10 Toa OUN0 HejacHO BO OJHOC Ha OKOJIHOCTUTE BO KOW
npecpeTHaT1OT MaTepwjan 61 OWA UyBaH N YHUWTEH MO 3aBPLIYBAHETO HA CyAiEHETO.

Ossiacmysarbe Ha NpecpemHysarbama

Cynot 3abenexan feka pyckoTo NPaBO COAPXKENO BAaXKHW 3aWTUTHW TapaHLnm
NpoT1B apOUTPapHOTO MW HEKPUTUUHOTO TajHO C/efietbe, AUKTUPAjKU feKa KaKBO
6uno npecpetHyBare Tpeba Aa buae oBnacTeHO Of CTPaHa Ha CyA. AreHuwjaTta 3a
cnpoBeayBakbe Ha 3aKOHUTe Koja bapa ogobpyBatbe Ha NpecpeTHyBakeTo Tpeba Ha
cyavjata aa My noaHece 06pas/ioxeHo bapatbe CO TakBO A1€jCTBO, a Cyaujata Tpeba Aa
Aajie NPUYMHM 33 Of/lyKaTa Co Koja ro 0f06pyBa NpecpeTHyBarEeTO.

Bo moraief Ha OMcCeroT Ha peBu3unjaTa, CyAckaTa KOHTpoaa 6una orpaHuyeHa u u
noKpaj NpenopakuTe Ha YCTaBHUOT Cy/, CYAUNTE He ro BepuUKYBase NOCTOEHETO Ha
,»PA3yMHO COMHEHWe" NPOTUB NNLIETO 33 Koe 6110 NoBapaHO NpecpeTHyBatkbe HUTY
NCNWUTyBaNe fanu NPecpeTHyBarbeTo 6110 HEONXOAHO 1 OMpaBAaHo. Kako pesyaTtat
Ha Toa, bapatbaTa 3a nMpecpeTHyBarbe YecTo He buie NpUAPYXeHW Co Kakeu 6uno
nponpaTHu mMaTepujanu, CyamnTe HuKoraw He nobapane areHuwujaTa 3a ciefere fa
NofiHeCe TakBW MaTepujaiv U CAMOTO ynaTyBakbe Ha MOCTOEHETO HAa MHGOPMaLIMK 3a
KPMBWUYHOTO [€/10 UM aKTUBHOCTMTE KOM ja 3arpo3yBajie HauMOHa/aHaTa, BOEHaTa,
eKOHOMCKaTa MW eKo/olKaTa CUIypHOCT OW0 CMEeTaHo 3a AOBOJIHO 3a Aa buge
[aJileHO 0B/1ACTYBakbe, OAHOCHO 0f0bOpeHUe 3a Ceferbe.

Bo nornes Ha COAPXWHATa Ha OB/ACTyBAaKETO 33 NpecpetHysawe, CyaoT
3abenexan feka, 3a pasnuka og 3KM, OOSA UM [aBan MOLIHE WKWPOKA AUCKpeLja
Ha BJacTMTe 3a CrpoBeayBare Ha 3akoHuTe. OOSA He coapxen 6aparba HUTY
BO MorneA Ha CoApXMHaTa Ha OaparbeTo 3a MpecpeTHyBakbe, WTO 3HAUeNo Aeka
CYAOBUTE MOHEKOTall jaBa/ie 0B/1AaCTyBaHa 33 NMPECPETHYBAkbA KOU HE COMEHYyBane
KOHKpeTHO awnue nan TenedoHcku 6poj wro Tpebano ga buaat npukaydeHu, Tyky
OB/1aCTyBa/le MpecpeTHyBakbe Ha cuTe TenedOHCKM KOMYHUKauun Bo obaacta Kage
WTO onpefesneHo KpMBMYHO Aeno B0 HaBOAHO U3BPLIEHO, BO HEKOWM MPUAUKK Y
6e3 cnomeHyBare Ha TpaereTo 3a Koe 6UN0 OBAACTEHO MpecpeTHyBakeTo. YiTe
noeeke, Ha BOHCYACKaTa ,MTHa nocTanka“ npeasuaeHa Bo OOSA, cnopef koja 6uno
MOXHO Aa Ce npecpeTHyBaaT KOMyHMKauuu 6e3 npeTxoaHo Cyacko ogobpeHue Bo
Tpaerbe 0 YUeTUpPMeECET M OCYM Yaca, ¥ HeoCTacyBale AOBOHO 3aWTUTHM rapaHLumm
33 fa ce ocurypa feka ucrtata buna ynotpebeHa caMo BO NMpaBWIHO OMpaBAaHU
cayyau. Mocrankarta 3a OB/IACTyBakE HA CIEAEHETO NPEABUAEHA BO PYCKOTO NMpPaBo
He MOXena a 0CUTYypa ieKa MepKUTe 3a TajHO Cefierbe He Buie HapeaeHu CydajHo,
HeperynapHo uau 6e3 A0/KHO U NPaBWUAHO pa3riefyBarbe Ha 6apakeTo.
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Ywre noseke, CyaoT CMeTa JEKA CUCTEM KAKOB LUTO € PYCKMOT KOj IM OBO3MOXYBA!
HaTajHWTe CyX6U 1 Ha noaMUMjaTa HENOCPeAHO Aa ro MpecpeTHyYBaaT cekoj rpafaHuH
6e3 na My 6apaat oBnacTyBakbe 33 NPeCpeTHYBakbE HA aBaTeNOT HA KOMYHMKALMCKH
ycnyrm 6un ocobeHo noasoxeH Ha 310ynoTtpeba. MoTpebata of 3aWTUTHU rapaHLmnm
npoTuB apbuTpapHOCTa NOpaan Toa ce YnHesa 3a 0cobeHo ronema.

Had3op Had cnposedysarbemo Ha MepKume 3a majHo caederve

CynoT MCNUTYBaA Aasv HA30POT Ha/Z MPECPETHYBAHETO M1 UCNONHYBaA bapatbaTa
cornacHo KoHBeHUMjaTa HaA30pHUTE Tena Aa buaaT He3aBUCHU, OTBOPEHM KOH jaBeH
HaZA30p M HUM Aa UM B1AaT JafeHun AOBOHO OBAACTYBatba U HAANEXHOCT Aa BpwaT
edeKTMBHA W KOHTUHYMpPaHa KOHTpoa.

Mpeo, CynoT 3abenexan Aeka 3abpaHaTta Ha /NOrMpare WM 3anuilyBarbe Ha
npecpeTHyBakbaTa HaBedeHW BO PyCKOTO MPaBO Hampasuaa ga 6uie HEMOXHO 3a
HaA30pHaTa BAACT [a M OTKPWE MpecpeTHyBakata CriposegeHu 6e3 nponucHo
CYACKO OBAacTyBatbe. KOMOMHMPAHO CO TeXHMYKaTa CMOCOOHOCT Ha BAACTWTE 3a
CnpoBefyBatbe Ha 3aKOHWUTE HEMOCPEAHO fa M NPecpeTHyBaaT CUTe KOMyHWKaLuuu,
0Ba MNpaBoO OHEBO3MOXW/AO KOj 60 HAA30peH apaHXMaH Aa T AeTekTvpa
HE3aKOHWTUTE NPEeCPeTHYBakba U MOpaan T0a, UCTUOT 0 HaNpaBuI0 HeeN0TBOPEH.

BTopo, HaA30poT Haj NpecpeTHyBarbaTa CNpPOBEAEHMN BP3 OCHOBA HA MPOMUCHU
CYACKW OBAacTyBakba MM 6un foBepeH Ha lpeTcegatesnoT, MapaaMeHToOT, U Ha
Bnapata, Ha kou He um Oune AafleHn HanaTCcTBMja COMAacHO PYCKOTO MPaBO BO
0[JHOC Ha TOa Kako Tue 6U Moxene [a MM HaArAefyBaaT NpecpeTHyBakbaTa, Kako
M Ha HagneXxHute oO6BUHWUTENN, UMjWITO HAYMH HA HA3HAUYBarbe U Mellake Ha
byHKUMKMTE, cO TOa WTO McTaTa 06BUHUTEICKA KaHLesapuja faBana ogobpexye Ha
6aparbaTa 3a MpecpeTHyBarbe U NOTOA O Hajr/efyBana HUBHOTO CNPOBEAYBatbE,
61 MOXeno Aa NokpeHe COMHEXM BO OJHOC Ha HMBHATa HE3aBMCHOCT. [ToHaTamy,
OB/IACTYBakaTa U HAANEXHOCTUTE HAa 06BMHUTENNTE BUae MHOTY OrpaHUYEHH,
Haf30pOT cnpoBefeH O HWB He BUA MOANOXKEH HA jaBHA KOHTPOJA, @ HUBHWTE
KpaTKu MONYrOAMWHMW M3BewWwTaM 33 onepaTMBHUTE MeEPKM Ha npetpec bune
[OBEpPANBY JOKYMEHTU, KoM He Ouie 06jaByBaHM HUTY HA MOMHAKOB HAUUH 11 bune
[OCTANHW HA jaBHOCTA.

KoHeuHo, CyAoT cMeTan feka Haf30poT BP3 MpecpeTHyBarbaTa Of CTpaHa Ha
006BMHUTENUTE He MOXen Aa 0be3bean afekBaTHU U ePeKTUBHU rapaHLUMu NpoTmB
3n0ynotpeba. Bo Toj noraea, r.3akxapoB MogHeN AOKYMEHTU KOW ja UAycTpupane
HEMOXHOCTAa Ha 00BUHWUTenuTe pAa pobujat npuctan Ao knacuduumpaHute
MaTepujann 3a npecpeTHyBareTo, Aofeka Bnajata He noaHena kakeu 6uno
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M3BewWTamn 3a MHCMeKUmMjaTa Uan oaayKu Ha 06BUHMUTENUTE CO KOM BUN0 HapeaeHo
npe3emMareTo Ha MepKHY 3a Aa Ce 3anpe UK OTCTPaHM AeTEKTUPAHOTO NPeKpLIyBatbe
Ha NpaBoTo.

M3B€CmyBGH9€ 3a npecpemHyBakemo Ha KoOMyHuUKayuume u docmanHume sekosu

MpalwareTo 3a M3BeCTyBatbe 3a MPeCPeTHYBaHETO Ha KOMyHWKauwuute 6mo
HEepa3/e/sHo BP3aHO 33 1e/10TBOPHOCTA Ha IeKOBUTE Npej cyfoBuTe. CyaoT3abenexan
AeKa BO Pycuja anuaTa unmwwto KOMyHMKaLmuu bune npecpetHaTu He bune n3pecteHn
32 T0j $aKT BO HUTY €leH MOMEHT, OCBEH aKo Taa MH$OPMaLMja UM CTaHaNa Nno3HaTa
Kako pe3ynTaT Ha HUBHOTO KOPUCTEHE Ha [OKa3M BO E€BEHTyasHaTa KpMBMYHA
nocTanka u fjeka MoxHocTa a ce npubasat uHdopmayuu 3a npecpeTHyBakata buna
ocobeHo HeedeKTUBHA.

JlekoT um 6un goctaneH camo Ha /auuaTa Kou moceaysase MHGOpMaLMM 3a
NpecpeTHYBakETO HAa HUBHUTE KOMYHMKaLMU. EQEKTUBHOCTA Ha JIEKOT BO Npallatbe
6una nopaau Toa NOTKOMaHa 0f OTCYCTBOTO Ha baparbeTo fa ce n3BecTn cybjekToT
Ha NpecpeTHYBaHETO, WA Of afjeKBaTHAaTa MOXHOCT Aa ce 6apaaT u npubasysaat
nHbopMaumMmM 3a npecpeTHyBarbaTa 0f CTpaHa Ha BaacTute. COOABETHO Ha TOa,
pyCKOTO MpaBO He NpeABUAYBan0 epekTUBEH CYACKM NeK NMPOTUB MEPKUTE 3a TajHO
CNlefierbe BO NpeAMeTHTe Kaje WTo He 6W1a MoKpeHaTta KpUBMYHA MoCTanka NnpoTus
cy6jekTOT Ha npecpeTHyBarbeTo. MCTO Taka, pycKOTO MpaBO He MpefBuAYyBano
edeKTMBHM NIEKOBM 33 JIMLETO KOe MMaNo COMHEX feka Toa 6110 Noanoxeno Ha
TajHO cefierbe. CO INWYBAHETO Ha CyOjeKTOT Ha NpecpeTHYBareTO Of Ae/0TBOPHaTA
MOXHOCT PeTPOCNEeKTUBHO fa ' NobuBa npecpeTHyBakbaTa, PycKOTo MpaBo Ha Toj
HauWH 13berHyBas0 BaXeH 3alTUTEH MeXaHM3aM NPOTUB HenpasuaHaTa ynorpeba
Ha MEpKUTE 32 TajHO C/efjerbe.

3aK/y4oK

CypoT 3aknyuun feka pyckute npaBHW ofapefbw Kou ro ypeaysane
NpecpeTHYBakETO Ha KOMyHMKauuuTe He obe3befyBane afekBaTHU W edeKTUBHM
rapaHuuy npotus apbuTpapHoCTa ¥ pU3MKOT 04 310ynoTpeba. HepoctatoyuTe BO
npaBHaTa paMKa MAEHTUGMKYBAHM 0f CTPaHa Ha Cy0T yKaXKyBasie Ha MOCTOEHETO Ha
apbUTpapHU NpaKTUKKN Ha Caederse Kou brae NoAN0XHM Ha 3n10ynoTpeba, na oTTyka
PYCKMOT 3aKOH He ro UcnonHyean 6apareTo 3a ,KBAaUTET HA 3aKOHOT U HE MOXEN
[a r0 iPXU NPeCcpeTHyBakeTo Ha KOMYHMKaLMmMTe Ao OHa WTo 6Ua0 ,HEONXOAHO BO
e/1HO ;leMoKpaTcko onwTectso*. CAeACTBEHO Ha TOA, MMaNo NOBPesa Ha UeHoT 8 04
KoHBeHUwjaTa.

414



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

YneH 13

VIMajkv rv npeABuA HaoAWUTE BO OAHOC HA UNeHOT 8 He 6110 HYXKHO M3/BOEHO Aa
Ce UCMUTYBA XaNbeHNOT HABOZ Of UNeHOT 13.

YneH 41

CynoT mpecyaun feka KOHCTaTUpakeTo Ha noBpejaTta MpeTcTaByBaso CamMo no
cebe AOBOAHO MpaBMuHO obeclTeTyBare 3a Kaka OWA0 HemaTepujasHa wTeTa
Koja 6una npeTprneHa of CTpaHa Ha Xanutesnor. Toj noHaTamy cMmeTan Aeka Pycuja
Tpebana fia My UCMAATU Ha XKaaUTENOT CyMa O 40,000 eBpa BO MO Ha TPOWOLUTE
1 U3gaTouuTe.
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3adpxyBarbemo u yysakemo Ha omneyamoyu 00 npcmu u AHK npogusu
00 CMpaxa Ha 8aacmume npemcmasysaso nospedd Ha useHom 8

NPECYAA HA TOZIEMUOT CYACKU COBET BO NMPEAMETOT
C. U MAPTIEP npotus OBEAUHETOTO KPA/ICTBO
[S. AND MARPER v. THE UNITED KINGDOM]

(™anbw 6p.30562/04 1 30566/04)
4 fekemBpU 2008

1. TnaBHu PpakTH

Xanutenute, C. 1 Majkn Mapnep, 6une poaeHu Bo 1989, 0IHOCHO 1963 TOAMHA U
xuBeene Bo ObeMHeTOTO Kpancreo.

Ha 19 jaHyapw 2001 roguHa C. 6un yanceH v o6BuHeT 3a 06ua 3a kpaxba v uman
€ANHAEeCeT rOAMHM BO TOA BpeMe. buae 3eMeHn HeroBm otnevatoun og npctu n IHK
npumepouu. Toj 6un ocnobogeH of 06BUHEHMETO Ha 14 jyHW 2001 rofnHa. .Mapnep
Oun yanceH Ha 13 MapT 2001 roAnHa U 06BMHET 33 BOSHEMUPYBakE HA HEroBMoT
napTHep. bune 3emeHn Herosu otnevatouu oa npctn v AHK npumepoumn. Ha 14
jyHW 2001 roanHa npeameToT 6ua GopManHO 3anpeH Co ornes Aeka Toj W HeroBmoT
MapTHEp ce noMupuie.

OTkako moctankata 6waa 3ampeHa, ABajuaTa anautenn 6GesycnewHo 6Gapane
HUBHWTE oTneuaToumn of npctv, IHK npumepoun v npoduan fa buaat yHUWTEHN.
NHdopmaunuTe 6une UyBaHU BP3 OCHOBA HA 3aKOHOT KOj rO [03BO/YBA/ HUBHOTO
Apxerbe 63 BpeMEHCKO OrpaHuuyBatbe.

2.0anyka Ha CyaoT

Xanutenute ce xanene no yneHosnte 8 n 14 o KoHseHumMjaTa 3a 4yBakeTO 0f
CTpaHa Ha BNACTUTE HA HUBHWTE OTNEYATOUM OA NPCTU, LeayNapHUTE NPUMEPOLMN U
[HK npodwuaun otkako Te 6une ocnoboseHn og 06BUHeHMe.

YneH 8

CypoT cMeTan feka LUenaynapHute npumepoun u AHK npodunm, kako w
oTneyaTouuTe 04 NPCTV COAPXKEeae CEH3UTUBHU TNYHWN UHGOPMALUN N AeKA HUBHOTO

UyBakb€ MpPEeTCTaByBasi0 BMELWIYBak€ BO MPaBOTO Ha XAJIUTE/INTE HA MNOUYNTYBaHE
Ha HUBHWOT MNPUBATEH XMUBOT, BO CMUC/Z1A Ha 3HAUYEHETO Ha YNEHOT 8 ctaB 1 oA
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KoHeeHuwmjaTa. CyAoT MCTO Taka 3abenexan [eka uyBareTo Ha OTrmedyaTouuTe of
npctu, 6uosowknte npumepoun n IHK npoduante Ha XanuteanTe MMano jacew
OCHOB BO /[JOMALWHOTO MPaBO COI1ACHO 3aKOHOT 0/ 1984 roauHa v aeka Toa buio
BOAEHO Of IETUTUMHATA Lie, OHOCHO eTEKLMja 1 CNPEeUyBarbe Ha KPUMUHA/OT.

CynoT yKaxan feka AoMalWHOTO npaBo Tpeba fa MpYXU COOABETHMW 3aWTUTHM
rapaHLum 3a fa cnpeun kakea 6uao ynotpeba Ha IMUHKUTE NogaToum koja bm moxena
Aa buae HeKOH3UCTEHTHA CO rapaHuumMTe 04 Y1eHOT 8. [loHaTamy, noTpebaTta o/ Takew
rapaHuuy buna ywTe noronema kaae WTo 63 3acerHarta 3aWwTuTata Ha ANYHWTE
nogaroun kou Bune NoANOXeHM Ha aBToMaTcka 06paboTka, a He NoManky v Kora
TakeuTe noaatoun une ynotpebyBaHu 3a NOANLKCKM Lieaw.

Mpawarbeto koe Tpeba fa buae pasrnepaHo o CyAoT BO 0BOj npeaMeT 610 fanm
UyBaHETO Ha OTMEYATOKOT 04 NpCTK M [HK nogaToumTe Ha XanutenunTe, Kako nua
Kou 6use 0COMHUYEHN, HO He Buse ocyaeHw, 3a onpeaeneHn KpUBMUHM aena, buno
HEONXO/HO BO €JHO 1EMOKPATCKO OMITECTBO.

CypoTBogenocobeHa CMeTKa 3a KNYYHUTE MPUHLMMN HA PeSI€BAHTHUTE MHCTPYMEHTH
Ha CoBeTOT Ha EBpona v 3a NpaBOTO W NpaKcaTa Ha ApYyruTe Ap>KaBu-L0rOBOPHUYKM,
criopefi KOu 3afpXyBakbeTo U UyBareTo Ha nogatoumte Tpebaso Aa 6uae cpasmepHo
BO OAHOC Ha LienTa Ha cobuparbeTo 1 fa buae BpeMeHCKM OrpaHnUuUeHo.

ObenHEeTOTO KpascTBO BO TOA BpeMe Ce uuHeno feka Ouno eanHcTBeHata
jypucamkumja Bo pamkute Ha CoBeToT Ha EBpona koja [j03B0O/lyBasa HEOMpPeAEeNeHo
3a/ipXKyBakbe U UyBarbe Ha OTNeYaTokoT oA Npctu v IHK maTepujanot Ha koe 6uno
e of koja 6uao Bo3pacT koe 6MI0 OCOMHMYEHO 33 Koe BMA0 KPUBUUYHO [eno.
MopaaTouwuTe 3a Kou CTaHyBan0300p Moxene Aa bnAe vyyBaHN HE3aBUCHO OA NPMpoAaTa
WAW TEXWHATa Ha [eN0TO CO Koe MOoeAWHeLoT OMA MPBUYHO OCOMHUYEH UAU Ha
BO3pacTa Ha OCOMHWYEHMNOT CTOPUTEN; UyBaHETO He 610 BPEMEHCKN OrpaHnNuYeHo
M NOCTOeNe CaMO OrpaHMuYeHN MOXHOCTM 33 NoeanHeuoT Koj 6un ocnoboseH of
06BUHEHWETO HeroeuTe nogaToun Aa 6MAAT OTCTPaHeTV Of HalMoHanHaTa 6a3a Ha
noAaTouu uav mMatepujanute aa 6UAAT YHULITEHN.

CypoT m3pasun ocobeHa 3arpudKeHOCT 33 PU3MKOT 04 CTUrMaTM3aumja, Koj
noTekHyBan of GakToT WTO AuUaTa BO Nonox6ba Kako xanutenute kou He bune
ocyfeHu 3a koe 6Un0 Aeno M MMane NpaBo Ha npesymumnja Ha HeBUHOCT buie
TPETUPAHW HA WUCT HAaUMH KaKO W OCyAeHUTe auua. YyBarbeTo Ha nojaToumTe Ha
HeocyaeHuTe nua 61 moxeno Aa buae ocobeHo WTeTHO BO CyYaj HAa MANONETHMLM
KaKko WTo 61 NPBMOT XanuTen, Co Oref Ha HUBHaTa nocebHa CMTyaumja U BaXHOCTa
Ha HUBHWOT Pa3BOj U MHTErpaLMja BO ONWTECTBOTO.
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Kako 3aknyyok, CynoT yTBpauAa feka 61aHKeTHaTa M HEKPUTMUHA NpMpoaa Ha
OB/1IaCTYBaH-aTa 33 3a/PXKYBakbE 1 UyBarbe HA OTMEYATOUUTE OA NPCTU, LeayNapHUTe
npumepoumn n IHK npodununte Ha inyata kKom 6rnae 0COMHUYEHN, HO He Buse ocyseHu
33 ieN1aTa, Ha HauuH Kako wto 6uaa NpuMeHeTa BO C/yYajoT Ha OBME XaNUTenu, He
nocturHana dep 6anaHc nomery KOMNETUTUBHUTE jaBHU W MPUBATHU UHTEpeCU, W
[eKa Ty>XeHaTa [1p>KaBa ja npeyekopuaa cekoja npudatinea MapriHa Ha npoLeHKa Bo
080j nornes. Coo4BETHO Ha TOa, YYBAHETO BO Mpallarbe MPeTCTaByBaso HECPA3MEPHO
BMELLYBAHE BO MPABOTO HA XXANUTENUTE HA MOUYUTYBArbE HA MPUMBATHUOT XMBOT U
He 61U MOXeNo Aa ce CMeTa 33 HEOMXOAHO BO efjHO JeMOKpaTcko onwTecTso. CyaoT
3aKNYyYWN €K UMAJIO MOBPEAA HA Y/IEHOT 8 BO 0BOj C/IYYaj.

YseH 14 Bo komOuHallMja Co YaeHOT 8

Bo cBeT/IMHA Ha 06pa3NoXeHMETO KOe BOAENO KOH HEFOBMOT 3aK/y4OK MO Y/IEHOT 8
norope, He 61110 HEONXOAHO O/1BOEHO A1 CE UCMUTYBA Xa/6€HMOT HAaBOZ MO UNEHOT 14.

YneH 41

CyfnoT3en npeasua aeka 6v Moxeno a ce CMeTa eka yTBp/AyBabeTo Ha nospesaTta
CO KOHCEKBEHLMWTE WTO TOa 61 T MMao BO MAHMHA MPETCTaByBa A0BO/IHO NPaBUYHO
obeclTeTyBatbe BO NOMeA Ha HEMaTepuWjaiHaTa WTeTa NPeTpreHa o/ XaauTeauTe.
CynoT ¥M [OAENUA Ha XanuTeauTe 42,000 eBpa BO MOMIeA Ha TpowWoOUUTE W
“3aaTouuTe, MOMaaKy OA WM3HOCOT KOj HUM UM 6UA BeKe MCMiaTeH Kako MpaBHa
MOMOLL.

YneH 46

Cypnot 3abesnexan feka BO COMIACHOCT CO Y/EHOT 46 o KoHeeHumjaTa, bu 6uno
3a/laua Ha Ty)KeHaTa Ap>aBa Aa CnpoBefe, Noj Haa3op Ha KOMUTETOT Ha MUHUCTPY,
COOABETHM OMWTW U/UAW NOEANHWUUHW MEPKM 33 Aa 1 UCTIONHW HEj3UHNTE 06BPCKH
[a 0 0CMTypa NpaBOoTO Ha Xa/UTENNTE 1 HA APYTUTE I1LA KOW Ce HaofaaT BO HUBHATA
nonox6a Ha NoYNTYBatbe HA HUBHMOT NPMBATEH XMBOT.
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Cobuparemo u duceMuHayujama Ha MeduyuHckume docueja Ha
HAAUMenKama u Ha HejauHume deyd 00 CMPAHAd Ha jaseH opaaH 00 dpyaume
op2aHu, 6e3 coenacHoCM Ha ¥aaumesakama, 20 N0BpPeduso UaeHom 8

NMPECYZAA BO NMPEAMET Y.Y. npotus PYCHUJA [YY. v. RUSSIA]

(Kanb6a 6p.40378/06)
23 ¢peBpyapu 2016

1. TnaBHKu $paKTy

Xanutenkarta, r-fa Y.y. buna pycka ApxaBjaHka pojeHa BO 1966 rognHa Koja
xmeeena Bo CaHKT [MeTepcOypr.Bo anpua 2003 roAMHa Taa NpeABpeMeHo ce Topoauaa
co 6an3Haum Bo nopoawaHata 6oaHMLa Bo CaHKT MeTepcObypr (,NOPOANAUIITETO®).
Hej3nHoTO xeHcko 6ebe NounHano AeBeT yaca noc/ie NOpoAyBakeTo, HO Hej3UHOTO
Mawko 6ebe npexwnBeano oTkako 6110 NpeHeceHo Ha Of1e/IEHMETO 33 peaHnMaumja
M WHTEH3MBHA Tepanwja BO fAeTckaTta 60/nHWMUA ABaeceT yaca nocae pafakbero.
XKanutenkarta 6una Ha MUCAere AeKa U HejauHaTa Kepka UCTo Taka 6u npexwuseana
AOKOAKY Taa Ouna BefHal MpeHeceHa Ha OAAeNeHUEeTO 3a peaHumaumja u

WHTEH3MBHa Tepanuja.

OA Maj A0 aBrycrt 2003 rOAMHA MAjKaTa Ha XA/AUTEJKaTa My WCnpatuaa Tpu
TenerpamMmu Ha lMpetceaatenot Ha Pyckata degepaumja. Taa ce xanena Aeka HejanmHaTta
BHyKa He f00OWAa afieKBaTeH UTEH TPETMaH LWTO Ce A0/KeN0 Ha AOATUTE JINCTU Ha
ueKarbe 1 0[10XKyBatbaTa BO MpeHOCOT U nobapasa oA BAaAaTa ja ro MCTPaXu C1yyajor.

Oswe Tenerpamu 6une npocaefeHn 4o MUHUCTEPCTBOTO 3a 34PaBCTBEHA Hera Ha
Pyckata degepaumja (,MuHUCTEPCTBOTO"). MUHMCTEPCTBOTO N06apano og KoMuTeToT
33 34paBCTBeHA Hera nNpu rpagckata agMmumHucTpaymja Ha CaHkT TetepcObypr
(,KomuTeTOT*) fla TV pa3rnena HaBoAMUTE U ja Npe3eMe AejcTBue. KOMUTETOT nobapan
MaHeNoT Ha eKCrnepTu fa o WCTPaXy C/ydajoT KOPUCTEjKM ja MeAWLMHCKaTa
eBMaeHUMja M 33 XaauTenkata v 3a Oau3HaumTe, koja 6wuna reHepupaHa oA
NOPOAMAMILTETO U OA AeTckata 00MHMUA. 3BeLWTajoT 04 UCTparaTa 3ak/ayuun Aeka
Ha XeHckoTo 6ebe My 610 NpyXeHO NeKkyBatbe COOJIBETHO HA HeroeaTta cocTojba,
CO Or/ief, Ha HejanHaTa cepno3HocT. Toj 3abenexan feka TakBuTe Caydanm umane
80% pU3MNK Of CMPTHOCT ¥ AeKa paHWOT MPeHOC He rapaHTUpas NpexuByBarbe. Bo
cenTemBpw 2003 roAMHa M3BELWTAjOT My 61 UcnpaTeH Ha MUHUCTEPCTBOTO, @ MUCMO
BO KOE€ Ce HaBefyBase 3ak/ydoLuTe of M3BewWwTajoT 1 6110 cnpaTeHo Ha MajkaTa Ha
XanuTeskaTa. Bo jekeMBpy 2003 roanHa xaanTeskaTta 4obuaa CAMYHO NMCMO Kako
OHa Ha Hej3MHaTa Mejka.
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Bo dpeBpyapm 2005 roanHa xanuTekaTa noKpeHana nocranka npoTue KoMumTeToT,
co koja bapana u3jaBa feka TOj MoOCTanyBan He3akOHMTO Kora ja cobupan u
pasrnefyBsan Hej3nHaTa MeAULMHCKA eBUAEHLUMjA Y EBUAEGHUM]ATA HA HEj3UHUTE Aeua
W ro AOCTaBWA M3BEWTajoT A0 MuHucTepcTBoTo Oe3 fa Aobue Hej3nHa COrnacHoCT.
XanuTenkarta ncro Taka 6apana u3BewTajoT Aa 6MAe NpornaceH 3a HeBaxeuku. Bo
AeKkeMBpu 2005 rognHa OKpyHWOT cya Kyjbjywescknj Bo CaHkT MeTepcbypr ro
0abun bapareto 1 BO MapT 2006 roanHa NpaackuoT cys Ha CaHkT Metepcbypr ucto
Taka ja oabun Hej3nHaTa xanba.

2.0anyKa Ha CyaoT

Xanutenkata ce »anena feka HejauHWTe npaBa of usieHoT 8 (MpaBo Ha
MounTYBatbe Ha MPUMBATHUOT U CEMEJHMOT XXWMBOT, JOMOT W MNpenuckata) buse
noBpefeHu Co Toa WTo KOMUTETOT ja cobupan Hej3nHaTa MeULMHCKA eBUAEHLMja 1
eBMAEHLMjATa HA HEj3UHUTE flella U T MPOCAeANA Pe3yaTaTUTe Of OBa UCMUTYBatbe
A0 MUHWCTEPCTBOTO 6€3 Hej3nHa COMMacHOCT.

YneH 8

Cypot 3abenexan feka of fBete cTpaHu 6uno npudarteHo geka MHMULKMjaAHATA
cepvja Tenerpamu Koja ro noTTMkHana KomuteToT fa ja cobupa, uctpaxysa u
ANCEMUHMPA MEAMLMHCKATA €BUAEHUMjA HA >KaauTenkata M Hej3uHMTe JAeua
NOTEKHYBANa OA MajKaTa Ha XaAWTeaKaTa, a He OA caMaTa XanwTesnka. Bo Huty
efieH CTaaunym He buna nobapaHa, HUTY fOOMEHA COMNACHOCT 04 XaauTenkata. ywre
noseKe, XanuTeskaTa TBpAeNa AeKa Hej3NHWTE MEeAMLMHCKM 3anucy coapxene
JIMYHU 1 CEH3UTUBHU NOAATOLM, BKNYYYBAjKM ro 1 6pOjoT Ha HejanHuTe 6pemeHocTu
KOW He pe3ynTupane BO Nopoaysarba. CyaoT NPETXOAHO YTBPAUA EKA OTKPUBAHETO
Ha MEeAWLMHCKWTE 3anncu KOW COAPXene NMYHU U CEH3UTUBHWM nogatouu, be3
COTMACHOCT Ha MaLMEHTOT MPETCTaByBaso BMELYBatbe BO MPABOTO HA MOUYUTYBAHE
Ha MPUBATHWMOT XMBOT Ha NALMEHTOT. Miako BnajaTa yCTaHOBMA AEKa XaanUTeKaTa
Oewe nokpeHana CAMYHM xanbeHn HaBOAM KaKo OHME Ha Hej3nHaTa Majka, CygoT
HanomMeHan Aeka oBa HUTY OM10 YTBPAEHO BO AOMALLHATA rpafaHCcKa NoCTanka HUTY,
nak, 6u10 NoaAp>KaHo co Kakeu 6Ka0 AoKasun.

Mopaau oBa, CysoT 3a3e/ CTaB ieka AejcTBujaTa kow bune CnopHu npeTcTaByBane
BMellyBatbe BO MPaBOTO Ha XKa/WTe/sKaTa Ha MOUYNTYBakbe Ha MPUBATHWUOT XMBOT

KaKO WTO € 3arapaHTUpaHo CO YAEHOT 8 cTaB 1.

CyqnoT noToa pasr/iedyBas Aaau BMelyBakbeTo 6110 onpaBaaHo. Toj HanoMeHan
Aeka 3a fa buge ,BO COMNACHOCT CO 3akOH“ nobueaHaTa Mepka Tpeba Aa MMa OCHOB
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BO [OMAWHOTO Npaeo M Aa buae BO CKAaj CO BAAfEEHETO HAa MPaBOTO. Toa 3Hauu
Aieka 3akoHoT Tpeba fga buae poctaneH W MpeABUAAMB 33 A3 MM OBO3MOXMW Ha
noeAMHUMTE Aa TO ypeAyBaaT HUBHOTO OAHEeCyBatbe. [JJOMaWHUTE CYAOBM MOpaaTt
MCTO Taka fa CNpoBeAaT 3HaUajHO MPeucnuTyBatbe Ha AejcTBMjaTa Ha BAACTUTE KOM
ce ofipa3yBaaT Bp3 npaBaTa o4 KOHBEHLMjaTa. BI10 MOBTOPEHO fieKa pa3jacHyBarbeTo
1 TOAIKYBakbeTO Ha OMalHOTO Npaso Tpeba Aa 6uae cnposeaeHO NPBEHCTBEHO 04
AOMaLIHWTE BJACTU, MAKO € BO paMkuTe Ha dyHKUMjaTa Ha CyAoT Aa ro NnpencnuTyea
oBa 06pasnioxeHue.

Bo oBoj cnyuaj CypoT Hajnpso 3abenexan geka KOMWTETOT He ce NoTnupan Bp3
oapenbute Ha koj 610 JOMalleH 3aKOH MpW CNpPOBeAYBaHETO Ha AejcTBMjaTa KOw
6une CnopHU. Mako JOMALWHMOT 3aKOH COAPXEN UCLPMHA INCTA HA UCKYYOUU OA
reHepasHOTO NpaBuo 3a HeobenoaeHyBare CyA0BUTE He CE MOTNMPasie BP3 KOj KOj
6WA0 0off HUB MPU U3TOTBYBAHETO HA HUBHUTE HaoAW. BTopo, CyAoT He ce cornacun
CO TBpAEHETO Ha AOMAWHMTE Cy0BM Aeka KomutetoT b6ua ob6Bp3aH no cayxbeHa
LOJIXHOCT Aa My obe3beamn foBepavBu MHGOPMALMU HA MUHWCTEPCTBOTO, CO Ores
AeKa Cyf0BMTE NPONYyLWTWAE a ynaTaT Ha Kakeu 6ua0 ogpesdm o4 AOMAWHNOT 3aKOH
BP3 KOM 0BOj Hao4 bu Moxen aa buae 3acHoBaH. [lypu v ako ce NpeTnocTaBu eka Tue
“Masie HaMepa Aa ce noTnupaatBp3 6pojoT Ha oape6M KOV ce OAHECYBAAT HA OMWTHTE
OBJ1aCTyBatba Ha MUHWCTEPCTBOTO U Ha KOMMWTETOT, TOA HE BK/AYUYYBasi0 KOHKPETHM
npaBuaa Kou Ce 0HeCyBaaT Ha JOBEP/IMBOCTA HAa MeAULMHCKUTe noAaTouu. Mopaam
103, 6MN0 3aK/NyYeHO feKka U MoKpaj Toa WTo nMano popmanHa onuumja ga ce bapa
CYACKO MpencrnuTyBakbe, XaNUTeNO0T He ro NnoceayBas MWHUMAAHWOT CTeneH Ha
3alWTMTa 04 apbUTPApHOCT M NobMBaHWTE AejCTBMja He MpeTCTaByBae NpeaBUA/INBA
MPYMEHA Ha pPesieBaHTHOTO PyCKO MpaBgo.

Mopaan Toa CyfoT 3a3en CTOja/UWTeE [eKa BMELWYBAHETO BO MPaBOTO Ha
Xa/NTeKaTa Ha MOUMTYBakbe HAa MPUBATHMUOT XMBOT HE OUIO BO COMACHOCT CO
3aKOHOT BO CMMC/Ia Ha 3HAUYeHETO Ha U/NeHOT 8 CTaB 2, WTO noapasbupasnc fAeka
TOa HE W3MCKYBaNO fa Ce YTBPAM AaNMN BMEWYBAHeTO 6110 BOAEHO Of OApeaeHa
NernTumMHa ues. Ce 04Nyunn0 AeKa MMaso NoBPeaa Ha UNeHoT 8.

YneH 41

CynoT Ha XaauTesnkaTta 1 AOCYAWA 5,000 eBpa BO MOMed Ha HemaTepujasHata
wTeTa 1 1,425 eBpa 3a NpaBHUTE TPOLOLM W U3[aATOUMN.
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Yckpamysarbemo Ha KOHMakmom nNomedy #asnumesnom u He208amMa NOCBOEHA
Kepka 3a sBpemMe Ha Hej3UHOMO npemecmysatrbe, 60HUYKUOM Npecmoj u BpeMemo 80
32pUyBayku 0oM (cemejcmao) wmo ce 00/1#en0 Ha HedOCMAmMOoKOM Ha C021AacHOCM
30 Hej3UHUOM MeQUYUHCKU mpemMmaH 20 nospedu/1o uneHom 8, 0CBeH 3a nepuodom

K02a moa 6us10 NPONOPYUOHANHO CO 021€0 Ha KAPAHMUHOM 3apadu 2pun

MPECY/AA BO MPEAMETOT KYMMOB npoTus
PYCHJA [KUIMOV v. RUSSIA]

(Kanba 6p.32147/04)
8 jaHyapu 2009

1. TnaBHK PaKTH

Xanutenot 6un pycku ApxasjaHuH PoAeH BO 1958 roanHa. Bo Maj 2000 roguHa
TOj M HeroBaTa conpyra nocBow/ie esojue koe 610 pofeHo BO 1997 rofunHa.

Bo oKkTOMBpYW 2003 roAMHA POAMTENNTE ja KOHTakTMpane PernoHanHata fetcka
6onHMUa BO Kupos (,601HULATA*) 3apaau BAOWEH BUA Ha AeTeTo, 6aeanno Ha
KoXaTa, moBpakake, ¢11ab aneTuT M M3HEMOLWTEHOCT. Bo TEKOT Ha HapegHuBe
Meceuun Hejze 1 6WUn AWjarHOCTULMPAH akyTeH eHUepanoMUENUTUC, HO U MOKPaj
npenopakuTe Ha NeKapoT XaauTes0T U HeroBaTa conpyra oabuse Aa ce cornacar co
Hej3MHa XocnuTanusaumja. HacnpoTu Toa, Taa buaa cmecTeHa Bo 60/HMUA 3apaau
JIeKyBatbe W Hej3rHaTa Majka 0CTaHana co Hea.

KOH KpajoT Ha OKTOMBPW W MOYETOKOT Ha HOEMBpW 2003 roanHa, 6osHuyaTa
BO MOBeKe HaBpaTW WM Kaxana Ha poauTenute Aeka Aeteto Tpebano aa buge
MPEMECTEHO Ha WMHTEH3MBHA HEra, Ha WTO TUE Ce NPOoTHBeE. XKANUTENOT HaBeYyBa/l
[leKka BO HOeMBpU 2003 roAnHa spaboteH Bo 6oaHMLATa U YOBEK KOj TBpAeN Aeka
Oun ncuxoTepanesT ja McnpallyBase Herosata conpyra. Ce MCnocTaBnao feka Taa
ro Crnpevysasa MegULUHCKUOT NEPCOHAN Ad CNPOBEAE UTHU MEAULUHCKM MEPKU 32
Hej3MHOTO AeTe, CTaBajKW 0 HEj3MHMOT XMBOT BO MOTEHUMjaNeH CepMO3eH pU3MK.
Osue fAejcTBMja MOKpeHyBase COMHEHMja BO OAHOC Ha HEj3MHaTa MCUXO/IOWKA
cocTojba 1 pa3roBopoT ce CMeTas 33 ONPaBAaH 3a fia Ce 3alWTUTK XNBOTOT Ha JeTeTo.
Toj 3aknyunn eka Taa ,Hemana notpeba of NCUXMjaTpUCKO NeKyBatbe (TpeTMaH)*

Bo HoeMBpU 2003 roAuHa ynpasata Ha 60HMLaTa T MHbOPMUpana poanTennTe
3a Hej3nHaTa oA/yKa fia ro CMecTu eTeTo BO OAAE/10T 32 UHTEH3MBHA Hera v eTeTo
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[ia 0 O/1BOM Of HerosaTa Majka. Taa HUB TU Npeaynpeanna Aeka [OKO/KY MajkaTa
oabuna aa ja HanywTtn 607HMLATA THe Ke ja KOHTAKTMPase 33 MOMOL /I0KaHaTa
AreHumja 3a 3aWTKTA 1 CTapaTencTso (,AreHumjaTa®).

HapeAHWOT AeH XanuTenoT ce Xanea Ha PeroHasHOTO OAAeNeHMe 33 3paBCTBO
32 BMellyBarbe BO HErOBMOT MPUBATEH XMBOT M 33 NOCETATA Ha NCMXOTEPanesToT. Toj
MCTO Taka ja AoBeAyBan BO Npalatbe noTpebaTta Herosata Kepka a buae cMecTeHa Ha
MHTEH3MBHa Hera. Toj xanbeH Hasoa 6un oabueH NnpubAnXKHO efeH Mecell MOAOLHA.

Ha 11 fekeMBpU 2003 rOAMHA [1aBHUOT AOKTOp Ha 6oMHMUaTa, eaeH CayxOeHnK
(,cny>x6eHMKOT*) 0 AreHuUmMjaTa v e4eH NoaMUMCKI cayxbeHnk nobapane xaautenor
1 HerosaTta comnpyra fia ro CMecTaT HWBHOTO JeTe Ha OAAeNOT 3a UHTEH3MBHA Hera.
Kora Tne T0a ro oabune, cryx6eHUKOT HUM UM BpPauW/ pelleHune 3a NpeMeCTyBarbe
Ha HWBHOTO AeTe. XauTen0T Nocae Toa noaHen Tyx6a A0 CyAO0T Co Koja ro nobuean
pelweHweTo, koja Ty>xx6a 6buna ogbueHa oa ctpaHa Ha OKPY>XHUOT Cy4 BO dpeBpyapu
2004 roguHa. XanuTtenot ce xanes, Ho oBaa xanba 6buna ogbueHa Bo anpun 2004
roAvHa.

Ha BMAE/MHA W3/1erN10 fieka Nocae NPeMecTyBareTo Ha AETeTo U BO TEKOT Ha
2004 TOAWHA Xa/WUTEN0T U HeroeaTa conpyra ce obujesne Hea Aa ja noceraT BO
MHOTY HaBpaTu CO UeAa fa i npefafaT xpaHa M urpayku, Ho 60NHMUKaTa ynpasa w
JloKanHUTe BAacTW onbwie TakoB KOHTAKT 6e3 fa AafaT Kakeu 6WMI0 NpUUMHM 33
T0a. BO jyHM 2004 roavHa poawTenute besycnelwHo nogHene Gaparba 3a Cyacka
npuBpeMeHa Mepka npotuns 601HMLaTa U 0KANHWTE BACTH CO Koja b1 ce cnpeunso
BMELLYBa+ETO BO HUBHOTO NPaBO Aa KOMYHMULMPAAT CO AETETO W [a yYeCTByBaaT BO
HEroBOTO BOCMUTYBakbeE.

Bo HoemBpu 2004 roanHa O6BMHNUTENOT Ha OKPYXXHUOT cyZ Ha MepBomajckuj BO
Kupos ycnewHo nobapan oA CyAoT OTNOBMKYBakE Ha MOCBOjYBAHETO HA [JETETO WTO
6uno obxaneHo og xanutenor. Ce CNOMeHyBano Aeka Xanutenor Gele NOCBOMA
TPV ApYrU Aeua, o4 Kov ef4HOTO MOYMHAN0 0 CAnYHA Donect, a Apyroto 61a0 ncTo
Taka NpeAMET Ha pelleHune 3a OTNOBMKYBatbe Ha MOCBOjyBakbeTo 0Tkako Oun ofbueH
MEANLMHCKN TPETMAH. BO leKkeMBpu 2004 rofuHa PernoHasHunoT cyf Bo Knpos ro
YKWHAN PELIEHMETO 33 OTNOBMKYBAHbE HA NMOCBOjYBAHETO, HO IO NOTBPAWJI PELIEHWNETO
33 MPEeHOC Ha CTapaTe/NCTBOTO BP3 IETETO HA AreHuumjata. [locie Toa, nocrankara Koja
Ce OAHeCcyBasa Ha KOHTaKTOT 6una nosTopeHa. CyAoT 1 HAapeAuA Ha ynpasaTta U Ha
0onHMUaTa A3 He ce BMELWYyBAaT BO NPaBOTO Ha POAMTENUTE A KOMYHULMPAAT O
AeTeTo W A3 yyecTByBaaT BO HErOBOTO BOCMMWTyBare. Xanbata Ha ynpaearta buna
oabueHa BO jaHyapu 2005 roguHa.
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Of 25 jaHyapu 2005 roAMHa ynpaBaTa Ha 3rpuXyBaukuoT AOM (CEMEjCTBO) Ha
XanuTenot My ogbuna npuctan Ao AeTeTo NOpaju KapaHTUHOT 3apagw rpun Koj
6un soeeseH. MefyToa, Tue Moxene fa 36opysaat npeky TenedoH u aa ce Buaat
Mefyce6HO npeky npo3opell. LUTOM KapaHTUHOT 61A TPrHAT Ha 24 MapT 2005 FOAMHa
Ha XaAuTenoT BeAHaW My OUA [O3BOIEH KOHTAKT CO IMUYHO NMPUCYCTBO HA peAoBHA
0CHOBa.

Ha 13 oKTOMBpPYM 2005 roguHa OKPYXHWUOT CyA Ha lepBOMajCcKuj 3a3eman CTaB
aeka feteto 61 Moxesno aa um 6rze BpaTeHO Ha HETOBUTE POAUTENM, CO KOU BU/I0 BO
KOHTaKT Ha 2 HOEMBPW 2005 rOAMHa.

2. 0anyka Ha CypoTt

Xanutenot ce xanen, NOTAMPAjKM Ce BP3 UNEHOT 8, AeKa BAACTUTE HEMY MYy TO
YCKpaTWe MpUCTanoT [0 HEroBoTO [e€Te MoC/ie MPEeMECTYBAarETO, 33 BPEME HA
HEj3UHMOT NpecToj Bo 60 HMLATA U fO/1eKa Taa 611a BO 3rpMKYBaUKM AOM (CEMEjCTBO).

YneH 8

CyLOT NOBTOPW/ ieKa 3aEMHOTO YXKWNBaHbe 04 POAMUTE/IOT U AeTeTo Ha MefyceOHOTO
APYLITBO NPETCTABYBA TEMEJIEH €/IEMEHT Ha CEMEJHUNOT XMBOT U eKa OBOj OAHOC He
3aBplyBa co GakToT Aeka AeTeTo 610 3rpuxkeHo. Mopaawn Toa, CyAoT yTBPAWA Aeka
OTpaHUyYyBakbaTa Ha MPUCTANOT Ha XaNUTENOT 1O HETOBOTO A€Te NoMery 11 ieKeMBpU
2003 rofnHa (kora T0a 6110 NpeMecTeHo 3apafn MeAULMHCKM TPETMaH) 1 2 HOEMBPU
2005 roAuHa (kora Toa WM 6KU/I0 BPaTeHO Ha Xa/nUTENOT U Ha HeroeaTa Conpyra)
MPeTCTaByBa/io BMELIYBatbe BO HEFOBOTO MPABO HA MOUYNTYBaHE HA CEMEjHNOT XKMBOT.

Cy[OT MOTOA Ce OCBPHAN Ha MpalareTo Aaaun mepkaTa BO npalare 6una ,Bo
COr/IACHOCT CO 33aKOH“ TOj MOBTOPW/ AEKA HEFOBOTO OBJ/IACTYBAKE 1A ja MPENCNUTYBA
YCOTr/1aCeHOCTa CO JOMALIHOTO MPaBO € OrpaHUYEeHa U AeKa NpPBEHCTBEHO € 3ajava
Ha HaUWMOHa/IHUTE BNACTU [ja rO TO/IKYBaaT M NPUMEHYBAaT Toa npaso. Toj corneaan
AeKa orpaHuyyBarbaTa Ha MpuUCTanoT A0 AeTeTo Ouae pasraedyBaHu 04 CTPaHa Ha
[OMALlHWTE CYJOBM W [IEKQ HULWITO BO HUBHUTE MPECYAM HE ynaTyBaso AeKa Tue
Oune CNpoTMBHM Ha PycKOTO MpaBo. MpeAMeTHOTO BMelyBake 0TTyka 6uno ,Bo
COTNIACHOCT CO 3aKOHOT* YwTe noseke, 610 3abenexaHo feka orpaHunyyBarbaTa Ha
NPUCTANoT Ha XaNUTeNoT [0 AeTeTo 6uae HAMeTHATW 3apajun NerMTUMHATA Len 3a
3aliTMTA Ha HEroBOTO 3/ipaBje 1 Npaea.

Motoa 6wn0 MCNWTYBAaHO Aanu MepkuTe BO npawake 6y Moxene fja ce
CMeTaaT 3a ,HeoNX0AHM BO €HO AEMOKPATCKO OMWTECTBO®, WTO 3Ha4en0 Aa buaar
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MpONOpLUMOHANHU HA NETUTUMHATA Len of Koja bune BofeHU. Buna noteHumMpaHa
MapruHaTa Ha NpoLeHKa Ha Ap>aBaTa. /IcTo Taka 6110 NOBTOPEHO AeKa pelleHneTo
3a 3rpuKyBarbe HauesHo Tpebano fAa ce cMeTa 3a npuMBpeMeHa Mepka, wrto 6u 6una
3anpeHa BefHalW WTOM T0a ro fJ03B0/lyBaaT OKO/IHOCTUTE, a KaKBU 6110 MEPKM MpeKy
Ko Ce CrpoBedyBa NPUBPEMEHOTO 3rpuxxyBatbe Tpebasie Aa 6MAAT KOH3UCTEHTHM CO
KpajHaTa uen 3a noBTOpHO 0beAnHYBatbe Ha poAUTENUTE U f1eTeTO. Ha TOj HaumH,
6un0 ocobeHo BepojaTHO Aieka CypOBMTE M TpajHUTe OrpaHMUyBarba Ha MpucTanoT
KOW Ce CO BOATO Tpaetbe 61 6rie HeNpPoONOpLUMOHAIHU HA NETUTUMHUTE LLEN Kou ce
cnepene. CynoT KOHCTaTMpas Aeka 6110 COOABETHO XabeHUTe HABOAM HaA XKaAUTENOT
Aa ce pa3riefyBaaT 3acebHO BO 0HOC Ha /iBa MepUOAa: Momery 11 JekemMBpyu 2003
rOAWHa U 25 jaHyapw 2005 TOANHA; W 0 25 jaHyapy 0 2 HOEMBPY 2005 TOAMHA.

Bo oaHOC Ha npeuoT nepuoa, CyaoT HanoMmeHan geka aereto 6Ma0 npemecteHo
O/} HETOBOTO CEMEJCTBO Ha 11 IEKEMBPM 2003 FOAMHA W [leKa W NMOKPaj N3peUuHUTe U
nosekekpaTHWTe Oapatba Ha XaaWTENOT 1 HeroBaTa Conpyra Aa ja riefaat HBHaTa
Kepka, BJacTUTE HUM WM ja ycKpaTWie TakBaTa MOXHOCT 3a efHa TOAMHA, efeH
Mecel 1 neTHaeceT ieHa 3aKAyUHO CO 25 jaHyapu 2005 ronHa, Koj 61 AaTymMoT Ha
KOj JOMaWIHWTE CYAOBW UM HapeAue Ha BAACTUTE Aa He Ce BMELyBaaT BO NPaBOTO
Ha poaMTennTe Aa KOMYHULMPAAT CO HUBHOTO fleTe W A3 YYecTBYBaaT BO HETOBOTO
BOCMUTYBatbe. B0 YBUAEHO [ieKa HUTY NMPEMECTYBArETO HA AETETO Of HErOBOTO
MOCBOjyBAUKO CEMEjCTBO HUTY MPEHOCOT Ha CTapaTe/CTBOTO Bp3 AreHumjata Ha 28
[IEKEMBPM 2004 FOfIMHA HE [0 INLLIM/E XKAINTEIOT Off HETOBOTO NPABO 2 KOMYHULMPA
CO [IeTETO CMOpea PycKoTo Npago, Noj YC/I0B T0a [a HEMaNo HeraTueeH epekT Bp3
Hea.

Mopaau Toa CyAoT YTBPAMA NPEKPLUYBatbe HA UNEHOT 8 32 CMeTKA Ha CypoBMTE W
HeonpaeAaHU orpaHMUyBarba kou bune HaMeTHaTH of CTPaHa Ha BAACTUTE BO OAHOC
Ha NPUCTaNOT Ha Xa/Te/I0T 40 AeTeTo NoMefy 11 AeKeMBpY 2003 1 25 jaHyapw 2005
roAvHa.

Bo noraed Ha HABOAHOTO HEMAatbE Ha MpucTan noMery 25 jaHyapy 1 25 MapT 2005
roavHa CynoT ro npudatnn objacHysareto Ha Bnagata, 6ugejku Bnpoyem u oA
MaTepumjannTe BO CyACKUTE CMUCU NPOM3NErYBaao feka NprUCTanoT 40 3rpyXKyBauKy
[IoM (cemejcTBO) 6K/ OrpaHMueH NOpagu KapaHTUHOT 3apaaw rpun. Toj He Tpaen
Hepa3yMHO [O/IT0 U OCBEH TOA, Ha XaauTenoT My 6110 A03BOIEHO A AOjAe U Aa To
BMAM HEroBOTO AeTe MpeKy CTak/JeHWOT Npo3opel eAHall HedeaHO BO GpeBpyapu u
MapT 2005 rognHa. CIMUHO Ha TOa, OTKAKO KapaHTWHOT 3apaawu rpun 6w nossedeH
Ha 25 MapT, Ma C& 40 2 HOeMBpPW 2005 roAWHa Kora AeTeTo MM 6ua0 BpaTeHo Ha
XasMTeN0T M Ha HEeroBaTa Conpyra, Ha XaanuTenoT My 6110 JOMNYLWITEHO Aa ja NOCeTyBa
Kepka My efiHall HeAesHO, cekoral no npubMXKHO efjeH yac. Bo TeKOT Ha NoBeKeTo
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OA oBve cpeabu XaNWTENOT UCTO Taka MMaa MOXHOCT [a O CPETHE HEj3UHUOT
neawjaTap u cTapaTes, Kako W a i gaje cnatku, obneka u apyru npeametu. Cyaot
nopaju Toa He yTBp/AW/ NOBPeAa Ha YEHOT 8 33 CMETKA Ha OTpaHMNYyBarbaTa Kou My
611e HANOXKEHN Of BAACTUTE BO TEKOT Ha OBOj NEPMOA,.

YneH 41

CyAoT My AOCYAW/ Ha >aNMTENOT 5,000 eBpa BO MOre[ Ha HeMaTepujaiHaTa
LITeTa 1 5,000 eBpa BO OJHOC Ha TPOLIOLUTE W U3AaTOLMTE.
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[eHepasHama, 61aHKemHa 00yka da He UM Ce Bpakaam meanama Ha
6yHMOoBHUUUME HA HUBHUME CemMejcmaa Humy da ce omkpusaam
Mecmama Ha HUBHOMo nozpebysarse 6uaa CMemaxa 3a HecpamepHa
Ha fe2umumMHUmMe Uesu, Kako nospedd Ha usieHom 8

NPECYAA BO NPEAMETOT CABAHYMJEBA U AAPYTU npoTus
PYCUJA [SABANCHIYEVA AND OTHERS v. RUSSIA]

(anba 6p.38450/05)
6 jyHn 2013

1. TnaBHU ¢pakTH

Xanutenn 6une 50 pycku ApxaBjaHU KO XuBeene BO Haaumk Bo Penyb6anka
KabapauHo-banapuja. Tue ce npousHene geka 6une poAHWHU Ha 55 GYHTOBHMLM
Ko 6une ybreHu 3a Bpeme Ha Hanagot Ha 6e3besHoOCHUTe areHUUK BO Hanumk Bo
OKTOMBPWM 2005 rofuHa. Bnactute npusHane feka cMTe MOYMHATU HA KOM ynaTyBase
Xanutennte bune mefy oHne Kon 6une ybreHun Kako pe3yaTaT Ha HanagoT.

BegHaw nocne HanagnTe, HEKOW 04 XXaIMTEANUTE MOTMNNLLANAE KOJEKTUBHMW NETULUN
co kou 6apane Bpakare Ha TejaTa Ha HUBHUTE POAHUHM 3apaan norpedyBarbe, HO
6e3 pe3ynTaTtu. Hajnocse, co oa/lykaTa of 15 Maj 2006 roAMHa BAACTUTe OANYyUYUIe A
He rv BpakaaT Tenata Ha 6yHTOBHMLWTE, TYyKy HAMECTO TOa fa ' KpeMnpaaT v ja He
M obenofeHat Ha Xanutenute kage buna cmecteHa nenenta. MpeuUYHKUTE 06MAN
Ha XanuTenunte fa fobujaTt CyAcko NpencnuTyBare Ha oAnykata buae HeycnewHu
bnpejkn cynosute ofbuBane Aa rv pasrnefyBaaT HWBHUTE aprymeHTW. Hekow oA
XanutenuTe rm ocnopysesie 3aKOHOT 3a Cy30MBatbe Ha Tepopu3MOT U YpeabaTa of
2003 roanHa npep YCTaBHMOT cyf. Bo ofnykata of 2007 roMHa YCTaBHUOT CyA ro
noAAp»an 3aKOHOAABCTBOTO fieka Toa 6110 BO Ckaaj co YcTaBoT. MefyToa, Toj Hero
ro TO/NIKYBa/l HAa HAUMH JieKa v CnpeyyBa BAacTMTe Aa rv norpebaat Tenata, OCBEH ako
CYLOT ja NOTBPAWA OAYKATa HA HAA/IEXHWOT OpraH.

2. Oanyka Ha CypoTt

XKanutenute ce xanene Copej UneHoT 3 3a YC/I0BNTE BO KOW BAACTUTE 1 YyBase
TeNaTa Ha HWBHUTE POAHWHU 33 MAeHTUdUKaLMja. TUe MOKOHKPETHO HaBejyBase
[eka BO MpBWTe YETWPW fieHa NOC/e HamajoT Hekou Tena bune UyBaHW HaZBOp 04
rpajckata MpTOBEUYHMLA MOpaAW HEeAOCTUT Ha MpOCTOp W Aeka nocie Toa 6Guse
HaTWCKaHW efHO BP3 APYro BO GpuXMAEpPCKIUTE TEPETHU BO3MAA. MoHaTaMmy, Tue ce
Xanene 3a oabMBareTO Of CTpPaHa Ha BAACTUTE Aa M BpaTaT TenaTa Ha HUBHUTE
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POLHUHM U HaBefyBa/le [eKa 3aKOHOAABCTBOTO OU0 AUCKPUMMHATOPCKO Ouaejku
TOa 6UN0 HACOUEHO UCKNYUMBO KOH CefibeHnLMTe Ha MCaMcKaTa Bepa, MoTnupajku
Ce Ha uneHosuTe 8, 13 1 14. Te NCTO Taka HaBeAyBaje feka BaajaTa rv 3aapxana
[AOKYMEHTUTE BO HEj3MHOTO CYACKO AOCUE PEIEBAHTHO 33 C/1YYajoT, MOTNUPAjKM Ce Ha
yneHoT 38 CTaB 1.

YneH3

CypoT Harsacua jeka HeCOOZBETHOTO NOCTaNyBake MOpa fja AOCTUTHE OAPEAEHO
MWHVIMA/HO HMBO Ha CypOBOCT 3a Aa WCTOTO MOTMafjHe BO OMCEroT Ha YAEHOT 3.
MpoueHKaTa Ha 0BOj MMHUMYM € PeNTUBHA 3aBUCHO Of CUTE OKOJIHOCTU Ha C/IYYajoT,
Kako LWTO Ce TPaereTo Ha MOCTanyBareTO, HEroBUTE GU3INUKU U/UAN MEHTAHW
epekTV 1 BO HEKOW C/ydaun, NOAOT, BO3pacTa v 3paBCTBeHaTa coctojba Ha xpTeaTa
(owteteHwoT). CyAoT yCBOW/A PECTPUKTMBEH NpUCTan BO MNOMed Ha xanbeHute
HaBOAW 33 MOPA/IHO CTpPajarbe Of CTpaHa Ha POAHWHUTE HA HABOAHWUTE XPTBM HA
6e3bepqHOCHWTE onepaunmn CnpoBefeHn of BAacTUTe. Ha npumep, AofeKa YieH Ha
CeMEjCTBOTO Ha ,MCUE3HATO AuLe ycnewHo TBPAen geka Oun XpTBa Ha TpeTMaH
CNPOTMBEH Ha UNEHOT 3, UCTMOT NpUHUMN BOOOMUYaEeHO He BU ce MpUMeHUN Bp3
CUTyauuuTe Kaje WTO AMLETO CTaBeHOo BO MPWUTBOP WM 3aTBOp MNoAouHa 6uno
HajaeHo noumHato. OcBeH Toa, 6UN0 NMOBTOPEHO Aeka HABOAWTE 33 HECOOABETHO
nocTanyearbe Mopaart ja buaat NoAApPXKaHM CO COOZIBETHU [OKA3M, KOM Ce OLeHyBaaT
crnopep CTaHAApAO0T Ha AOKaXyBakbe ,HaABOP OA Pa3yMHO COMHeHMe". Toj AoAan feKa
TaKBOTO [OKaXyBakbe O MOXeNo fa npowsnese Of KOersucTeHumjata Ha JOBOJHO
CWHW, jaCHU W COTAACHWU NPETNOCTaBKU WAN HA CAUYHWM HecobopanBM GaKTUUKK
MPeTnoCTaBKu.

BuN0 Npu3HaeHo Aeka yC0BUTE HA UyBakeTO Ha Te/iaTa Ha POAHUHMTE MOXENO
[a MpeAu3BUKa CTPafjarbe Kaj XaauWTenuTe, CO ored Aeka Bnajata npusHana Aeka
JIOKasHWUTE 00jeKTH 3a uyBatbe BO JAfMAHMUM Ouie HefOBOMHM 3a fAa ru ondatar
CWTe Tea BO NPBUTE UETUPU ieHa NMOC/e HanafdoT W ieka, Aypy 1 noce Toa, Tve bune
HarMeyeHu efeH BP3 ApYr 3apaau uyBarbe BO GpvdKMAEPCKUTE TepeTHU Bo3uaa. Ho,
cenak, 0B1e HefoCTaToLm 6ue pesyaTaT Ha I0MMCTUUYKITE MOTEWKOTUM NPeAN3BUKAHN
CO HaCTaHMTE BO OKTOMBPY 2005 rO/MHa KaKo M CO BUCOKMOT 6poj Ha 3arMHaTh. Hemano
CBECHa Hamepa Xanutennte fa 6MAaT NOAJIOKEHN HA HEYOBEUKO MOCTarnyBare Man
HUM f1a UM Ce MpeAn3BMKa NCHUXOOWKO CTpadatbe. YiuTe NoBeKe, TenaTa Ha POAHUHNTE
He pe3ynTvpane of AejcTBMjaTa Ha BACTUTE BO CMPOTMBHOCT CO UJIEHOT 2, WTO 610
CMNPOTMBHO Ha CyAckaTa Npakca CoMeHaTa Nnorope, 1 He MOXeJ0 Aa Ce KaXe fieka Tue
npetpnene kakea 6110 NPoAo/KEHA HEM3BECHOCT BO OAHOC Ha CyAbKHaTa Ha HUBHWTE
POAHWHMW, CO Of/1ef] HA HUBHOTO YYECTBO BO MPOLLECOT Ha uaeHTUdUMKauwmja. CynoT
KOHCTaTUpan [ieka OKONIHOCTUTE Ha XXanuTenute He 6uie pasnnyHM BO YyBCTBATa
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WAW KapakTepoT Off emMolmoHasHaTa 6o/ka koja 61 MoXxena Aa ce nepuenupa Kako
Hen36eXHO Npean3BrKaHa KOH Koj 6110 ujleH Ha CEMEjCTBOTO Ha MOYMHATOTO JIMLE
BO C/IMYHA CUTyauwja. Mopaam Toa, HEMano NOBPEAA Ha U/IEHOT 3.

YneH 8

Cypot 3abenexan feka BO Pycuja pofHMHMTE Ha MOYMHATWATE NMLA KOWU CakaaT
[a OpraHM3Mpaat 3akon reHepaiHO YXWBAaT 3aKOHCKA rapaHumja TenaTta fa UM
6vpaat BegHaw BpaTeHu 3apaau norpedyBarbe 0TKako OM/1a yCTaHOBEHA NMpUUMHaTa
3a cMpTTa. Mopaamn T0a, 0AOMBakLETO Of CTPaHa Ha BAAcTUTe fa ru BpaTtaT Tenata
MpeTCcTaByBano UCK/YYOK 04 OMIITOTO NPaBKaO. YWwTe noseke, TOa jaCHO MM ANULWKUAO
XanuTeanTe Of MOXHOCTA Aa OpPraHM3npaaT 1 ia ydecTByBaaT BO NorpebyBarbeTo Ha
HWUBHUTE POJHMHM KAKO 1 Aa ja 3HaaT noKalmjaTa Ha r(po6HOTO MECTO 3apaAn MOXHM
noceTu. 3apagu T0a, OANYKUTE TenaTa [ja He MM Ce BpaKaaT Ha HUBHUTE CeMejCTBa
npeTcTaByBane BMellyBatbe BO MPMUBATHWUOT U CEMEJHMNOT XMBOT Ha XaNUTennTe, Co
MCKNYYOK Ha IeBETHAECETUOT XanuTe, koja He 6uaa oduLMjanHO MaxkeHa Co eaHa
04 XPTBUTE, HO XMBeesa Co Hero o4 deBpyapu 2005 rofnHa, kage 6uno yTepaeHo
AieKa OANyKaTa NpeTcTaByBasa BMellyBatbe CaMO BO HEj3MHMOT NPUBATEH XUBOT.

CynoT UCTO Taka cMmeTan fieka oa0MBakbeTo o/ CTpaHa Ha BAaCTUTe fa v Bpatar
Te/naTa, 3aKOHOT 3a Cy36umBatbe Ha TepopuU3MOT 1 YpeabaTta of 2003 roAvHa nmasne
MpaBeH OCHOB BO PYCKOTO MpaBo. OAOMBaHbETO MMAJ0 MCTO Taka M JIETUTUMHM
Lenu, UMeHO CrpedyBatbe Ha HepeAu BO TeKOT Ha morpebyBatbaTa, 3alWITWTA Ha
UyBCTBATa Ha POAHMHWTE HA XPTBUTE U MUHUMMU3NPatbe HA MCUXONOWKMOT edekT
Bp3 Hace/eHMeTo.

MoTtoa CyfoT npeMuHan fa pasriefyBa fanavn mepkaTta 6una ,HeonxofHa BO
€[lHO AEMOKPATCKO OMWTECTBO, OJHOCHO [a/IM Taa OAroBapasa Ha ,HEOAN0XHaTa
onwTecteeHa noTpeba“, a nocebHo, paan Taa 6una NponopuMOHaNHA Ha
NErMTUMHATA Len Koja ce MMana NpeaBua, U 4aan NpUYNHUTE NPpeAoyYeHn o4 CTpaHa
Ha HaLMOHANHWTE BAACTM 3a Aa Taa ce onpaefaa bune ,,peneBaHTHU U JOBONHU" B0
HarNaCceHO AEeKa HAA/NEeXHUTE HALMOHA/HW OpPraHW MMaaT MaprMHa Ha MpoLeHKa
KOja WITO Bapupa 3aBUCHO oA hakTopuTe, BKAYUYBajKM ' U NpupojaTa Ha NPaBoTo 3a
Koe cTaHyBano 360p, HeroBaTa BaXKHOCT 33 NOeAMHEL 0T, NPMPOAaTa Ha BMeLLYBakeTo
1 06jeKToT KOj ce cnefn CO BMellyBarbeTo. Toj MOBTOPUA Aeka BO CAyyawTe Kow
NOTEeKHYBaaT 0/ NOeJUHEUYHUTe NeTULMK, HeroBaTta 3ajada BooOMUYaeHo He e Aa 1o
NPencnuTyBa peaeBaHTHOTO 3aKOHOAABCTBO UM KOHKPETHATa MPpaKCca Ha ancTpakTeH
HauuMH. HamecTo Toa, Toj Tpeba Aa ro onpeaenu [ejcTBOTO HA BMeLYBAHETO BP3
KOHKPETHOTO NPaBO HA Xa/ZINTE/INTE HA MPUBATEH U CEMEEH XXUBOT.
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CypoTt cornepan geka 1oj 6un cBeceH Aeka ApXaBuTe Ce COOUyBaaT co nocebHu
NpeAu3BMLM 0 TEPOPU3MOT U TEPOPUCTUUKOTO HACMACTBO U f1EKA MOPAAM TOA, Of
B/IACTUTE MOXE/NO Pa3yMHO Ja Ce ouekyBa Aeka Ke WHTepBeHMpaaT BO HACOKa Ha
n3berHyBarbe Ha MOXHUTE HEMUPU W HEPEAM UAU HA HE3AKOHUTWTE fiejCTBUja 04
CTpaHa Ha OHUWe KOW 1 NOAAPXYBale UM Ce CNPOTUBCTaBYBasle Ha aKTUBHOCTUTE Ha
noynHatute. Mefytoa, CyaoT YTBpAWA Aeka 6110 TEWWKO Aa Ce COTacK eKa LeamnTe
Ha KOW Ce ynaTyBajo 04 CTpaHa Ha BjajaTa, Mako J€rMTUMHU, NpeTCTaByBase
OAPX/MBO OMpaBAyBatbe 33 YCKPATYBAaHETO Ha XA/NUTeNUTe Ha KakBo 60
YUecTBo BO norpebHUTE LEPEMOHMM, WAM BO HajMana paka yCKpaTyBakeTo Ha
CBOEBMAHATA MOXHOCT fa UM OAAAAAT MOUYMT HA HUBHWUTE MOYMHATU. BCYWHOCT,
uenocHata 3abpaHa aa ce obenofeHn aokaumjata Ha HUBHWTE TPOOOBM TpajHO
pacKuWHyBana Kakea 6MN0 BpcKa MOMEfFy XaNUTeNUTe W OCTaHKUTE Ha HUBHWUTE
NOYMHATY POAHUHU.

[loTonky noeeke, Kora OAny4nae Aa He v BpaTaT TeaaTa BAACTUTE HUTY KopucTene
MpuUCTan o4 Ciyyaj O CAyYaj HUTY, NaK, BOAE/E CMETKA 33 MOeUHEeYHNTE OKONHOCTH
Ha CeKoj 04 MOYMHATUTE U HA OHUE HA HUBHUTE CeMejHM uneHoBK. CMPOTUBHO Ha TOQ,
Te o4nyKn OMae uncTo aBTOMATCKU U ja UTHOpUPaae A0/KHOCTA Ha BAACTUTe CNOpes
uneHoT 8 1a OCUTypaaT feka Kakeo OM10 BMELLYBakbe BO MPABOTO HA MOYNTYBakbe Ha
MPUBATHMOT U CEMEJHNOT XUBOT Ke O1/le ONpaBAaHO U CPAa3MEPHO Ha MoeuHeUHnTe
OKOJIHOCTM Ha CEKOj C/1yyaj. Bo OTCYyCTBO Ha TAaKOB WHAWBUAYAZM3UPAH NpUCTan,
n3nerno feka ofbvBakeTO MMANO0 MNAaBHO Ka3HEHO [ejCTBO BP3 Xa/nuTenuTe Taka
WTO TOBAPOT OZ HEMOBO/NHUTE MOCAEAULM HA aKTUBHOCTWTE HA MOYMHATUTE NMLA
6un npedpseH Bp3 HUBHWUTE POAHUHMW.

CyAoT mopajm Toa 3ak/ayuun feka oAbMBakbeTo Ja Ce BpaTaT Tenata Ha HUBHUTE
CeMejCTBa MpeTCTaByBas MOBpeAa Ha NpaeaTa Ha XaauTeanTe Ha HUBHWMOT NpUBaTEH
W CEMEEH XMBOT, CO UCKAYYOK Ha [1EBETHAECETVNOT XaAWNTe/, Kaje WTo 0A6MBaHbETO
6uno yTBpAEHO Aeka MpeTCTaByBaso MOBPefa CaMO Ha Hej3UHOTO MpaBo Ha
MOYMTYBatbE HA HEJ3MHMOT MPUBATEH XUBOT.

YsieH 13 3eMeH BO KoMOMHaLMja CO Y1eHOT 8

BU0 COMeaHo fieka Y/IeHOT 13 ja rapaHTWpa [OCTanHOCTa Ha MpaBeH jeKk
Ha HaLMOHA/NHO HWUBO CO KOj MOXE A3 CE Xa/u Ha MpeKpLlyBarbe Ha Mpasata of
KoHBeHLMjaTa. lako Ap>aBuTe UMaaT AucKpeLmja, nekoT Tpeba fa BKAyUYM HafIeXHO
TeJ10 Koe Ke MocTanyBa no 0AHOC Ha CylWTUHaTa Ha Xan6eHnoT HaBoA U COOABETHOTO
obecwTeTyBatbe. CyqoT NOBTOPW/ [eKa OMNceroT Ha obBpckaTa Bapupa 3aBUCHO OA
npupoaaTa Ha xanbeHWoT HaBO/ Ha XANUTEINTE, HO IEKOT MOPa BO CEKOj C1yJaj Aa
buae ,epekTUBeH" KaKO MPaKTUYHO, Taka M BO MpaBoTo, 0CO6EHO BO CMUC/A Aeka
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HEroBOTO MOCTOEHE He CMee Aa Gu/e HEONPaBAAHO NOMPeUYBaHO O/ AjCTBUja UK
NponylTarba Ha BAACTUTE Ha pXKaBaTa.

Toj ro 3abenexan 0TCyCTBOTO Ha [ie/I0TBOPEH CYACKW HaA30p BO OAHOC HA 0A/IyKUTeE
Ha BNACTWTE ja He UM Ce BpaTaT Te/1aTa Ha HUBHMTe aMuanm. Mako oflykaTa ycBoeHa
O/ YCTaBHUOT Cy/ BO 2007 rounHa ja nogobpuaa cutyaumjata Ha XaauTeanTe, pycknute
CY[OBM OCTaHa/e HA/IEXHM A3 ja NPencnuTyBaaT camo ¢opManHaTa 3aKOHUTOCT Ha
MepKuTe, HO He 1 noTpebaTa of MepKkaTta Kako TakBa. [lopajgu T0a, 3aKOHOAABCTBOTO
HE UM OBO3MOXU/IO Ha Xa/NUTeNTe [LOBOJHO MpOLeAYPasHM 3aWTUTHW FapaHLum
NpoTUB apOUTPapHOCT. BCyWHOCT, TMe He yXwuBaje LeN0TBOPHA MOXHOCT fa ja
obxanat oanykata o4 15 Maj 2006 TOAWMHA WTO Ce AO/MKEN0 Ha OfOMBaHETO Ha
BAacTuTe fa UM obe3besaT Konuja of HUBHATA OA/yKa U OTPaHUUEHATa HAANEXHOCT
Ha CyAOBMTE NMPU NPEUCMNTYBAETO Ha TUe oanyku. OTTyka, CyAoT 3akayumna jeka
MMaso NOBPesA Ha YNEHOT 13, 3eMeH 3ae/1HO CO U/IEHOT 8.

YneH 14 3eMeH BO KoMOMHaLM|a CO Y1EHOT 8

CynoT He HaWo/ HaroBecTyBakbe WTO 6 My OBO3MOXWIO [a 3aKkAyuu feka
3aKOHOABCTBOTO 6MI0 HACOUYEHO UCK/YUMBO NPOTUB CAefbeHNLUTE HA MCAaMcKaTa
Bepa. OTTyka, CyAoT 3aKkny4un eka HeMano NoBpeaa Ha UaeHoT 14 pasr/iefyBaH BO
koMbuHaLmja co uneHoT 8.

YneH 38 cTaB 1

OBaa 06BpCKa M3NCKYBa ApXaBuTe Aa rn 06e3befaT cuTe HEOMXOAHM MOrOAHOCTY
3a Cy0T [a ro Hanpasu MOXHO NPaBUAHOTO 1 eGeKTUBHO pasr/iefyBatbe Ha xanbute.
CyaoT HoTWpan feka Bnajata nogHesna KON Of JOKYMEHTUTE WTO 3HAUMTESTHO rO
OIECHUNO pa3r/ieflyBatbeT0 Ha Cy4YajoT U MOPaAM T0a TOj 3aKAYUu/ Aeka HEMAo
NoBpesda Ha YNeHOT 38 CTaB 1.

YneH 41

CyaoT 3a3emasn CTaB Aeka YTBpAYBareTO Ha NOBpedaTa NpeTCTaByBa o JOBONHO
npasuyHO obecliTeTyBarbe 33 HemaTepujasHata wWTeTa MpeTpreHa o4 CTpaHa Ha
KANUTENNTE N HUM 33€4HO UM [OAESMA 15,000 €Bpa BO NOMEd HA TPOWOLNTE U
nsgatoyuTe.
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X.Cnobopga Ha u3pasysarbe/ NpaBo Ha HGOpMUpatbe
Mponycmom Ha saacmume 0d 20 UHpOpMUPAam A0KAAHOMO
HaceseHue 3a pusukom 0d UHyudeHm (xasapuja)so 6uckama xemucka
cabpuka u 3a npoyedypama koja mpebaso da ce c1edu 80 CAyudj
Ha makos HaACMA+ Npemcmasysase nospeda Ha yseHom 8

MPECYAA HA TOIEMUOT CY/ICKW COBET BO NPEAMETOT YEPA
W APYTY npoTue UTA/IUJA [GUERRA AND OTHERS v. ITALY]

(Kanba 6p.14967/89)
1 dpeBpyapm 1998

1. TnaBHKM PpaKTH

Cute 40 xanutenn xuseene Bo MaHdpepoHwja, rpag wWTo 6un oppanedeH
NpubAMXHO efleH KuaoMeTap of xemwuckata ¢abpuka ,EHuxem“ Bo MoHTe
CaHT'AHreno. ®abpukaTa npoussesyBana BewTayky fybpusa n kanponaktam n buna
KnacmumumpaHa Kako ,.BUCOK pM3nK“ BO 1988 roAnHa COMMacHO npetceatesnckara
ypeaba 6p. 175 (,DPR 175/88%) co koja ce uMnaemeHTupana [inpektusata 82/501/EEC
Ha CoBeTOT Ha EBponckuTte 3aeaHMUM (,,,[I,leEKTVlBaTa o4 CeBeco“) 3a pu3nunTe oA
ro/1EMU XaBapun off NHAYCTPUCKUTE aKTUBHOCTM KOW CE€ OMACHM 33 OKO/IMHATA U 33
JIOKAJIHOTO HacesieHue.

Biiagata He ro cropesia HaBOAOT Ha XXaNUTeNuTe eka MpOM3BOACTBEHUOT LIMKAYC
Ha dabpukaTa MCMyWTan roleMy KONMUYECTBa Ha 3anaa/ine rac v apceH TpUOKCUA.
[lononHuTtenHo, BO Gpabpukata Beke ce Cayduae onacHU He3roAW. HajcepuosHuoT
HecpekeH cayyaj Oua Ha 26 cenTeMBpyW 1976 roanHa, kora pabprukaTa npeuncruTenHa
Ky/na 33 CMHTE3a Ha aMOHMjaK racoBuUTe eKCMNOAMPana U HEKONKY TOHM NOTacuyMm
kap6oHat v 6ukapboHaTt conyumnoH (TeuHa coga bukapboHa), Kou coapxene apceH
TproKcug, uctekne. Kako pesyatat Ha Toa, 150 nyfe bune XocnuTaan3mpaHu 3apagu
Tpyerbe 0 apCeH. YwTe noBeke, BO M3BEWTAjOT 04 8 AeKeMBPU 1988 ronHa, KOMUTETOT
Ha TEXHUUKW eKCnepTu HasHaueH o OKPY>XHWOT CyA BO MaHbpefoHMja YCTaHOBUA
aeka emucunTe of pabprkatadectonatu ce mnesane Bo MaHdpeaoHuja. M3sewTajot
MCTO Taka HoTupan fAeka dabpukata oabuna fa My A03BO/IM Ha KOMWTETOT Aa
CnpoBede COMCTBEH MHCMEKLMCKM YBUS, AeKa Pe3ynTaTuTe 04 CTyamujaTa HanpaseHa
04 CTpaHa Ha ¢pabpukata mokaxyBane feka onpemMaTta 3a TPeTMaH Ha emucujaTta
6una HeaflekBaTHa 1 fieKa NPOLEHKATa Ha BAMjaHMETO Ha XMBOTHaTa cpeguHa buna
HelenocHa.
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UneHosuTe 11 u 17 of ypepbata DPR 175/88 w3nckyBane BaactuTe fAa ro
MHOOPMMPAAT NOKANHOTO HaceseHne 3a pusnuUnTe off MHAYCTpMUCKATA aKTUBHOCT,
6e3belHOCHNTE MepKW, NAAHOBUTE 32 WTHWU, BOHPEAHU CUTyauuu v npouesypata
BO C/ly4yaj Ha Hecpeka. Bo cenTeMBpun 1993 roanHa, MUHUCTEPCTBOTO 3a XMBOTHA
CpefMHa M MUHWUCTEPCTBOTO 3a 3ApaBCTBO yCBOWMAeE 3akaydouun 3a OesbepgHocTa
Ha dabpukata Kou Bkaydyeane OpojHu npeasno3un 3a nofobpyBare U My Aane Ha
npedekToT Ha ®olMja HaNATCTBMja 33 MN1AHOT 32 BOHPeAHU CUTYaLUW.

®abpukata 3anpena Aa npousseAysa BewTauku fybpuBa BO 1994 roAmHa, HO
npojo/xuna fa pabotn Kako TepMOENeKTPUUYHA LeHTpana M Kako MocTpojka 3a
TPeTMaH Ha Ton/a u oTnagHa soaa. Cenak, Bo ONMUCOT 04 7 AEKEMBPY 1995 roAnHa [0
EBponckaTta KOMMCKja 332 YOBEKOBW MpPaBa, PAfi0HAYaIHNKOT Ha MoHTe CaHT’AHreno
HaBes Aeka Toj He AoOuAa Kakeu 6UA0 JOKYMEHTV KOW Ce OAHeCYBase Ha ncTparata
Ha MUHWCTEPCTBATA U jeKa OKPYXHMOT COBET CE YLUTe M OYEeKYBal HAaMaTCTBMUjaTa Of
OpAenoT 32 UMBUAHA 3aWTKTA 33 A OA/YUM 33 COOABETHUTE De30eAHOCHN MepKM 1

npoueaypu.
2. 0anyka Ha CypoTt

Xanvutenute TBpAene Aeka NponywWwTakeTo Ha BAACTUTE Aa M MHPOpPMUMPAaT 3a
pY3MKOT OZ XxaBapwja Bo dabpukarta 1 3a Toa Kako Aa MocTanyBaaT BO C/1y4aj Ha TakoB
HaCTaH rv NOBpPeAnI0 YAEHOBUTE 10, 8 1 2 04 KOHBEHLMjaTa.

YneH 10

Xanutenute TBpAene Aeka YNEHOT 10 UM HaMeTHYBan MO3MTMBHA 06BpcKka Ha
Aapxasute fa cobupaart, obpaboTtysaat u cnogenysaat Ao jaBHocTa MHGOpmMaLmm 3a
eKOI0WKNTe Npalatba, buaejkn Taksute MHGOpPMaLIMU NOMHAKY He 61 CTaHane jaBHO
3Haetbe. MefyToa, CyAoT He ro npudaTu oBa meauwwTe. loaeka NpaBoToO Ha jaBHOCTa
Aa npvma uHpopmauun ja BKkaydyBano v cnobogata Ha meyatoT, GakTUTE Ha OBOj
cnyuaj Tpebano jacHo fa ce pasrpaHnuaT 0 CyAckaTa npakca Ha CyAoT Ha OBaa Tema
CO Or/ief, AeKa XaauTeanuTe ce XKanene Ha NPOMyCcTOT Ha CMCTEMOT BOCMOCTAaBEH CO
ypenbata DPR 175/88 koja 6una n3roteeHa cornacHo [impektveaTa of CeBeco.

Cnobopata fa ce npumaat MHGOpMaLMM COMNACHO YaeHOoT 10 1 3abpaHyBa Ha
Ap>XaBaTta Aa ro orpaHuuysa Mefyce6HMOT npuem Ha UHGOpPMaLUKM Of CTpaHa Ha
noefuHUMTE efHN oA Apyru. Taa cnobofa He MOXe Aa ce TO/AKYBAa Taka WTo Aa #
HameTHyBa NO3NTWBHKM 06BPCKM Ha ApxaBaTa Aa cobupa n cnogenysa nHdopmaumm.
Cnopep T0a, CyaoT CMeTa eKka YNeHOT 10 He 61 NPUMEHNB BO 0BOj C/1yYaj.
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YneH 8

Cypot 3abenexan fieka BO 1976 roguHa 150 nyfe 6uae XoCnuTaan3MpaHu nopaau
aKyTHO Tpyerbe 0ff apCeH OTKako eKcrnio3ujaTa npeaun3BuKana HeKoAKy TOHW Ha
notacuym kapboHat u 6ukapboHaT CONYLMOH CO apceH TPMOKCMA Aa ce u3neat
04 npeyncTuTenHata kyna Ha dabpukata. MoHaTamy, M3BEWTAjOT Of 8 AeKEMBPH
1988 rofivHa 3aknyumn peka emucuute of dabpukata dectonatu ce u3nesane
B0 MaHdpesoHuja. OTTyKa, U1eHOT 8 O6UA NMPUMEH/IMB BO OBOj CAydyaj CO Ornes
AeKa OTPOBHUTE eMWUCMU UMase HenocpedeH edekT BP3 MPaBOTO Ha XanuTeanTe
Ha MOYMTYBarbE Ha MPMBATHMOT U CEMEJHMOT XMBOT. He MOXes0 Aa ce Kaxe Aeka
NTanuja ,ce BMewwana“ Bo 0Ba NpaBo, 61AejKM XXanuTemTe camo efHall ce xanene
32 HenocTanyBareTo Ha ApXasaTa. V1 nokpaj Toa, UseHoT 8 UCTO Taka HaMeTHyBas
no3unTMeHa obBpcka3a apxasata aa obe3bem 1€/10TBOPHA 3aLWTWTA 04 NPOM3BO/IHOTO
BMELLYBaHbE BO MPABOTO HA XKaNUTENTE HA MOYNTYBAHE HA MPUBATHWUOT U CEMEJHNOT
XKMWBOT.

TelwKOTO 3arajyBakbe Ha XMBOTHATA CPeAMHa MOXe Aa ja noroaw 6aarococtojbata
Ha NOeAMHLMTE U 4a I CNPeYn A YXXMBAAT BO HUBHUTE JOMOBYM Ha TAKOB HAYUH LITO
HeraTMBHO Ke BNnjae BP3 HUBHMOT MPUBATEH U CEMEEH XMBOT. /I NOKPaj yCBOjyBarETO
Ha BOHPEAHWMOT MNJ1aH BO CENTEMBPU 1993 TOAMHA 0 CTpaHa Ha MUHUCTEPCTBOTO
33 XKMBOTHA CpefnHa M MUHUCTEPCTBOTO 33 3A4PABCTBO, XANUTEANTE Yekane ce Ao
1994 TOAWMHA, KOra MPOW3BOACTBOTO 3aMpesio, 3a CYWTWHCKM MHPOPMauMu Kou
61 MM 0BO3MOXMW/IE A3 ro MPOLEHAT PU3MNKOT KOj KOHTUHYWPAHMOT MpecToj BO
MaHdpenoHuja ro npetctaByBan 3a HUBHWTE cemejcTea. [opaju Toa, ApXagaTa
notdpanna BO Hej3aMHaTa no3uTMBHA 0OBpCKa Aa ro rapaHTMpa npaBoTo Ha
XaNMNTENNTE Ha MOYUTYBAHE HAa HUBHUOT NPUBATEH U CEMEEH XXNBOT. C}'IE,ELCTBEHO Ha
103, CyAOT OANYUMN [leKa MMAI0 MOBPeSA Ha Y/ieHOoT 8.

YneH 2

Co ornep Ha HEroBUOT 3aK/ly4OK N0 YNEHOT 8, Cy,Cl,OT CMETaAN AeKa He 6uno HYXHO

CNy4ajoT Aa ce pa3raeaysa no YieHoT 2.

YseH 50 (cera uneH 41)

CynoT My fiogenns 100,000,000 UTaaujaHcku anpw (ITL) nav npubamxHo 51,688
€Bpa Ha CEKOj XXa/NNTEe/ KaKO HaJOMECT Ha HEMaTepujaiHaTa WreTa.

434



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

006usaremo HesnaduHa opeaHuzayuja da ce 06e36edu co
UHGOpMayuu no npawarea o0 jaseH uHmMepec 20 N0BPedU/0
Hej3UHOmMo Npaso Ha npucman 00 UHGopmMayuu 00 yaeHom 10

NPECYAA HA TOZIEMUOT CYACKHU COBET BO NMPEAMETOT
YHTAPCKU XE/ICUHLIKN KOMUTET npotus YHTAPUJA
[MAGYAR HELSINKI BIZOTTSAG v. HUNGARY]

(Kanb6a 6p.18030/11)
1 HOeMBpH 2016

1. TnaBHU ¢pakTH

XKanuTenoT, YHrapckuoT XencuHwku komuteT (Magyar Helsinki Bizottsag), 6un
HEeB/JAAMHA OpraHm3saymja (HBO) OCHOBaHa BO 1989 roAuHa. Hej3uHUTE [1aBHU
aKTUBHOCTM Ce COCTOene BO Clefere Ha CMpoBefyBareTo Ha MefyHapoAHUTe
CTaHZAPAM 33 YOBEKOBUTE MpaBa BO YHrapuja U Ha nepdopMaHCOT Ha YOBEKOBUTE

MPpaBa Ha areHUMNTE 3a CNPOBEAYBAHE HA 3aKOHOT N Ha CYACKNOT CUCTEM.

Momery 2005 v 2009 rognHa, HBO-XanuTen CNpoBena HWU3a NPOEKT KOW ro
ncnutyBane epeKTUBHOTO CMpOBedyBakbe Ha MpaBoOTO Ha OAbpaHa BO YHrapwja,
3aK1ydyBajKu leKka Ha3HauyBarbeTo Ha BpaHuTesn no cayxbeHa gomxHocT (ex officio)
He GYHKUMOHMPaNo  afekBaTHO. Bo 2009 roAuHa, Taa NOKpeHana HOB NMPOEKT KOj
MMaj 3a L/ 3aMeHa Ha MOCTOeYKMOT CUCTEM HA AWCKPELMOHM Ha3HauyBara CO
KOMMjyTepCKN TeHepuUpaH CUCTEM Ha cayvaeH u3bop. 3a LeanTe Ha OBOj MPOEKT,
opraHusauymjaTa rv nobapana UMMHaTa Ha jaBHUTe GpaHuTenn M3bpaHu BO 2008
roAvHa 1 6pojoT Ha 3alauM JOBEPEHN HA CeKOj aABOKAT 04 CTPaHa Ha BKYMHO JBaeceT
¥ 0CYyM NOSMLMCKM oaseneHuja. OBue baparba 6uae nogHeceHn cornacHo oapenbute
Ha YHrapckuoT 3aKOH 3a MojaTouM Kou ce ofHecyBase Ha 06en0AeHyBareTo Ha
MHPOPMaLIMKM Of jaBeH WHTepec.

MHO3MHCTBOTO NOSIMLMCKM O AeNIeHI]ja TM NpuonwTUae bapaHnuTe nHGopmaumm,
6110 BeHaLW MW NOC/E YCNEWHO NoAHeCyBatbe Ha MPaBeH ek 0f CTpaHa Ha HBO-
Xanuten. MefyToa, ABe NOAMUUCKM oafeneHunja ro ogbune baparero Bp3 OCHOBA
Ha TOa WTO MMUHbATA HA 3aCTanHMUUTe He Ouie NoAaToOUM Of jaBEH UHTEpPeC HUTY
MHGOPMaLMM Kou ce NpeAMeT Ha objaByBatbe BO jaBEH MHTEPEC COTIACHO UNEHOT 19
CTaB 4 0/ 3aKOHOT 3a NOAATOLM.

Bo cenTemMBpu 2009 roanHa HBO-xannTes ro cnopena of6vBakbeTo Ha HEj3MHOTO
6aparbe fa ce objasat 6apaHuTte nHdopmaumm npep OKPY>XXHUOT cyz BO [lebpeLeH,
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KOj BO OKTOMBPY 2009 roAMHA UM Hapeau/ Ha ABETE NMOANLUCKN OAAENEHM]ja Ad TU
o6japat peneBaHTHUTE MHPOPMALMM BO POK Of 60 AeHa. [IBeTe OAAeNeHu]ja cexanene
npes OKOANCKMOT PermoHaseH cya Bo Xajay-buxap, Koj ja npenHayna npsocreneHaTa
npecyaa v ro oabwn Bo Lenoct 6apareto Ha HBO-xanuten. Opranusayujata notoa
nobapana peBu3Mja Ha BTOpOCTENeHaTa MpecyAa, Ho oBa Oapare Owao cemak
0AbueHo o4 BpxOBHMOT CyA BO CENTEMBPY 2010 TOAUHA.

2. Oanyka Ha CypoTt

HBO-xanuten ce »anena Aeka oabMBareTO Of BAACTUTE HAa MPUCTANoOT Ao
nHdopmMaLmm 6apaHu of HUB OA CTpaHa Ha OMpeAeseHN MOANLMUCKK OfAeNeHNja
NpeTcTaByBano NpeKpulyBarbe Ha MpaBaTa HaBeAeH! BO YNeHOT 10 04 KoHBeHUMjaTa.

YneH 10

Mpu HerosaTa OLeHKa Ha MPUMEH/IMBOCTA Ha U/IEHOT 10 BO OBOj C/yyaj, CyaoTt
npudatun feka 6e3 ornes Ha GakTOT WTO TEKCTOT Ha UNEHOT 10 CTaB 1 HE ja BKAYyUyBa
cnobogata fa ce bapaat MHGOpMaLMK, 0BOj UeH O1 MOXEN Aa Ce TONIKYBa feka ro
BK/lyuyBa, BO OKOJIHOCTUTE Ha C/1y4ajoT, MPaBOTO Ha NpUCTan 4o MHGOPMaLUmM KO 1
uyBa ApXaBarta.

MOKOHKPETHO, UMajK1 ro NpefBUA Haue10To Ha rapaHTupatrbe Ha KOHBEHUMCKUTE
npaBa Ha MpakTuueH M edekTMBeH HauuH, CyAOT YTBPAUA feKa MOeAUHEYHOTO
NpaBo Ha npucTan Ao MHGOpPMaLUMM KO Ce UyBaaT o/ CTpaHa Ha jaBHaTa BAaCT UK
obspckaTa Ha Bnagata fja My Cnode/lyBa TakBu MHOPMaL MK Ha MOEANHELLOT MOXe fa
HacTaHe BO OKO/IHOCTM KOra NpucTanoT 40 MHGOPMaLMUTE NPETCTABYBA MHCTPYMEHT
32 0CTBApYBatbe Ha MPaBOTO Ha C/1060/a Ha M3pa3yBatbe Ha NoeAUHeL0T, a 0CobeHo
Ha ,cn060/aTa Aa ce NpUMaaT 1 cnojenyBaat MHGOPMaLMU® 1 TOTall KOTa HEj3MHOTO
Hernparbe MpeTcTaByBa BMeLIyBakbe BO TOA MpaBo. Toj M BOCMOCTaBM HauesnaTa 3a
oleHKa fanun nocebHMTE OKONHOCTM Ha C/ly4ajoT BeryBaaT BO OMCEroT Ha Toa NpaBo
wTo Tpeba Aa rn ondartart U cAeaHMBE NpeaycaoBu: LenTa Ha bapareto Tpeba aa
6uae Aa ro 0BO3MOXM OCTBApYBakbeTO Ha c1060AaTa Aa Ce NpMMaaT 1 Cnoaesnysaat
MHOOPMaLMM 1 Uaen Co ApyruTe, XannTenoT Tpeba Aa nocTanysa BO HeroBata ysiora
Ha ,Kyde-uyBap“ 1 bapaHuTe MHGOPMALMM MOPaAT Aa Ce OAHECYBAAT Ha Npallakbe 04
jaBeH MHTEpec v Mopa UCTO Taka Aa buaat NoAroTBEHM U JOCTAMHW.

Bo CBeT/IMHA Ha ropeHaBeAeHoTo, CyaoT CMeTan feka MHGOpMauumTe Kou rm
bapana HBO-xanuten of peneBaHTHUTE NOAMLUMCKM OAAeNeHMja Buae HeONXOaHM
33 3aBpllyBatbe Ha WCTPaXyBatbeTO Ha QYHKLMOHMPAHETO Ha LWemMaTa Ha jaBHU
3actanHuun/6paHntenn, wto OWMA0 CNPOBEAEHO Of >A/UTeNOT BO HErOBOTO
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CBOjCTBO Ha HEBMAAMHA OpraHM3auuja 3a YOBEKOBM MpaBa, Co Lea Aa ce npujoHece
KOH AWCKyCMjaTa Mo npalare 04 ounrnedeH jaBeH uHTepec. CO HErMpareTo Ha
opraHusaumjata Ha npucrtan go 6apaHute uHdopmauuu, kov bune NOAroTBEHN U
AOCTanNHK, AOMALWHUTE BAACTU HAa HBO-Xanuten m ro nonpeunae oCTBapyBareTo
Ha Hej3nHaTa c1obofa Aa NpuMa 1 cnojenysa MHGOpMaLMK, Ha HauMH co Koj buna
NOrofieHa camarta CyWTUHA Ha Hej3MHUTE NPaBa Of Y/eHOoT 10.

MoTBPAYBAjKN ja NPUMEHAMBOCTA HA YNEHOT 10 BO KOHKPETHMOT Cay4aj, CyaoT
NpeMMHaN Aa NPOLEHW Aanu BMELWYBAHETO BO YXWBAHETO Ha 0Ba npaso 6uio
onpagaaHo. Bo Toj nornes, CyaoT npudatun Aeka BMelyBarbeto 61Ua0 NponuwaHo
CO 3aKOH M fieKa OrpaHWuyBakeTo Ha c1060/aTa Ha M3pasyBare Ha >XXanuTenor
MMano AeruTYMHA LieN 33 3alTKUTa Ha NpaBaTta Ha ApyruTe.

LileHTpanHOTO Mnpalarbe KOoe /exesn0 BO OCHOBaTa Ha XanbeHWoT HaBoj Ha
HBO 6uno peka 6apaHute MHPopmauum buae okapakTepu3MpaHu Of BAaCTUTE
Kako JIMUHM MOAATOLM KOW He ce npeameT Ha objaByBarbe, Bp3 npemucata feka
COMNACHO YHrapCKOTO Mpago, KOHUENTOT Ha JIMYHM nojaToun ondaka kakeu 6uno
MHPOPMALMM KOWM MOXaT A3 ro MAEHTMOUKYBAAT NoeanHeLoT. Tue nHpopmaunm
He Oune noAnoXHM Ha ob6jaByBatbe, OCBEH aKO Taa MOXHOCT He OMaa U3peyHo
npeABMAEHA CO 3aKOH, MAW ako MHPopMaunmTe Ouae NOBP3aHU CO U3BPLUIYBAHETO
Ha OMWTUHCKA WAW BAAAUHWM YHKLMWM MAuM Ouae NOBp3aHM CO APYrvM AnLA Kow
BpLWAT jaBHKW Ao/MKHOCTW. CO OMNeA eKa Of1yKaTa Ha BPXOBHMOT CyA v UCKAy4naa
jaBHUTe 3acTanHuumn/6paHnTeNn o4 KaTeropujata Ha ,ApPYrv ML KOW BPLIAT jaBHM
AO/DKHOCTM® He MOCToeNa NpaBHa MOXHOCT Koja i buna Ha pacnonarakbe Ha HBO-
XanuTen fa ce TBpAW Aeka objaByBarbeTo Ha MHPopmMaumuTe 6UA0 HEONXOAHO 3a
M3BPLIYBabe HA HEj3MHATA Y/I0Ta HA , Ky4Ye-uyBap*.

BapaHute uHboOpmauum ce coctoene Of UMWHATA HA jaBHMTE 3acTanHuuun/
OpaHutenn n 6pojoT Ha natu BO Kow Tue 6Wae HasHauyeHW Aa MoCTanyBaaT Kako
3aCTanHuuM BO OApPeAeH jypucankumm. 3a Cynot, 6aparbero Ha Tue UMWHA, Mako The
npeTcTaByBane IMYHN NOAATOLMW, NMPBEHCTBEHO CE OAHECYBANI0 HA CMPOBEAYBAHETO
Ha NpopecnoHanHNTe aKTUBHOCTUN BO KOHTEKCT Ha jaBHUTE MOCTaNKw, 1 MOpaAvW Toa Ha
aKTMBHOCTV KOW He Ce 0f NpMBaTHa NpupoAa. YwTe noseke, 6apaHute nHdopmauunm
He ce OfHecyBane Ha fejCTBMjaTa AN OANYKUTE HA jaBHUTE 3acTanHMum/6panHuTenm
BO BpCKa CO W3BPLIYBAHETO Ha HWBHWTE 3ajauyM KaKO MPaBHM 3aCTamHULM WAW
KOHCYNTAUUWUTE CO HUBHWUTE KAWEHTW. [oTonKy noeeke, CyAoT HalWon Aeka
obenofeHyBareTo Ha ropecnoMeHaTuTe MHGopmaLmnu He 61 rM NOANOXNUAO jaBHUTE
3acTanHuumn/6paHnNTeNn Ha HWBHA W3/1I0XKEHOCT BO CTeneH Koj 6w ro HagMuHan
CTEMeHOT WTO TMe MOXese Aa ro npeasuaat Kkora buae perncTpupaHn Kako jaBHu
3acTanHuuun/6panutenn, Majkv npeaeusa aeka nako bapaHute nHGopmaymm He ce
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crnopeAyBane BO BPEMETO HA UCTPAXYBareTO, UCTUTE MOXene A3 1 OuAaT No3HaTy
Ha jaBHOCTA Ha APYIU HAUYMHW.

Bp3 0CHOBA Ha CeTO 0Ba, UMEHO NPMPOAaTa Ha MHGOPMALMUTE KO CE OfHECYBae
Ha aKTMBHOCTM 3a jaBHM npawarsa, GpakToT Aeka Tue M buae BeKe [OCTaNHU Ha
jaBHOCTa Kako W NpeaBUA/NMBOCTAa Ha HWBHOTO objaByBarbe, CyfoT YTBPAUA [eka
Hemano npuumHa Bnaaata fa ce NOBUKYBA HA UNeHOT 8 1 fja ce obuAayBa a nocTurHe
6anaHc nomery npaBoTo Ha HBO-XanuTen fa npMmMa MHGOpPMaLMKM 0 UNEeHOT 10 U1
NMPaBOTO Ha 3aCTanHNUNTE Ha o,q6paHaTa Ha NOYUTYBaHE€ Ha NMPUBATHUOT XXMNBOT O
uneHoT 8. CyAoT NOTeHLMpPan feKa 3alTUTaTa Ha NPUBATHUTE UHTEPECU HA jaBHUTE
3actanHuyun/bpaHnTenn nperctaByBana NermMTMMHA Len CO Koja ce [03BONYBAsIO
orpaHuJyBakbe Ha crobofaTa Ha U3pasyBarbe, HO TOj cenak, yTBpAUA fieKa CpeacTBaTa
ynoTpebeHu 3a Aa ce 3aWTuTaT TMe UHTepecn Buie HecpasMepHMW Ha LieaTa Koja ce
cakano aa buae noCcTurHaTa, coToa WTo Tve He buae HeONXOAHM BO eJHO AeMOKPaTCKO
OMWTECTBO BO CMMC/IA HA 3HAUEHETO Ha YNEHOT 10 CTaB 2 o/ KoHBeHLMjaTa.

CyRoT 3aK/y4yun Aeka pesieBaHTHOTO YHrapCcko MpaBo, Ha HauWH Ha koj bwuno
TO/IKYBAHO Off CTPaHa Ha HafANeXHWTe AOMALHK CY[0BM, UCKAYUYBANO KakBa 6uno
3HauajHa NpoueHKa Ha npaeaTa Ha c1000/a Ha U3pasyBakbe HA Xa/IUTENOT Of UIeHOT
10, BO CMTyaluja Kora KakBu OWM0 OrpaHUUyBarba Ha NpeANoXeHOTo 00jaByBakbe
04 CTpaHa Ha HBO-xanwTesnoT, WT0 MMano Hamepa fa NpujoHece KoH Aebartarta
No npallarba Of jaBeH WHTepec W WTo 61A0 UCTO Taka TECHO MOBP3aHO CO MPaBOTO
Ha NPaBUYHO CyAetbe, KaKo NpaBo 04 OrPOMHO 3Hauere, 61 N3MCKYBaNo HajcTpora
KOHTPO/1a ¥ HaA30p. bapaHuTe nHGOpmMauMmM He BKAydyBane nHdopmaunm HaaBop
0[1 jaBHWOT JOMEH U Ce cocToene caMo 04 MHGOPMaLMK Of CTaTUCTUUKA NPUPOAA BO
paMKWTe Ha HaLUMOHA/IHATA WeMa 3a NPaBHa NOMOL Koja 6una jaBHO UHAHCMpaHa.
OTTYyKa, UMaNo NoBpesa Ha YAEHOT 10.

YneH 41

CyAoT My [OCYAWA HA XXaNNUTENOT 215 eBpa BO MNOIES Ha MaTepujaiHaTa Wwreta u
8,875 eBpa 3a TpowoLm 1 n3gatouu.
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KasHama 3a HosUHap 3a K/1esema noc/ae HemoyHume mapoerad Kou ce 00Hecysane
Ha MpuHdecem200UWHO 0esojue Koe umaso abopmyc buaa ,,ouuenedHo
HecpasmepHa“no caojama npupoda u cyposocm, co wmo 6us nospedeH uaeHom 10

NPECYAA BO NPEAMETOT CA/IYCTU npoTus
UTAZIUJA [SALLUSTI v. ITALY]

(Kanba 6p. 22350/13)
1 MapT 2019

1. TnaBHu ¢pakTn

Xanutenot 6Un UTannjaHCKW Ap>KaBjaHH poAeH BO 1957 roAnHa. Bo 2007 rognHa
T0j 6UN TNABEH YpeAHMK HA HALMOHAIHUOT AHEBEH BECHMK ,,/Inbepo* (Libero), wTo
MMan TMpax o NpubAMXKHO 125,000 NpUMepoLn AHEBHO. Bo ¢peBpyapu Taa roguHa
,JInbepo“ 06jaBun fBe CTaTUM BO KOM Ce TBPAE/NO AeKa TPUHAEBCETTOAULWHO AeBojye
6uno npucuaeHo Aa uma abopTyC 04 CTPaHa Ha Hej3MHUTE POAUTENN W Of CyAMjaTa
3a CTapaTencrso. [pyrute MefuymMu o MOKpuae WHUWAEHTOT MPETXOAHWUOT AEH,
HO Ha KpajoT M3BeCTU/IE [leka Ha KpajoT Taa He buaa npucuaeHa Ha abopTyc, Tyky
camarTa ro cakana.

Bo anpun 2007 roauHa CyfmjaTta 3a CTapaTencTBO NOAHEN KPMBUYHA MpKjaBa 3a
KneBeTa NPOTMB XanuTenoT. Toj 61N NpornaceH 3a BUHOBEH BO jaHyapw BO jaHyapw
2009 rofjMHa 3apaAu NponycToT Ha MAaBHUOT YPeAHWK Ha BECHUKOT fa KOHTpPOAMpa
wTto 6uno objaByBaHO BO BPCKA CO €AiHA Of} CTaTMMTe U MOTellKa KNeBeTa BO Nories
Ha Apyru avua. Toj 6un napuyHo kKasHet, My 6UN0 HapefeHo Aa MaaTh OTWTETa U
Tpowouu 1 aa ja objaBu npecypata Ha CyzoT.

Mo xanba kasHata 6wuna 3ronemeHa BO jyHW 2011 rOAMHA HA Ka3Ha 3aTBOp 04
efiHa roAMHa W ABa Mecelu, a WTeTaTa buia TpunaTtu 3roseMeHa Ha 30,000 eBpa.
KacaumoHMWOT CyA ja MOTBpAWA 3aTBOpPCKaTa Ka3Ha BO CENTEMBPU 2012 FOAWHA, HO
cenak CyaoT KOj ja M3BplIYBa/ KazHaTa My [J03BOJIMA fa ja OTCAYXMW BO JOMalleH
npuTBOP.

Bo fexkemBpu 2012 roguHa Mpercefatenot Ha UTaauja, ynaTtyBajku BO HEroeata
OANyKa Ha KpWUTUKaTta Of CTpaHa Ha EBpPOMCKMOT CyA 3a YOBEKOBM MNpaBa Ha
3aTBOPCKMUTE Ka3HW 33 HOBUHApW, ja MPEWHauWn CaHKumjaTa Ha HOBMHAPOT BO
nmapuyHa KasHa. [lotoraw Toj mMOMMUHaN 21 jeH BO JOMALLEH NPUTBOP.
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2.0anyKa Ha CyaoT

XKanutenoT TBpAEN [ieKa Herosata 0Cy/aa 3a K/eBETa 1 MpOomnycToT Aa Ce W3BPLIY
KOHTPO/Ia HaZ COAPXMHATA Ha o0bjaBaTta rv nNpekplmae HeroBuTe npasa Ha croboga
Ha M3pa3yBatbe O UJEHOT 10.

YneH 10

Ocyfata Ha a/nuTenoT MpeTcTaByBana BMeLlyBatbe BO HETOBOTO MPaBO Ha
cnobosa Ha w3pasyBare. BmelyBarbeTo OM10 HanpaseHo crnopef KpuBMYHMOT
3aKOHMK M 3aKOHOT 3a MeyaToT u 6MA0 MopaaW Toa ,MPONMIWAHO CO 3aKoH* Toj
ncTo Taka npudaTtun Aeka ocyjata MMana Hamepa Aa ja Caeau NeruTUMHAaTa uen
3a 3alUTWTa Ha YredoT M NpaBaTa Ha TPUHAECETIOAMWHOTO AEBOjUE U HA HEej3NHUTE
POAWTENN, KAKO W YIJIe[0T 1 NpaBaTa Ha CyaujaTa 3a cTapaTe/cTBo.

CyRoT npeMuHan fa wcnutyBa Aann ocypata buna ,HeonxogHa BO eAHO
AEMOKPATCKO onwTecTso Toj ce COrnacuA eKa HaoAUTE Ha AOMALLHUTE CYA0BU [leKa
cTaTuuTe ja AesvHGopMMpase jaBHOCTA M MOKPAj MojacHyBarbaTa M3LAAEHUN Mpej
o6jaBaTa v ieKa XaAnTen0T CepUO3HO ja 3aMarIna YecTa Ha CyaujaTa 3a CTapaTencrso
¥ HEroBOTO NPaBO Ha MPUBATHOCT, KAaKO W YecTa Ha cuTe OHWe Kow 6uae MHBOABMPaHMN.
Toj ywTe noseke ce COMMACUN AEKA XANUTENOT HE CE NPUAPXKYBAN KOH €TMKaTa Ha
HOBWMHAPCTBOTO Kora Toj 06jaBua ctatuja 6e3 fa ja NpoBepu HejauHaTa BUCTUHUTOCT.
MoHaTamy, pakoBOAWUTENOT HA BECHWMKOT OCTaHa/N OATOBOPEH 3a COAPXMHATA HA
HEroBMTE CTaTUWU MPU BPLIEHETO HA HEroBaTa KOHTPo/a. OTTyKa, HerosaTa OCyAa
npecpeTHyBana ,MTHa, HEOAN0XKHA OonwWTecTBeHa notpeda“ n BAaCTUTE OMpaBAaHo
CMETaNe 3a HEOMXOAHO Aa ro0 OrpaHMYaT OCTBAPYBAHETO HA HEroBOTO MPaBO Ha
cnobopa Ha n3pasyBatbe.

CyfnoT noToa 3emMan npefBuA Aanun ocyaata 6una cpasmepHa (MponopuuoHanHa)
Ha JerMTMMHaTa uen. [lojeka KasHyBatbeTo e paboTa 3a HauMoHa/HUTE CYAOBMU,
npaBoTo Ha cnoboga Ha u3pasysarbe Oapa 3aTBOpCKaTa Ka3Ha 3a Aesa NoBp3aHu
CO MeanymuTe Aa ce Aafe camMo BO UCKAYUUTENHWM OKONHOCTM, MMEHO TOrall Kora
ApyruTe GyHAaMeHTaHW npaBa buae cepro3HO NOMpeyeHu, Kako BO CayyanTe Ha
rOBOP Ha OMpa3a MAM MOTTUKHYBake Ha HaCWACTBO. cTo Taka 6Mi0 fafieHO Ha
3Haetbe ieka UTannja npesemana HeOAaMHELHW NO3UTUBHM UEKOPU, Kako WTo bune
orpaHuuyBarbeTo Ha ynoTpebaTa Ha KpUBMUHM CaHKLMW 33 K/IeBETA W BOBEAYBAHETO
Ha OTCTpaHyBakbe Ha Ka3HaTa 3aTBOP Kako CaHKLMja 33 K/eBeTa.

/I nokpaj Toa, HaxxanuTtesoT My 6110 HapeeHo A NAATY OTLWTETA U TOj MOMMHAA 21
AeH BO AoMalueH npuTeop. Cyf0T CMeTan jeka Hemaso OnpasAyBakbe 3a 3aTBOpCKaTa
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Ka3Ha BO 0BOj C/ydaj bmAaejku TakBaTa caHKumja HensbexHo Ou nmana edpekT Ha
ofBpakarbe. OBOj 3akNyyok He 6wun m3meHeT co GakToT jeka 3aTBOpcKaTa KasHa
6una cycneHaMpaHa co ories feka KoOHBep3unjaTa Ha 3aTBOPCKaTa KasHa BO NapuyHa
Ka3Ha buna BO LUeNoCHaA AMCKpeLWja Ha MpeTcefaTenoT Ha UTanuja v TakBUOT YMH Ha
MWIOCT He ja n3bpuwan camata ocyaa. Mopaamn Toa, KpMBMYHATA CaHKLMja Koja My
6una HameTHaTa Ha xanuTtenoT 6Una oUNINeSHO HECPA3MEPHA Ha IeTUTUMHATA Len,
KaKo Mo CBOjaTa NpMpoAa Taka 1 no cypoeocta. CoOOABETHO Ha Toa, CyAoT 3a3eman
CTaB Aeka 1Masno NoBpesa Ha Y1eHoT 10.

YneH 41

Cy,U,OT My A0OCYyAUA Ha XanuTtenot 12,000 eBpa BO norneq Ha HEMaTepl/IjaﬂHaTa
lwTera 1 5,000 eBpa 3a TpOWOUKX 1 n3aaTouu.
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006usaremo da My ce 003804U Ha 6POOOM HA AKMUBUCMUYKA Op2aHU3ayuja
0a B/s1e3e B0 NOpMy2a/ACKUMe mepumopujasHu 8oou 3d da ce cnposede
Kamnared 3a fe2anusuparbe Ha abopmycom 20 nospeduso YaeHom 10
6udejku 6uUs0 HECpA3MePHO HA Yeama 3a 3aWmuma Ha jasHomo 30pasje

NPECYAA BO NPEAMETOT XXEHU HA BPAHOBU U AIPYTU npoTus
NOPTYTA/INJA [WOMEN ON WAVES AND OTHERS v. PORTUGAL]

(XKanba 6p. 31276/05)
3 ¢peBpyapm 2009

1. TnaBHu $pakTH

Xanutenn 6une ,KeHun Ha OpaHoBU®, xonaHAcka doHAALM]a, 1 IBE NOPTYraacku
3ApyXeHuja, ,Knybe Cado“ [Clube Safo] n ,Hao Te Mpueec* [Ndo te Prives]. Cute Tpu
34pyxeHuja 6apane, nomefy Apyrute uenu, fa ce npomosupa febata 3a Temarta Ha
XEHCKNTE penpoayKTUBHM Npasa.

Bo 2004 roanHa nopTyraackute 34pyXeHuja ja nokaHune doHpauujata ,XKeHu
Ha 6paHOBM“ fla MM Ce NpUAPYXaT Aa BOAAT KaMnakba 3a AeKpUMUHaNM3aLUmja Ha
aboptycoT Bo MopTyranuja.MocaeaHoTo 3Apy>XeHwne ro ucnpatuno bpogot,,bopHann®
[Borndiep], Bo ®uryepuja ga ®03T0 3a a OAP>XKyBaaT COCTaHOLM M pabOTUAHMLM 3a
CrpeuyBarbe Ha CeKCyasiHO NpeHocanBUTe 60NECTU, NAHUPAHHETO Ha CEMEjCTBOTO U
AeKpyMMHanu3aumjata Ha abopTycoT, kou buae 3aKkaxaHu Aa ce oapxaT Ha nanybata
Ha ,,bopHAMN® 04 30 aBrycT f0 12 CENTEMBPU 2004 rognHa.

Ha 27aBrycr2004 rofmMHa MMHucTepckata Hapenba My 3abpaHuna Ha ,,bopHann“aa
B/I€3€ BO MOPTYrasiCKUTE TEPUTOPWjaHU BOAM BP3 OCHOBA HA MOMOPCKUTE W
MOPTYra/cKMTe 3paBCTBEHN 3aKOHW. Bnactmute ncto T1aka ncnpatuae nopryrancku
BoeH 6pog 3a aa ro 6710kMpa Bae30T Ha ,BOpHAUN“3ApYXKEHMjaTa-KaNUTeNN NOLHENEe
6aparbe 0 YnpaBHUOT cys Ha Koumbpa aa nigage Hapenba co Koja ce A03BO/YBa
WTHO BNeryBakbe Ha ,BOpHAMN® BO NOpTyranckute Bogu. Tue Tepaene Aeka 3abpaHata
3a B/1€3 BO MOPTYra/sckuTe BOAMW ja nopeauaa cnobosata Ha cobuparbe, 34pyxKyBatbe
¥ MpOTECT W ro NOoBpejMaa HaUeN0To Ha NpaBo Ha C10004HO ABMXKeHe Ha ayfeTo.
Ha 6 centemBpwu 2004 rofuHa, YNpaBHUOT cyf ro oabun osa baparse, cMeTajku Aeka
34pYy>XeHunjaTa MMase HaMepa Bp3 MOPTYraickuTe XeHW Aa ja npumeHat TabneTata
3a aboptyc RU486, koja 6una nneranHa Bo Moptyranunja. Xanntenmte besycnewHo
ja obxanune osaa ognyka npes CeBEpPHWOT yNpaBeH CyA. BpXOBHMOT ynpaseH CyA
C/IMYHO Ha Toa ro ofbwn HMBHOTO HGapare NMopaju Toa WTO npawareTo HemMasno
[OBO/IHA NMPaBHA M ONWTECTBEHA BAXXHOCT 32 [3 ja OMPaBAa HEroOBaTa MHTEPBEHLMja.
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2.0anyKa Ha CyaoT

Xanutenute ce xanene geka oA6VBarbETO Of CTPaHA Ha BAACTUTE A3 O MywTaT
,BOPHANN® BO NOPTYraaAcKuTe BOAM M NMOBPEANIO YNEHOBUTE 5,10 W 11 M UNEHOT 2 04
MpoTokonoT 6p. 4.

YyneHoBn 1o n 1l

Cyf0T HamomeHasn fieka 6uao Telwko cnobofaTa Ha M3pa3yBatbe Aa Ce OAAEeNMN 0Off
npaBoTo Ha cnoboga Ha cobupatrbe. MefyToa, Co oref Aeka XanbeHuTe HaBOAM Ha
XanuTeanTe ce ofHecyBane Ha BMELYBAHETO Of CTpaHa Ha BAACTUTE BO HWUBHOTO
NpaBo Aa ja MHGOpPMMPpaaT jaBHOCTA 33 HMBHATA MO3MUMja 3a XKEHCKUTE NpaBa u
abopTycoT, 6110 COOABETHO HMBHMOT HABO/ 1A Ce pa3r/ieflyBa CAMOCTOjHO MO YNeHOT
10, 6€3 CAyuajoT Aa ce pasriefyBa 0[1BOEHO MO YNEHOT 11.

Buno HecnopHo nomefy CTpaHUTe fAeka BMellyBakeTo 6UA0 ,MpoONULLAHO
€O 3akoH“. CyaoT MCTO Taka npudatun Aeka BMeWyBareTo 6UA0 BOAEHO 04
NernTMMHATA LieNl 33 CNpeydyBakbe Ha Hepeau M 3aluTuTa Ha 3apasjeto. CyaoT yTBpAuA
Aeka npaBoTo Ha cnobosa Ha u3paslyBake ro ondakano v nNpasoTo Aa ce nbepe
HajAeNoTBOPHMOT HAUMH 3a Aa ce npeHece ceT Ha ujeun 6e3 HepazyMHO BMellyBakbe
o[} CTpaHa Ha BnactuTe. Toj npudaTua feka peCTpUKLMUTE HA OBA MPABO 3HAUNTEHO
ce ofjpa3usie BP3 CyWTUHATa Ha pesieBaHTHUTe naen n uHdopmauun, ocobeHo BO
cNyyauTe Ha CUMOOIMYEH MPOTECT BO 04HOC Ha GyHAAMeHTasHUTe npaBa u croboga.
BMmellyBareTo BO MpaBOTO Ha cnob0Aa Ha M3pa3yBake Ha XXAnAWUTeAUTe HUB U
CNpeynno Aa ja cnpoeejaT HUBHATA KamMMNarba Ha HAuUMH KOj OWMA KAYYHO BaXKeH 3a
HVB, 3aTOA WITO BOZAEHETO KaMmmnakrka Ha nanybarta o HUBHMOT 6poj 6Mao CMeTaHo 3a
HajAeNoTBOPEH HAUMH Ha NpeHecyBarbe Ha MHGOPMAL UK 1 TOa B0 KOH3UCTEHTHO
CO HAUMHOT Ha KOj akTMBHOCTUTe OW/le Hekoe BpeMe BOAEHM 0/} CTPaHa Ha , XKeHU Ha
OpaHOBW“ BO ipYIVi €BPOMNCKUTE PXKaBU.

Cny4yajoT MOXe fAa Ce pa3rpaHWuyM Of nopaHelHaTa CyAckaTa npakca kaje
wro CyAoT yTBpAUA Aeka HeMasno 0OBpCKa 3a ApXaBuTe fa Kpeupaar npaso Aa ce
HaB/IeryBa BO MMOT BO NPWBATHA MW jaBHA COMCTBEHOCT 3a f1a Ce OCTBApPyBa NPaBoTo
Ha 106043 Ha M3pa3yBatbe Kaje WTO NOCTOe/Ie ANTEPHATUBHYM CPeACTBA 33 Toa. OBOj
C/1yyaj He BKAYUYBa/l MMOT BO MPUBATHA WU jaBHA COMCTBEHOCT, TYKY MNOPTYTa/ICKNTE
TEPUTOPWja/HW BOAM KOW NpeTCTaByBasie OTBOPEH W jaBeH NMpocTop. HWTY, nak, Toj ce
OAHecCyBa/l Ha Mo3WTKMBHaTa 00BpCKa Ha ip>XaBaTa Aa ro NoTNOMOTHe 13pasyBaeTo,
TYKYy Ha HeroBaTa HeraTveHa 06BpCKa NPOU3BO/IHO Aa He ce BMelyBa Bo c/10604aTa
Ha M3pa3yBarbe Ha XXaNUTesuTe, BO BPCKA CO WTO MapruHata Ha MpoLeHka Ha
Ap>agata buna notecHa.
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OCBEH TOa, UMaI0 HEJOBOMHU [OKA3M KOW HAaroBecTyBaNe [EKa 34pyXeHujaTa-
XanuTeanm umane Hamepa Aa ro NoBpefaT NOPTYrancKMOT 3aKOoH 3a abopTyc. HuTy,
nak, Mano kakeu 6Ma0 AoKa3n 3a Aa ro NOAAPXKAT HAOAOT HA YNPaBHMOT Cys of
6 CENTEMBPU 2004 rOfAMHA feKa 3APYXEHMWjaTa-XaNuTenn vmane Hamepa fa v
ANcTpnbynpaaTt 1eKoBMTE HajaeHM Ha NanybaTa. Bo cekoj cayyaj, Bactute Moxesne a
npe3emat NoMasKy WTeTHWN MEepPKK 3 Aa M NOCTUTHAT HUBHUTE NETUTUMHM Lean. Ha
npumep, HAMecTo LeaocHa 3abpaHa 3a B/1€3 M N03ULMOHMpatbe Ha BoeHKOT bpoa, Tne
Tpebane aa rv 3anneHat Tabnetute 3a aboptyc RU486 npep Baerysarbeto Ha 6poaoT
Ha noptyrasncka teputopuja. CyAoT ja MOTBPAN BAXHOCTA KOjalWTO Ap>KaBaTta My ja
AaNa Ha Hej3MHMOT 3aKOH 3a abopTyC, HO Haracua Aeka cnobogata Ha M3pasyBakbe
MMana Hajronema BpeAHOCT KOra ce Npe3eHTupane naen Ko HaspeayBaar, WoKMpaaT
1 r0 0CNOpyBaaT BOCNOCTABEHNOT NOPEAOK.

BunoyTBpAeHo feka npesemeHnTe Mepku buae ToIKy CEpUO3HM WTO TUe 61 nMane
edeKT He CaMo 1a ' OABPATATXa/INTEIUTe Off OCTBAPYBAHETO HA HUBHWTE NMPaBa, TYKY
ncTo Taka fa rn obecxpabpat ApyruTe a ro 0CMopyBaaT BOCNOCTaBEHUOT OMITECTBEH
nopesok. Mopaau Toa, BMellyBarbeTo 6110 HecpasMepHO CO SIETUTUMHATA Lien Koja
ce vmana npeAsua u He 6UN0 ,HEOMXOAHO BO €AHO [EMOKPATCKO OMWITECTBEHO.
Cx0fiHO Ha TOa, UMano NOBpeAa Ha UeHoT 10.

YneHoBM 5, 6 M uneH 2 of MpoToKkoaoT 6p. 4
IMajku ro npeABuA HETOBMOT 3aK/YYOK MO OAHOC Ha YaeHOT 10, CyAoT corneaan

Aeka He 6110 HYXXHO OCTaHaTUTe XanbeHn HaBoAW fa Ce pa3r/ieflyBaaT OABOEHO MO
UNEHOBUTE 5 W 6 U UNEHOT 2 0f MpOTOKOOT 6P. 4.

YneH 41

Cy[oT My JOCYAUA HA CEKOj XanuTen 2,000 Kako HAaOMECT Ha HemaTepujaaHaTta
wTeTa 1 3,309.40 €Bpa 3a TPOLWOLM 1 13haTouM.
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Cpnckama AzeHyuja 3a pasysHasare mopa da 0ade npucman 00 UHgopmayuume
Kou maa 2u npubasusa npeky eaeKmpOoHCKO C/1edere Co yea 3a 0d 20 3awmumu
npasomo Ha c10600a Ha u3pasysarbe Ha eOHa HeBAAddUHA Op2aHu3ayuja

NPECYAA BO NMPEAMETOT MNAANHCKA UHULIUJATUBA
3A YOBEKOBM MPABA npotus CPBUJA [YOUTH
INITIATIVE FOR HUMAN RIGHTS v. SERBIA]

(Kanba 6p. 48135/06)
25 jyHu 2013

1. TnaBHu $pakTH

Xanuten 6una HeBlaAMHa OpraHM3aymMja OCHOBaHa BO 2003 rounHa CO CefuLITe
BO Benrpag. Taa ro ciefjena CnpoBeflyBatbeTo Ha NPeoAHMUTE (TPaH3ULIMOHMUTE) 3aKOHM
BO HACOKA Ha rapaHTMparbe Ha MOUMTYBAHETO HA YOBEKOBMTE NPaBa, ieMOKpaTHjaTa
1 BNAJIEEHHETO Ha MPaBOTO.

Ha 31 0KTOMBPM 2005 roaunHa xanutenot nobapan oa AreHumnjaTa 3a pasy3HaBake
Ha Cpbwja aa ro nHGopmmpa KoKy nmua bune NoAA0XKEHN Ha €1EeKTPOHCKO Ceferbe
O/l CTPAHA Ha Taa areHumja Bo 2005 rogMHa. Ha 4 HoeMBpK 2005 roAnHa AreHuumjata
ro otdpsamna Toa baparbe, NpUTOa NOTNNPAjKM Ce BP3 YUNEHOT 9 CTaB 5 0 3aKOHOT 3a
cnobopa Ha MHGOPMUPakbe Of 2004 roANHA.

Ha 17 HoOeMBpM 2005 roAvHa XaanTenoT ce Xasnen 4o KomecapoT 3a MHpopmaumu,
AOMaWHO Teno GOpPMUPAHO COMACHO 3aKoHOT 3a cnobofa Ha MHGOpMUpatbe 04
2004 rOAMHA 32 [ TO OCUTYPa MOUNTYBAHETO HA TOj 3aKOH.

Ha 22 pgekemBpu 2005 roguMHa KomecapoT KOHCTatupasa Aeka AreHuujata 3a
pa3y3HaBarbe ro Npekplnaa 3aKOHOT U Hanoxua BapaHaTta uHdomaumja aa My ce
HampaBu AOCTaNHa Ha Xa/JUTENOT BO POK Of TPU [eHa. AreHuujarta ce xajaena Ha
TOa, HO Ha 19 anpua 2006 ronMHa BpxoBHMOT cya Ha Cpbuja oanyuna fexa Taa Hema
aKTMBHA NleruTmMaumja v ja ogbwna HejamHata xanba. Ha 23 centemMBpy 2008 rofnHa
AreHumjaTa 32 pa3y3HaBatbe ro N3BECTAA XAAUTENOT AeKa Taa He v yyBa bapaHuTe
nHbopmMaLum.

2. Oanyka Ha CypoTt

Xanutenor ce xanen no uneHot 10 oA KoHBeHUwjaTa fAeka AreHuumjata 3a
pa3y3HaBare Ha Cpbuja 1 OHEBO3MOXMAA NpUCTan A0 M3BECHM MHbOpMaLMK Kou
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ce OAHEeCyBajie Ha e/IeKTPOHCKOTO C/Iefierbe, M MOKPaj KOHeuHaTa, NpaBoCcu/IHA 1
06Bp3yBayKa of/lyka Ha KoMecapoT 3a MHGOpMaLmMK BO HETOBA Mo3a.

YneH 10

Cypot 3abenexan peka oabmeameto fa My ce Aagat bapaHute uHdopmauuu
Ha >KaNWTeNOT KOj ouurneqHo 6UN WMHBONBMPAH BO NErMTUMHO cobupakbe Ha
MHPOPMaLMKM BO jaBeH MHTEPeC CO Hamepa 3a CnojenyBatbe Ha Tve MHPoMaLumm Ha
jaBHOCTa v Ha TOj HaUWH, NPUAOHEC KOH jaBHaTa AebaTa, NpeTCTaByBano BMELYBaHe
BO NpaBoTo Ha c1060a Ha U3pasyBakbe.

Mako octBapyBareTo Ha cnobofjata Ha um3pasyBakbe 6M moxeno fa buge
NOANOXEHO Ha OrpaHMYyBatba, TaKBUTE OrpaHMyyBarba Tpeda fa bnaat Bo cornacHocCT
€0 3aKoHOT. Cenak, CyA0T yTBPAW/ A€KA OrpaHUUyBatbaTa HAJIOXKEHW O AreHLKjaTa 3a
pa3sy3HaBake BO KOHKPETHUOT C/1y4aj HE TO UCMONHUAE TOj KpUTEPUYM. JOMALLHNOT
opraH koj 6un BOCMOCTaBEH CO KOHKPETHA Lesa Aa ro OCUTypu MOUYMTYBakeTo Ha
3aKkoHOT 3a cnoboaa Ha MHPOpMMpare OA 2004 FOAMHA TO pasrnefan caydyajot
n opnyumn peka OapaHute nHpopmaumm tpebane fa My bupat obesbeseHun Ha
Xanutenot. ToyHo 6UN0 Aeka AreHumjaTa 33 pasy3HaBarbe Ha KpajoT OAroBopuaa
AeKa He v yyBa The MHGopMaLmMK, HO 04r0BOPOT OW HEeyBEPAMB MMAjRW ja NpeaBua
npupogata Ha Tve uHpopmaumu (6pojoT Ha AWLA MOASOKEHU HA €NEKTPOHCKO
cneferse of AreHuunjarta Bo 2005 roLu/lHa) M MHULMjAHWMOT OATOBOP Ha AreHuymjaTta.

CypoT 3aKNyunn jeka ynopHoTo ofbuBatbe Ha AreHuujaTa 3a pasy3HaBakbe Ha
Cpbwja fa nocTanu cnopes HanoroT Ha KoMecapoT 3a nHdopmaLnu NpeTcTaByBano
npKocerbe Ha JOMALWHMOT 3aKOH U1 Ce CBelyBas0 Ha apOUTPapHOCT.

YneH 6

Majku v npeABuA ropeHaBefeHWTe Haoaw, CyAoT CMeTan feka He 6uao
HEOMXOAHO Aa ro pasriefa UCTMOT XKanbeH HaBoA MO UNEHOT 6.

YneH 46

Bo npuHumn, He 6uno 3aaaya Ha Cy[oT Aa YTBpAYBa KOU MepKH 3a peMeupatbe Ha
coctojb6ata 61 Moxesie aa 6uAaT COOABETHM MO AOHECYBAHETO Ha NpecyAaTa. Cenak,
nospejaTa yTBpAieHa BO 0BOj C/lyyaj, Mo camaTta Hej3nHa npupoAaa, He 0CTaBana Kakos
6uno peaneH 136op Bo Norned Ha Mepkute Kou buae notpebHu 3a aa ce pemeanpa
nctata. Mopaau Toa, HajnpMpOAHMOT HaUMH 33 Aa ja M3BPLM HeroBaTa npecyaa Bo
0BOj cayyaj bun fga ce rapaHTMpa Aeka AreHuwujaTa Ke ja obe3beau HepnagmHata
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opraHu3almja Koja ce jaByBa BO CBOjCTBO Ha XanuTesa co nHdopmMaLmmTe KoM Taa ru
nobapana- UMeHo, KoKy nLa Bune NOANOXKEHN Ha eNeKTPOHCKO C/efieHe Bo 2005
roauvHa.

YneH 41

CynoT CMeTan fieka yTBpAyBareTo Ha NOBpeja M HaNOoroT [Ha XanuUTesoT Aa My
6upaT obe3beseHn 6apaHuTe MHGOPMALMK] MO UNEHOT 46 NpeTCTaByBane [OBOJEH
NpaBUYeH HAaJOMECT 3a KakBa bW10 HeMaTepujasiHa WTETa Koja XKasnTenoT 61 MoXen
[ia ja nperpnu.

447



KoBwng-19 n edpektoT BP3 YOBEKOBWTE Nnpasa — [pernes Ha pesieBaHTHaTa CyACKa npakca Ha EBPONCKMOT Cy/ 3a YOBEKOBYM NpaBa

XI. Cnobopa Ha cobupare
Esakyayujama Ha MuzpaHmume Kou oKynupase Upksad He 20 nospedu/da
npasomo Ha MUpHo cobuparee 00 UAeHOM 11 Ka0e WMo pacmyparbemo
6us10 cnposedeHo 3a 0a ce 3awmumu 30pasjemo Ha yuecHuUyume
U kade WMo caHumapHume ycaosu buse HeadekBamHu

MPECYAA BO NPEAMETOT LUC npotus ®PAHLIMJA [CISSE v. FRANCE]

(Kanba 6p.51346/99)
1anpwna 2002

1. TnaBHU $pakTH

Xanutenkata 6una ceHerancka [ApXasjaHKa, UJeHKa W [NACHOTOBOPHMUKA Ha
rpynata Ha CTpaHCKW ApXasjaHu kou 6une 6e3 [03BOAM 33 npectoj Bo dpaHuyuja.
pynara yyecTByBa/ia BO KONEKTMBHA aKLMja 3a 13 CE MOKPEHE CBECHOCTA 3a TEWKOTUUTE
CO KOW TV Ce COOYYBa/IE MPU NMPENCTIUTYBAHETO HA HUBHUOT MMUTPALIMCKM CTATyC BO
®paHunja. Of jyHW B0 aBrycT 1996 rofuHa, Xa nTesKaTta ja oKynupana upkeaTta ,,C..
BepHapa“ (,upkBaTa“) Bo Mapu3 co NpubaAnXHO 200 APYrA UAEFAIHU UMUTPAHTL, KOM
CTaHase Mo3HaTW Kako ABuxerse ,CB.BepHapa 0e3 fAokyMeHTV . [leceT nuua Kow ja
OKynupase LpKaBaTta 0TNoYHae WTpajK co raa. Kamnarbata 6uaa Wrpoko nokpueHa
BO MeyaToT v 6una NoAap>XaHa 04 HEKO/IKY OpraHM3aLum 3a YOBEKOBYM Npasa.

Ha 22 aBryct 1996 roavHa, MoaMUMCKMOT KOMecap Ha Mapw3 goHen Hapepba
33 LEe/I0CHa eBaKyalnja Ha LUpKBaTa BP3 OCHOBA HA TOA [I€KA HEj3UHOTO 3a3eMarbe
He 6110 MOBP3aHO CO peaurnoseH obpea, AOWO A0 BAOLYBAHE HA BEKe NOLWMNTE
CaHWTApHU YCAI0BM, HA M3M1e3UTe Ha LpKeaTa Ouae NOCTaBeHU KaTaHUu U MMano
CEepVO3HM CAHUTAPHMU, 34PaBCTBEHN, MUPOBHM, 6e36e4HOCHU pU3NLK, KAKO 1 pU3nLK
33 jaBHWOT pefi. HapeaHOTOo yTPOo NoAnLMjaTa ja eBaKynpasa LpKeaTa, 3anupajku rv u
MCMpaLWyBajku rM cuTe MLA KOW ja okynupane. beante avua 6uae BeAHaW MywWTeHW
Ha crobofa AoAeKa cUTe ML KOW ja OKynupane LpkeaTa kou He buae 6enwn, ocseH
OHMe Kon bune Ha WTpajk co raa, buae ncnpateHun Co Koaa BO MPUTBOPCKM LieHTap.
bune foHeceHn Hapeabu 3a NpMTBOP M AEMOPTaLMja Ha PeYUCU CUTe 3acerHatu
/U3, Ho noseke oA CTO auua 6une nojouHa nywTeHW Ha cnobopa nopasu
HeNpaBW/AHOCTUTE Of CTPAHA Ha NoauUUWMjaTa, BKAYUYBAjKM O W COCTAaBYBaHETO HA
NAXHW U3BELWTAN.

XanuTenkata kKoja Hemana [o03Bo/na 3a npectoj 6una obBMHETA 33 UNErasHo
B/IEryBatbe 1 nNpectoj Bo ®paHumja v Hejze n 6una n3peyeHa yc10BHa Ka3Ha 3aTBOP.
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Ha 23 jaHyapw 1997 roavHa, AnenaymoHnoT cyf BO lapu3 ja NoTBpAMA Ka3HaTa U

n3pekon Hapenba co koja n 3abpaHun Bne3 Ha ¢paHuyckata Teputopuja 3a Tpu
roavHun. Ha 4 jyHn 1998 roaunHa, KacaumoHmoT cys ja oabun xanbata Ha xanuTesnkara.

2. Oanyka Ha CypoTt

XKanutesnkara ce xajsena feka eBakyaumjaTa Ha LpKBaTta ro noBpean/ia Hej3suHoTo
NPaBo Ha MUPHO cobMpatrbe CO APYTMTE CTPAHCKM APXKaBjaHM MO YAEHOT 11, CO Lien Aa
Ce OTKaXe HWBHMOT TPETMaH.

YneH N

Bnagata TBpaena Aieka NpaBoTO Ha MUPHO cobupatbe Ha XaauTeskaTa He 6uo
[OBefieHO BO Mpallatbe CO Or/Ief eKa OKYMMpakeTo Ha LpKBaTa MMao 3a Les fAa
ce oabpaHN U NErMTUMKUpPa CBECHOTO M HAMEPHO MpekpllyBarbe Ha dpaHLyckuTe
MMUrpaLWCKX MpaBuaa, Toa 6UN0 HE3aKOHWTO U MOBAeKyBaso Co cebe Kplierbe
Ha jaBHMOT ped M He MOXeNo Aa Ce CMeTa 33 ,MWPHO® WCTo Taka, ce TBpAeso
[eKa oKynauwujaTa HepasyMHO 1 yckpaTyBajia npaBaTa Ha Apyrurte Ha caobopaa
Ha cobupatrbe nNpeky CrpeuyBatbe Ha NOKANHWUTE XUTEN Aa BAeryBaat BO LipKBaTa
3apaam borocnyxba. CynoT cenak 3abenexan geka okynaymujata 6una nogapxaHa
O/, CBEWTEHWKOT 1 0] MapOXMUCKMOT 0460p Ha LpKBaTa U AeKa CUTE BEPCKM CAyx6u
M uepeMoHun Bune cnpoBeayBaHU Kako WTO O6WMA0 NAAHWPAHO U 0€3 MHLUMAEHT.
3a3eMatbeTO Ha LpKBaTa Kako Aen O Kamnarata fa ce npuB/ieye BHUMAHUETO
Ha TEeWKOTUUTE MpW MPEUCNNTYBAETO HA MMUMPALMCKMOT CTAaTyC Ha yYecHULuTe
nopaawv T0a NpeTcTaByBano ,M1pHoO cobuparbe” n CyfoT YTBPAMA fieKa eBakyallnjaTa
Ha UpkBaTa 6u/1a BMellyBatbe BO MPABOTO Ha Xa/WTesKaTa Ha MUPHO cobuparbe.

Cy[0T KOHCTaTUpas ieKa BMELYBAHETO 33 KOE CTaHyBasno 360p 6110 NponuiiaHo
CO 3aKOH, 3aWTO Cropes 3aKOHOT Of 9 AIEKEMBPY 1905 rOIMHA 33 pa3fe/lyBare Ha
LpKBaTa O ApPXaBaTa, /IOKa/HWTE BAACTW (3 HE MAPOXMCKMOT CBEwWTEHMUK) Ouie
O/ITOBOPHU 32 HaAT/IEAYBatbE HA BEPCKUTE LIEPEMOHMMN 1 OBAACTEHW Aa NOCTanyBaar
no 6aparbe Ha CBEWTEHMKOT UM MO HUBHA COMCTBEHA MHMLMjATHBA.

EBakyauwjaTa Ouaa HapedeHa 3a fa ce CTaBM Kpaj Ha KOHTUHYMPAHOTO
3a3eMarbe Off CTpaHa Ha MOeAMHLMW, BKAYUyBajKuM ja UM Kanutesnkara, KOU ro
npekplysasne ¢ppaHLyCcKMOT 3aKkoH. Mopaaw Toa, CyaoT YTBPAUA [ieKa BMeLLYBaHeTO
6un0 BOAEHO Off NIETWTUMHA Lea- CrpedyBarbe Ha HepenoT. Cy[oT cenak He ja
npudatua nosmumjata Ha Biajata feka CTaTycoT Ha XajuTesKaTa Kako uiaeranHa
MMWUTPAHTKA TO OMpaBAyBan MPEKpLIYBatbeTO HA HEj3MHWTE MpaBa Of UJeHOT 11.
Mpeo, CynoT 3abenexan Aeka Hej3uHUTe npaea bu/ae Beke ABa MecCela OCTBApEHM
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6e3 uHTepBeHUMja of BAacTUTe. BTOpo, Kora NLETO MUPHO MPOTECTUPaso NpoTuUB
HEeKOj 3aKOH, GaKTOT WTO TOA rO MPeKPLIN/IO 3aKOHOT MPOTUB KOj Ce MPOTeCTUPAO
He 6UN efiHa off NETUTUMHUTE NPUYMHWM 3apaAmn KOU OUA0 A03BONEHO OTPaHUUYBaAtbE
Ha MpaBOTO Ha MMPHO cobuparbe CNopes YNeHOT 11 cTaB 2. aKToT Aeka XanuTesnkara
I NpeKpLIMAa 3aKOHWTe 3a 3406MBatbe CO NPaBeH NpecToj BO ®paHLmja, MpoTHB KoM
Taa npoTecTupana, nopaau Toa He 6 NpUUMHA 1a 1 Ce OTPAHUYM HEj3MHOTO NPaBo
Ha MPOTECT NPOTUB TWE 3aKOHU 0/} YNEHOT 11 CTaB 2.

CypoT cenak 3abenexan Aeka W Mokpaj MUpHaTa MpWpoAa U OTCYCTBOTO Ha
Hepeaw, oKynalinjaTa Ha LpKBaTa Ha KpajoT pe3yaT1pasa Co B/OLYBakbe Ha 34PaBjeTo
Ha WTpajKyBaumTe CO [N1af W CO TOA WTO CAHUTApHUTE YCI0BU CTaHaNe HeaeKBaTHM.
Mpu TakBW OKONHOCTU, CyAOT NpudaTuA feka orpaHWUyBarbaTa Ha OCTBApYBaH-ETO
Ha NpaBOTO Ha cOOMparbe Ha XaauTeNKaTa MOXese 1a CTaHAT HEOMXOAHM, UAKO TOj
HanoMeHan Aeka MeToamTe ynotpebeHn off CTpPaHa Ha NMoanumjaTa ro npeyekopue
OHa WTO MOXE/N0 Pa3yMHO [Ja Ce ouekyBa Kora ce orpaHuuysana cioboparta Ha
cobupamse. YwTe noseke, Cynot 3abenexan feka Bo Cekoj caydaj cumbonunukata u
TECTMMOHWja/iHaTa BPEAHOCT Ha okymalujata 6una TosnepupaHa AOBOJIHO [OATO,
NpUOAMNXKHO Ba MECeLM, 33 1a BMELLYBAHETO HE CE MOKaXe Kako HepasyMHo.

Mopaam 103, CynoT CMeTan AeKa HEMANo NOBPeAa Ha YieHoT 11 04 KoHBeHLujaTa.
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XIl. Chobopa Ha ABMXerbe, BKAYUYBajKu ro U MPaBOTO

Aa Cé HanyLwWwTn 1 Aa ce B/ie3e BO CONCTBEHATAa 3eMja
Mospeda Ha uneHom 2 cmas 2 00 Mpomokosom 6p. 4 nopadu nponycmom
nepuoduyHo da ce npoyeHysa 3abpaHama xasaumesaom oa ja Hanywma
[Moscka B0 mekom Ha HepasymMHo 00/12ama KpusuyHa nocmanka

NPECYAA BO NPEAMETOT A.E. npotus MO/ICKA [A.E. v. POLAND]

(Kanba 6p.14480/04)
31 MapT 2009

1. TnaBHu $pakTH

Xanutenot, A.E., 6un nubucku apxaBjaHUH pofeH BO 1950 rofamHa. Ha 15
AeKeMBPM 1999 ronHa, Toj 6UA yanceH v NPUTBOPEH BO UCTPaXKEH 3aTBOP O/ CTpaHa
Ha OKpY>XHMWOT CyA Ha CyBasKM U Ha 27 MapT 2000 roanHa Toj 6un 06BuHeT 3a 06uA
3a 3Mama u pancudukysarbe. Ha 10 anpua 2000 roAVMHA NPUTBOPOT Ha XXaNUTENOT
My 611 NpoAo/KeH cé A0 31 Maj 2000 roAnHa. Toj ce xasen, Ho xanbata My 6una
oabueHa of cTpaHa Ha TpubyHanACKMOT perroHaneH CyA Bo [joTpKOB Bp3 OCHOBA
Ha pa3yMHO COMHEHWE ieKka TOj CTOPWUA KPUBWYHO AEN0 W AeKa NOCTOe/ pU3NK of
Kpuerbe/6ercTBo CO Or/1ef] Ha HEMakbeTO Ha NOCTOjaHa aapeca Bo lMoacka.

MpeameToT 6W1 NoOJOLHA NPeHeCeH Ha ABa Pa3IMUHM OKPYXHU CyAa, Cé foAeka
OKPY>XHWOT 06BMHMTEN BO CyBaNKM HE TO MYLWTU XKAAUTENOT Ha C1060Aa CO rapaHLimnja
Ha 29 AekeMBpM 2000 roanHa. Cenak, O6BMHNUTENOT My 3a6paHUA Ha XanuUTeNoT Aa
ja HanywTy Moncka, ynaTtyBajku Ha notpebata ga ce obe3bean NpaBUHO BOAEHE
Ha MCTparaTa v Ha pa3yMHOTO COMHEHWE [eKa XaNUTENOT M U3BPLWW/ HABEAEHNTE
KPUBWUYHU fiena.

Ha 13 0KTOMBPM 2005 rofinHa OKPY>XHMOT Cy/ BO JaBOPLHO F0 OCYAUA XaAUTe 0T
Ha Ka3Ha 3aTBOp O/ eAHa roAuHa U WeCT Meceln Koja ja obXxanune Xaautenot u
00BUHUTENOT. XKanutenot He O6uA CTaBeH BO NPWUTBOP. Ha 13 MapT 2007 rofuHa
PermoHanHMOT cya BO KaToBULE ja YKMHAA NpecyaaTta v My ro BpaTWa NpeameToT Ha
OKpYXHWOT Cy[, BO JaBOPLHO.

Bo mefyBpeMe, Ha 20 jyan 2006 roguHa xanutenot nobapan fa buge TprHata
3abpaHaTa Toj Aa ja HanywTu Mo/cka, HaBeAyBajkn fieka MouMHaNa HerosaTta cectpa
1 TOj cakan fia ja noceTu HerosaTa 60/1Ha Majka Bo /Inbuja. Ha 23 aBryct 2006 roguHa
PermoHanHWoT cya Bo KaToBuue ro oabwn 6apareto, HaBeAyBajku Aeka AOKOAKY
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3abpaHaTa 6uze TprHaTa nocToesie CeEpMOo3HM NPUUNHM f1a Ce BEPYBA AieKa XKaNNTENOT
ke ce Bgaae Bo bercTao.

Bo jyHM 2005 U jaHyapwn 2007 roAWHA XanUTeN0T ce Xanen 4o PernoHanHuoT cys
BO KaToBwLe cnopef 3aKOHOT OA 17 jyHU 2004 rOAWNHA, HaBeAyBajKM Aeka HEeroBoTo
NpaBO Ha MPaBUYHO CyAere BO pasymMeH pok 6110 npekpueHo. [BaTa xanbeHu
HaBoAu My 6une ofbveHn. Bo Bpcka co BTOPMOT xanbeH HaBog, PErMOHANHUOT Cy
ja ucnuTyBan AOMKMHATA HA MOCTanKaTta noc/e 3 jyHu 2005 roAUHA U YTBPAUA feka
HEMaNo HeaKTUBHOCT WM NPETEPaHO OANarakbe U 0TTyKa, HEMaAN0o NPeKpLIyBatbe Ha
NpaBOTO Ha CyAetbe BO pasyMeH poK. Bo BpemeTo Ha npecysata Ha EBPONCKMOT cya,
KpVBMYHATA NOCTaNKa NpoTUB XanuTtenot buna ce ywre Bo Tek npes OKPY>XHUOT CyA.

2. 0anyka Ha Cyaot

Xanutenor ce xanen fexka npekymepHarta A0/HKMHA Ha KPUBMYHATA NOCTANKa v
MOBPEAN/Ia HErOBUTE NPaBa OA YNEHOT 6. TOj MOHATaMY Ce Xajie/ leKa NpUApPY>KHaTa
3abpaHa T0j fa ja HanywTK Moscka oCym roanHu 6una NnoBpeAa Ha HEroBOTO MPaBo
Ha cnobopa Ha ABMXKEHE 0/} YNeHOT 2 oA MpoToKOoAOT 6p. 4. YiuTe noseke, TOj TBpAEN
Aeka oBaa 3abpaHaro cnpeunna fjaja nocetv Herogarta 601Ha Majka v 1a NpUCYCTBYBA
Ha norpebOT Ha HeroBaTta CcecTpa, Ha TOj HaYMH NOBPeAyBajKW M HeroBMTe Npaga of
yneHor 8.

YneH 6

BpeMeHCKMOT Neprog Koj 61/ 3eMeH BO pasr/ieflyBatbe Tpae Npeky AeBeT rofnHu,
MOUYHYBajkM OA 15 AEKEMBPM 1999 rOAMHA KOTa XaauTenoT 6ua yanceH U npoao/xu
[0 AaTyMOT Ha cerawHata npecyaa. CyfoT MOBTOpWA Aeka Aanw noctankarta 6una
cnpoBefeHa BO ,pa3yMeH POk MOpa Ja e MPOLEHM BO CBETNIMHA HA OKONHOCTUTe
Ha C/ly4yajoT, @ 0CO6EHO Ha: HeroBata C/IOXEHOCT, OAHECYBALETO Ha XXA/NUTEOT U
Ha pefleBaHTHUTE BNIACTUW, 1 HA TOA KOj MHTEPeC Ha Xanutenot 6un 3acerHat. Cyaot
HaBes feka Toj YecTo YTBpPAYBa/l MOBPEAMU HA UNEHOT 6 CTaB 1 BO C/lyyau CINUHM Ha
OAHOCHWOT C/lyyaj U CMeTan Aeka Baajata He n3Hesna kakos 6110 MaTepujan koj 6u
MOXes fa ro ybeau Bo CrpoTUBHOTO.

Mopaav T0a, CyaoT CMeTan eka MMano NpeKkpLyBatbe Ha UJEHOT 6 CTaB 1.

YsieH 2 o4 MpoTokoA0T 6p. 4

CynoT NOBTOPWA AeKa YNeHOT 2 o4 MpoToKkon0T 6p. 4 My rapaHTUpa Ha cekoe nLie
npaBo Ha cn10604a Ha [IBUXEHETO, BKAYUYBajKM TO U NMPABOTO A ja HamywTH Koja
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610 3emja 3a 1a 3aMUHe BO ipyra 3emja Bo Koja Toa 61 Moxeno aa buae nprmMeHo.
Koja 6un0 Mepka co Koja ce orpaHuyyBa Toa npaBo Mopa Aa bvje 3aKoHUTa, Aa Ceam
OApeaeHa NErMTUMHA LUea U a MOCTUrHe MpaBMuHa pamHoTeXa nomery jaBHWUOT
MHTEpPeC W npasaTta Ha NoefnHewloT. Bo 0Boj cayuaj, CynoT 61 3a0BO/IEH HAjNpBO
AeKka BMEWYBArETO BO MpaBaTa Ha XanuTenoT 6MA0 NPONWIIAHO CO AOMALHOTO
npaBo, co Toa WTo 3abpaHaTa 3a natyBate buna 6azmpaHa Ha YNEHOT 227 CTaB 1 0f
3aKOHOT 3a KPMBMYHATA NOCTaNKa 041997 roAnHa. Bropo, T0j 611 ncTo Taka 3a40BosieH
AeKka BMellyBatbeTo 6MN0 ONpaBAaHO 3apafn OCTBApyBatbe HA JlerMTUMHATA Len 3a
o6e30esyBarbe Ha JOCTAMHOCT Ha XANUTENOT 32 Cyferbe U NMOPaAM TOa, 04PXKyBakbe
Ha jaBHWOT pea.

MeryToa, CyaoT ro CMeTan feKa CTENEHOT Ha BMELLYBarbe 3a HeCpasMepeH. [ypu
M KOra OrpaHuuyBakbeTo Ha c1060/aTa Ha ABMXEHE Ha NOEAMHELOT 6UA0 NMPBUYHO
OMnpaBsjaHo, HETOBOTO OAPXyBatbe BO TEKOT HAa MOAOATr BPeMeHCKU nepuos 6u
MOXE/I0 [1a pe3y/ITupa BO T0a UCTOTO fja CTaHe HeCpa3MepHO, CO WTo by ce nospeanse
npaeata Ha noeavHelor. CyA0T HaBea feKa AO/MATE OrpaHWyyBarba Mopaat fa
BK/yYaT MepMOAMYHO MPEOLEeHYBakbe Ha HMBHATA OMNPaBAAHOCT. Bo CaydajoT Ha
XaANUTENOT, NPeoLieHyBareTo 610 NPe3eMEHO Of CTpaHa Ha CyAO0T Ha 23 aBrycT 2006
roAMHa BefHalW noc/e 6aparbeTo Ha XaaUTENOT 0/ 20 jya1 2006 TOANHA, NPY LWTO Ce
nocouyBano Aeka 3abpaHaTta 3a naTyBarbe Ouna aBToMatcka, 61aHKETHA MepKa Co
HeonpejeneHo Tpaerbe. CyaoT cMeTan fieka oBa 6110 CMPOTMBHO HA JO/KHOCTA Ha
B/IACTUTE CMOPEA U/IEHOT 2 CTaB 2 0 MpOTOKOAOT 6p. 4 NOKOHKPETHO Aa Npe3emat
COO/JBETHA rpMXa 3a [a 0CMrypaaT [ieka KakBo 610 BMellyBarbe BO NPaBOTO Ha
XANUTENOT Aa ja HamywTy Mo/CKa 0CTaHa 0 OMNpaBAaHO U CPa3MEPHO BO TEKOT Ha
HEroBOTO TPaekbe.

Mopaau T0a, CyAoT CMeTan eka MMasio MPeKpLyBatbe Ha MPaBaTa Ha XaauTenoT
3arapaHTUpaHK CO UNEHOT 2 CTaB 2 04 MpoToKoNoT 6p. 4.

YneH 8
VIMajku ro npeaeung ropeHaeefeHnoT Hao BO OAHOC Ha YNEeHOT 2 04 MpoTOKOAOT
6p. 4, CynoT He cMeTan feka 6110 HeONXO4HO fa Ce UCNUTA A UMAN0 NOBPeAa Ha

y/leHoT 8.

YneH 41

CynoT My [0AeNWA Ha XanuTenoT 8,000 eBpa BO MOI/Ie[ Ha HemaTepujasHata
WTeTa v 150 eBpa 3a TPOLWOLM U 13aaTouu.
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O2paHuyysarbemo 0a He ce HaNyWmMa Mecmomo Ha NPecmoj B0OCNOCMABEHO
B0 CO2/1GCHOCM CO KpUBUYHAMA NOCMANKA He 20 N08pedysaso YsieHom 2
00 Mpomokosom 6p. 4 3awmo moa 6u/s0 Co peAdMUBHO KPAMKO mpaekse
u 6us0 00B0/1EHO HaNYWMAtrbe ko2a ucmomo Ke ce nobapano

NPECYAA BO NPEAMETOT AHTOHEHKOB U APYTU npoTus
YKPAUHA [ANTONENKOV AND OTHERS v. UKRAINE]

(Kanb6a 6p.14183/02)
22 HOEMBpU 2005

1. TnaBHu dpakTH

Xanutenute r.AHTOHeHKOB, .CTONMUTHW] U T.ANYKUH Oune poaeHn Bo 1967, 1959,
0/JHOCHO BO 1970 roAnHa 1 xuseene 8o Kues.

Ha 26 jyHu 1996 roAvHa 3anodyHasa KpWBMYHATA MOCTanka MpOTWUB HUB W
CNIe,CTBEHO Ha TOa, TMe BuAe yanceHu Moj COMHeHMe 3a M3Mama u kpaxba. Bo
anpua 1 Maj 1997 roanHa OKpPYXHUOT cyA LLIeBUeHKOBCKM BO KMEB HUB M NyWTUA
Ha cnoboaa co npeseMeHa 06BpCKa 04 HMBHA CTpaHa fa He Ce KpujaT, OAHOCHO Aa
He 6eraat. Toa 3Haue/10 AeKa XanuTenuTe ce COrnacule a He ro HanywWwTaaT HUBHOTO
MeCTO Ha npecToj 6e3 403B0/1a O UCTPAXKUTENOT (MM CYAEUKMOT CyAunja), a BO C1yuaj
Ha NpeKpLIyBatkbe Ha MMCMEHO Npe3eMeHaTa 06Bpcka 61 Moxxena Aa buae npumeHeTa
MOCTpOra MepKa Ha orpaHuuyBatbe.

Momefy anpwa 1997 1 anpua 2002 rofnHa 6une HabpojaHW BKYMHO 77 pounLLITa,
0f1 KO MHOTY Bune o I0XKEHN UAN OTKaXaHWU. OKPY>XXHUOT CyA ABanatu ro Bpatua
NpeaMeToT Ha MOBTOPHO pacnpaBakbe W OANYydyBakbe. Ha 19 jyam 2002 roguHa
OKPY>XHWOT CyA ja 3anpen nocTankaTta Koja ce ofHecCyBasa Ha oOBMHEHWjaTa 3a
“3Mama, npoHesepa u Gancudukysarbe. KprsuyHata nocranka 3a kpaxba buna cé
ylwTe BO TeK 3a ABajLa XaauTesn BO BpEMETO Ha npecyfaTta Ha EBponckmoT cya.

2.0anyKa Ha CyaoT

Xanutenute cexanese feka 0/KMHATa HAa KPUBUYHUTE NOCTaNKyU NPOTUB HUB O
NpeKpWwmaa HUBHOTO NPaBO Ha MPaBMYHO CyJere BO pa3yMeH pok OZ YNeHOT 6 CTaB
11 [leKa AONTOTO OrpaHmnuyBakbe Ha HWBHaTa C1000/a Ha fiBUXKEHE KaKo pe3y/TaT Ha
obBpckaTa Aa He ce KpujaT, 0AHOAHO Aa He 6eraat ro NpekpLnI0 HABHOTO NPaBO Ha
cnobopaa Ha ABMXKerbEe 0/ UNEHOT 2 0f MpoTokoaoT 6p. 4.
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YneH 6

CynoT MoBTOpYBaA Aeka nepuoAoT koj Tpeba Aa bupe 3eMeH BO pasriefyBatbe
3apajiv yTBpAyBatbe Ha JO/KMHATA Ha KPUBUYHMTE MOCTANKM 3aMoYHyBa Kora nLeTo
6uno 06BMHETO 1 3aBpLIyBa Kora Ke 61Ae KOHEUHO 0A/y4eHO MO 06BUHEHNETO NN
Kora nocrankata ke 6uze 3anpeHa. MocTankaTa BO BpCKa CO €HMOT XaanuTen Tpaena
LWeCT rofMHMN 1 efleH Mecell, a BO BPCKa CO APYruTe /1BajLa XaAUTeNU- EBET TOAUHM
M YeTupu Meceun. MefyToa, Camo YETUPU TOAUHN W [eCeT MeceLu, OAHOCHO OCYM
rOAMHW U efleH Mecel| Of, TWe MOCTanKW cnafase BO HafA/eXHOCT Ha Cyf0T Co oref
Aeka KoHBeHLMjaTa BJIer1a BO CWJ/1a BO MO Ha YKpavHa Aypw Ha 11 CENTeMBpY 1997
rofuHa.

CyaoT nNoBTOPYBan ieka Aasu noctankute 6uae BOAEHN BO PaMKUTE Ha ,pasyMeH
poK“ Mopa fia 61/ie OLEHETO BO CBET/IMHA HA OKONHOCTUTE HA C/1y4ajoT, a 0CO6eHO:
HEroBaTa C/IOXEHOCT, OAHECYBAHETO Ha XKa/UTENOT U PENEBAHTHWTE BAACTM W
WHTEPECOT Ha XaNUTENOT KOj b1/ 3acerHar.

Nako CypoT npudaTua fgeka MMano W3BeCeH CTeNeH Ha C0XKEHOCT Nopaju
eKoHOMCKaTa npupoga Ha obBMHeHWjaTa, Toj 3abenexan Aeka BeWTUTE HAaoAW W
Mucnerba Gune foCTaBeHN BO CTafAMYMOT Npejd CyAeHeTo, Aeka BelTayuTte He bune
MCMpallyBaHW OA CyAOT M ieKka MMaio COMHEX AeKa A0MKMHATA Ha CyACcKUTE CMUCK
61 Moxena cama no cebe aa ja onpaeaa A0MKMHATA Ha cyaereTo. CyaoT npudatun
A€Ka XanuTeanTe Npean3BuKase HEKOU of1arakba Ha NoCTankuTe, HO OBME OA/1arakba
CEBKYMHO AOCTUrHaNe MOMAaKy OA LWeCT Meceun. Buao yTepaeHo Aeka MHOTY of
0CTaHaTWTe Of/1arakba Ha NOCTaNKUTe MOXeNe 1a My Ce NPUNMILIAT Ha OfHECYBaHETO
Ha JOMalHMTe BAACTW W [ieKa CyAeuknoT cya, mefy apyroto, Tpebasio fa dukcupa
no3bveH pacrnopes Ha CyAerbaTa 3a Aa rn 3abpsa nocrankute, a Toj 6UA cnop npu
M3peKyBarbeTO Ha 3a0/DKUTENIHO TMOjaByBatbe Ha CyA Ha >KanuTeanTe OTKAKO
Hef0afareTo Pe3yTUPaso BO HEKO/IKY OANaratba.

Mopaau Toa, CyaoT CMeTan Aeka [O/KMHATA Ha MOCTankuTe He o 3a0BOANAA
baparbeTo 3a ,pasyMeH pok® 1 MOpaju TOa UCTOTO NPETCTaByBasIo NPeKpLyBarbe Ha

U/JIeHOT 6.

YneH 2 oa MpoToKoaoT 6p. 4

CypoT HaBes fieka GpakToT WTO XanuTenute 6uae noanoxeHn Ha obBpckaTta Aa
bapaaT 403B0Ma 0Of CyAOT 3a Aa ro HamylwTaT HUBHOTO MECTO Ha NpecToj cekojnart
Kora Tue Ke nocakase a ofaT Ha ApYro MecTo NpeTCTaByBa BMELUYBatbe BO HUBHOTO
npaso Ha cnoboja Ha ABMXKerbE.
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Bo nornes Ha Toa fanv oBa BMellyBake 6110 ,,BO COMMACHOCT CO 3akoH®, CyaoT
MOBTOPYBa/ AeKa NPBEHCTBEHO € 33Ja4a Ha HALMOHANHWTE BAACTU Aa TU paspelaTt
npobsemMuTe Ha TO/NKYBakeTO Ha [JOMALIHOTO 3aKOHOAABCTBO. CyAOT MOHaTamy
NOBTOPUA fieka HerosaTta ynora 6una orpaHMyeHa Ha yTBpAyBare fann edektute
0/} TAKBOTO TO/IKYBakbe buae KomnaTmbuaHm co KoHeeHumjaTa, 0cobeHo BO BpCKa Co
npouecHuTe npasunaa. Bo KOHKPeTHMOT Cydaj, Xanutenute 6apane aa ro nobusaar
CNpoBeyBarbeTO Ha MepKaTa HaMecTo Hej3nHaTa 3aKOHWUTOCT u CyaoT He Bugen
NPpUMYMHA Aa o AOBeAe BO Npallarbe HAOAOT Ha LOMAWHMOT CYA AeKa MPpUMEHaTa
6una komnaTmbuaHa co AOMALWHOTO MPOLECHO NpaBo U Aeka Taa buna BoaeHa oA
NETUTUMHUTE LieNIN, KaKOo LITO CE OAPXYBAHETO Ha JaBHUOT peA v CNpeyyBareTo Ha
KPYMWHANOT.

Bo nornea Ha cpa3mepHoCTa Ha BMellyBakeTo, CyaoT 3abenexan feka Toj
MPETX0AHO KOHCTaTMpas HeCpasMepHO AO/r0 TPaere Ha OrpaHuuyBarata Aa He
CE HanywTn HeYynme MecTo Ha MPecToj BO HEKOAKY NpeameTn npotus Wtanwmja.>?
MefyToa, OKONIHOCTUTE Ha KOHKPETHWOT npeameT 6uae JOBOAHO Pa3NUUHK 33 Aa My
0BO3MOXAT MCTWTE Aa M pasrpaHuun. Mpeo, CygoT 3abenexan geka xanntennte bune
MOANIOXEHW HA KPMBUYHM NOCTANKN BO 0BOj NpeAMeT. KoHBeHLMjaTa UM 403BONYBA
Ha AP>XXaBUTE BO HEKOW OKO/NHOCTM [ja MPUMEHYBAaT MEPKWM HA OrpaHuMuyBakbe Ha
cnobopata o Uen fa ce ocurypa edbnkacHo Bofere Ha KpUBMUYHOTO roHere. CyaoT
NOBTOPUA ieKa BO TaKBM C/lyyan obBpCKaTa ja He ce Hanyw TV NOAPayYjeTo Ha NpecToj
npeTcTaByBa Cpa3mMepHO OrpaHuuyBare Ha cnobozaTa Ha 00BUHETUOT.

BTOpO, NPEBEHTUBHMTE MEPKM He O1/1e aBTOMATCKM MPUMEHETH 3a L|eN10TO TPaethe
Ha KpUBUYHMTE NOCTaNKW NPOTUB XANUTENNTE, M HEMA/IO HarOBECTYBatbe ieKa ABajLa
04 Xanutennte buae Hekorai MOAMOXKEHW HAa MepKaTa Moc/ie jyan 2002 rofuHa.
TpeTo, A0/KMHATA HA OTPaHMYYBarbaTa BO KOHKPETHUOT C/yyaj 6uaa 3HaUUTEeNHO
noKpaTka Of|0WTO BO NpeAMeTuTe NpoTuB MTasmnja Ha kou ce pepepupano norope:
Ha NpuMep, NeT roAnHN U TPU MeCeL CNOPeAEH0 CO YETUPUHAECET FTOAMHN 1 OCYM
MeceLu.

Co uen fa ce ofnyun ganum 6un nocturHat dep 6anaHc nomery onwTMOT MHTEpPEC
W NPaBMIHOTO BOAEHE Ha KPMBMYHATA MOCTAMNKa W YXUBakbeTo Ha cnobogata Ha
ABUXere Ha xanutenute, CynoT Tpebano fa NpoBepu fanun xanutenute GakTuuku
nobapane fa ro HamywTaT NOAPAYjeTO HA HUBHWMOT MPeCToj U, ako Toa 6o Taka,
Aa/v OrpaHMUyBakETO fla Fo HampasaT Toa 6uao oabueHo. Baagata UctakHana geka

531 Jlyopdo npomus Mmanuja [Luordo v. Italy], npecyaa oA 17 jyan 2003, xan6a 6p. 32190/96; fogu npomus Mmanuja [Goffi

v. ltaly], npecyna oA 24 mapT 2005, xanba 6p. 55984/00; bacaHu npomus Wmanuja [Bassani v. Italy], npecyaa oa

AekeMBpu 2003, xanba 6p. 47778/99.
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efleH Of xanutenute Aganatu nobapan Aa ro HanywTn Kues u Hemy Toa My 6uno
L03BO/IEHO BO [1BaTa HaBpaTH, WTO He 6110 NOOUBAHO 0 XannuTennTe.

I'Iopa,qm TO3, Bnagara YTBPAW/1a A€KA OTPAHNYYBAHATA Ha cno6o,ana Ha ABMXEHE
Haxaautenute buna Cpa3MepHa n aeka HeEMa10 NoOBpeia HAYIEHOT 20/ |-|pOTOKO}'IOT

6p. 4.
YneH 41

CynoT UM floAenns 2,000 eBpa Ha CeKoj 0 ABajLaTa XaauTeau u 3,000 eBpa Ha
efleH XaNuTes 3a HemaTepujasHa wreTa. Cekoj of HUB 406U 1,000 eBpa 3a TPOLWOLM
“ n3gaToum.
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Hapedbama co koja Ha #anumeaume, Kou 6uae BKAy4YeHU BO
aKkmusHOCMU NOBpP3dHU co Opo2d, UM ce 3abpaHyBaso da sae3am 8o
,BOHpeOHUMe nodpayja“Ha AMcmepddm B0 mpaekse 00 YemupuHaecem
OeHa He 20 nospedysasa 4aeHom 2 00 lpomokosom 6p. 4

NPECYAA BO NPEAMETUTE

(1) ONUBUEUPA npoTue XO/IAHAUJA
[OLIVIEIRA v. THE NETHERLANDS]

(Kanba 6p. 33129/96)
_M_

(2) NAHABPEYTA npoTtue XO/IAHAUJA
[LANDVREUGD v. THE NETHERLANDS]

(Kanba 6p. 37331/97)

4 jyHu 2002
1. TnaBHK PaKTH

I ABajuata xanutenu, XaHc Bantep Onusuenpa (1) v ®paHkauH EArap JlaHaspeyra
(2), 6rne xonaHACKM ApxaBjaHn. Ha 6 HOEMBPY 1992 FOAMHA, OAHOCHO Ha 2 ileKeMBPH
1994 rofVHa rpaloHaYaNHMKOT Ha AMCTepAam 13pekon Hapesom 3a 3abpaHa, Co Kou Ha
CeKoj 04 xanutennte My 3abpaHun fa Baeryea Bo ,.BOHpefHMTE NOApayja“ Ha rpajoT,
Taka HapeyeHW Co Or/le] HA BUCOKMOT CTeneH Ha jaBeH coobpakaj U KopUCTeHeTo Ha
TEWKM APOrn, BO Tpaekbe 0 ueTupuHaeceT aeHa. One Hapebu bune nspeueHn bugejm
Tue 6rne HajaeHu BO OBMe Nojpaydja OUo Kako noceayBaaT TeWKu Aporv uav npubop
BO BPCKa CO /1pora, Uu, NaK, OTBOPEHO KOPUCTENE APOrU. HUTY €[leH Off XXaAuTenunTe He
XunBeesn HUTy paboTten Bo 3abpaHeTuTe noapauvja. M apajuata bune ocyfeHn n KazHeTu
3aT0a WTO MponywTuae fa ce NpUAPXKYBaaT KOH HapefbuTe 3a 3abpaHa, nako osue
KpWMBUYHU nocTanku He bune gen og npeametot nped Cyaor.

2.0anyKa Ha CyaoT
Xanutenute ce xanene geka Hapeabute 3a 3abpaHa BO Tpaekbe 0f YeTupuHaecet

[ieHa TO MOBPEAMIE HWBHOTO MpaBo Ha 106043 Ha [BMXEHE KAKO WTO € Toa
3aWTUTEHO CO U/IEHOT 2 0/ NPOTOKO/IOT 6p. 4.
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YneH 2 op MpoTokonoT 6p.4

Bnajata He cnopesa fieka 1Masio OrpaHuuyBakbe Ha NPaBaTa Ha XaauTennTe o4
uneHoT 2 04 MpoTokoNoT 6p.4.

Motoa, CysoT CMeTan Aanun orpaHunyyBarbata Oue,,Bo COMIACHOCT CO 3aKOHOT® TOj
MOBTOPUA [ieKa Toa He Camo LWTO U3NCKYBaaOo Aeka MepkuTe Tpeba fa MmaaT OCHOB
BO AOMALIHOTO MPaBO, TYKY WMCTO Taka Aeka Tue Tpeba Aa um 6maat foCTanHM Ha
3acerHaTuTe Anua v NpeiBUAANBY BO OLHOC HA HUBHUTE eperTy.

CyhoT HanomeHan Aeka ONWTUHCKMUOT 3aKOH, koj 61 BO CMAa BO PENEBAHTHOTO
BpeMe, YTBPAE AeKa rPafoHauaIHNKOT MMan ANCKPELMOHM 0BAACTYBAkA 43 U34aBa
Hapeabu cekoraw Kora T0a 6110 HEOMXOAHO 32 f1a CE OCUTYpa jaBHMOT ped. YwTe
noseke, n BpxoBHWOT cya 1 OAAENOT 3a ynpasHa HAAJEXHOCT Npw [IpXaBHUOT
coset (Raad van State- 3a »anutenot 1) uau COBETOT Ha ApXasata (3a Xaanutenot
2) ytepanae feka OMWTMHCKMOT 3aKOH MPETCTaByBan [0BOJIEH MPaBeH OCHOB 3a
orpaHuuyBarbata Ha c10604aTa Ha ABUXetbe 0ff 0BOj BUA. CyAOT MOHATaMy Harnacun
[eKa NpUMapHa 3aaya Ha HaLUMOHAHWTE BAACTU, @ 0COBEHO Ha CY0BUTE, € fa o
TONIKYBaaT W MPUMEHYBAAT HALMOHANHOTO NpaBo. CyA0T Nopaau Toa YTBPAUA AeKa
HapenbuTe 3a 3abpaHa UMane OCHOB BO JOMALIHOTO NPaBo.

Cypnot yTtBpamn feka 6Gaparero 3a AoctanHocT 6uno 3agosoneHo, Oupejiu
ynotpebeHnTe oapenbw 6une npeasuaeHn Bo OMWTUMHCKMOT 3aKOH, a CyAckata
npakca Koja ce OAHecyBasa Ha To/KyBakeTo 6una objaBeHa BO W3BewTauTe 3a
AOMaLHOTO Mpago.

CynoT NOTOA NOBTOPW/ ieKa NpaBUaoTO e, NpeBUAAMBO“ aKo Toa € GopMyIMpaHo
CO [JOBOJIHA MPeLN3HOCT 33 Ja My OBO3MOXMW Ha MOeAWHEeLOT, ako e Toa noTpe6bHo
CO COO/BETEH COBET, C00OPa3HO Aa ro perynnpa HeroBoTo oaHecyBakbe. Mako CyaoT
3abenexan feka peseBaHTHWUTE UieHOBM 0f OMWTUHCKMOT 3aKOH buie NpUANYHO
onwTK, TOj NpU3HaiA AeKa OKONHOCTUTE KOW [0 MOBMKYBaje rpajoHaya HUKOT
Aa n3gade Hapenbu KoM Ce unmHene HEOMXOAHW 33 jaBHWOT pea bune npemHory
pa3HOBMAHM 3a Aa MpeuusHO ce GpopMy/aMpa MpaBoTo WTO Ke ja mokpue cekoja
eBeHTyasHOCT. CyOT NOHaTaMy HanoMeHan Jeka NMPeTXoAHO Ha Cekoj of ABajuata
xanutenm my buna nspedera Hapeaba 3a 3abpaHa 04 0CyM Yaca BO LWECT Pa3/INyHK
HaBpaTH, Of KOW HUTY efiHa 3abpaHa He ja OCMOpUA HUTY efleH 0 XKaauTeanTe Kako
He3akoHMTa. MoAoLHa, Ha ABajuaTa XanuTesm M BUN0 KaXkaHo 1eKa Ha CeKoj Of HUB
ke My 6uzie n3peueHa Hapenba 3a3abpaHa o4 ueTUpuHaeceT eHa ako T1e Bo 6mcka
MAHWHA M cTopaT genatasakom bune o6BnHeTN. DaKTUUKM OTKAKO ABajLaTaXKanuTenn
ro 3aHemapw/e oBa npeAynpeayBarbe v MOBTOPHO UM Ou/ie U3peueHn 0CyMUYaCoBHM
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3abpaHu rpajioHaYaIHMKOT MOTOa AOHE/ YeTupuHaeceTaHeBHM 3abpanu. Cynort
HaBe/l f1eKa Off TOPHMOT PefoC/Ief] Ha HACTaHUTe Xaautenute 61 Moxese aa
NpeaBMaaT KOHCEKBEHUMWTE Off HUBHWUTE MOCTANKU U COOJBETHO Aa ro peryaupaat
HUBHOTO OAHECYBatbe NPeA Aa UM B1AAT N3PEUEHN YETUPUHAECETAHEBHUTE 3abpaHN.
CynoT MCTO Taka ro 3en npeasua GpakToT [AeKa XaAUTeNNTe MOXKENE U BCYWHOCT U
noKpeHane nocTanky 3a NpuroBopw 1 nogHese xanbw npeg [ipxasHuor coset (Raad
van State- xanutenoT 1) uau COBETOT Ha ApXaBaTa (anutenot 2). MocaenoBaTenHo,
Oune npyxeHW afeKkBaTHM 3aWTUTHM rapaHuMWM MpoTWe 3n0ynoTpeba npoTus
AVCKPELVOHMTE 0B/1aCTyBarba Ha rPafioHayaIHUKOT. Mopaan Toa, CyA0T CMeTan fexka
yeTMpUHaeceTaHeBHNTe 3a6pann Guae NpeaBMAANBIA U NMOPAAN TOA BO COMMACHOCT
CO 3aKOHOT.

CypnoT noTtoa pasriedyBasn Aanu 3abpanute buie ,0npaBAaHun BO jaBeH MHTepec
BO eHO [1eMOKpaTCKO onwTecTBo“ Hapenbute 3a 3abpaHa busne npumeHyBaHu BO
noApayjata Ha AMCTepAam Kaje LWTO MOCToene BOHPeAHW CUTyallMu Ha Tproeuja
co u ynotpeba Ha TewWwkKy ApOrM BO jaBHOCTA, Kako WTO 6WU/0 YCTAaHOBEHO OA
HaUWOHanHWTe cyfoBu. Mopaan Toa Hapeabute v crefene NerMTUMHUTE Leau 3a
OAPXKYBatbe Ha jaBHWOT ped W ChpedyBarbe Ha KpMMUHanoT. CyaoT 3en npeasup:
AeKa Ha Xanutenute Beke UM 6uie U34afeHU HEKONKY OCYMUYacOBHW Hapeabu
3a 3abpaHa, HO cemak TWe cekojmaT ce BpaKane Ha3aj BO 3abpaHeTwTe mogpauja
32 [la Ce UHBO/IBMPAAT BO aKTMBHOCTU CO TEWKW APOrv BO jaBHOCT; Aeka Tue bune
npeAynpedeHy Aeka HAaTaMOWHOTO MOBTOpPyBatbe Ke pe3ynTvpa BO Hapeabu 3a
UeTUpWHAEeCeT AeHa; AeKa HWUTY efleH 04 HWB He XWBees, HUTY, Nak, paboTen BO
OAHOCHMTe 3abpaHeTn noapauja; Aeka buna npeasuaeHa oapeada 3a >anutenor
2 [la BAieryBa BO MoApauyjeto 33 fa rm 3eme HeroBute 6eHeduuUmMm oa COUMjasHOTO
ocurypyBarbe 1 nouwTaTa oa 06pOTBOPHATa OpraHu3aumja Koja My nomarana, 6e3 aa
6upae nputoa kasHer. Mopaawu Toa, CyA0T HaBe/ ieka orpaHuuyBarbata Bp3 cnoboaata
Ha xanutennte bune onpaBAaHU U NPONOPLUUOHAIHU.

CyAoT 3aK/ly4nN Aeka HeMasno NoBpesa Ha uaeHoT 2 of MpoTokoaoT 6p. 4.
YneH 8
CynoT yTBpAUA Aeka co ornef Aeka XanbeHnTe HaBOAM Ha XKANNTENTE MO YNEHOT

8 BO OCHOBA CE COBMara/e CO OHUE 0/1 UNEHOT 2 0/ [POTOKOOT 6p. 4 HE CE NM0jaByBaNo
nocebHO npalarbe Mo YAeHoT 8.
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3abpaHama 3a namysaree Ha NopaHelleH 3aMBOPeHUK 2U NoBpeduad
useHom 2 00 lpomokosom 6p.4 U useHom 13 co 02/1e0 deka
HAaYUoHAasHUMe 8AAacmu nponywmuse 0d 2u pasznedaam Hej3uHama
CpasmepHoOCm u UHOUBUAYA/AHUME OKOAHOCMU HA Xaaumenom

MPECYAA BO NPEAMETOT MU/IEH KOCTOB npoTus
BYTAPUJA [MILEN KOSTOV. v. BULGARIA]

(anba 6p.40026/07)
3 cenTeMBpHU 2013

1. TnaBHU $pakTH

Xanutenot 6un 6yrapcku v rpuku ApxKasjaHunH. OTKAKO ja M3a4pXan ABEroaniiHaTa
3aTBOpPCKA Ka3Ha, Toj 6un nywTeH Ha cnoboga Bo 2003 roamHa. Ha 30 centemepu
2005 rofiHa PerMoHa aH1oT NOAMLMUCKN AupekTopaT 8o BapHa (,PM/AB*) My nspekon
3abpaHa 3a natyBatrbe Ha Xa/auUTeNoT NOpaAW HeroBata MpeTXoAHa ocyaa u dakToT
A€Ka NepuojoT Ha 3acTapeHOCT 3a HeroBa npaBHa pexabunutaumja cé ywTe He
HacTanw/. Bo BpemeTo Kora 6uA n3gaseH HanoroT XannTenoT )Xueeen Bo fepMaHuja.
Toj oTnaTyBas BO Byrapuja BO MOYETOKOT Ha anpua 2006 roAnHa 3a Aa rm 06HOBK
HEroBnuTe MMYHN AOKYMEHTU.

Xanutenot ja obxanun 3abpaHata, HO Taa xanba 6una oabueHa of cTpaHa
Ha BpXOBHWOT ynpaseH cyA (,BYC®) BO KOHeYHaTa U MpaBOCU/HA Mpecyaa of 22
dbespyapw 2007 roanHa. BYC cmeTan Aeka NUYHUTE OKOHOCTM Ha XXaAWTeNoT He
Tpebano Aa 6upat pasrnefyBaHM o4 CTPaHa Ha MOHWCKWTE CY[OBU, CO OrMed Aeka
Avckpeumnjata Ha PTAB npu 13[aBareTo Ha HanoroT He O6uaa npegmeT Ha CyAcka
KOHTPO/1a. Bo Maj 2007 roanHa xanutesnot nobapan 3abpaHarta aa buae tTpruara, koe
6aparbe My 6110 ypeHO yBaXKeHO BP3 OCHOBA Ha HeroeaTa pexabuautauuja.

2.0anykKka Ha CyaoT

Xanutenot ce xanen feka 3abpaHaTta 3a natyBarbe HUTY OMNA HEOMXOAHA HUTY
funa cpasmepHa Ha OKOHOCTUTE U MOPaAW TOA ro MOBPEANA HEroBOTO MPaBo Ad
ja HanywTw Byrapuja Ha HauMH Ha Koj Toa 6M0 3aWTUTEHO CO CTAaBOT 2 O YNEHOT 2
oA MpoTokonoT 6p. 4. Toj NOHaTaMy Ce Xanen [eKka HeroBuTe npaga of YNeHOT 13 1
uneHoT 6 bune noBpeseH 3aToa WTO TOj HeMas edeKTUBEH AOMALLEH /IeK BO BPCKA
CO HeroBMoT nNpB xanbeH HaBoa 1 BYC oabun Aa ja ucnutysa cpasmepHoCTa.
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YsieH 2 of [MpoTOK0A0T 6p.

Cynot 3abenexan feka 0KoSHOCTUTE Ha OBOj C/lydaj 6uie CANUHK CO CKOpellHUTe
npeAMeTV M3HEeCEHU Nped Hero, MpU WTO BO CUTE HUB TOj YTBPAW/ MpeKpllyBatba
Ha uyneHOT 2 oA MpoTokoaoT 6p. 4. Toj CNOMeHan fAeka BAacTUTe caMo ynaTyBane
Ha 0Cy[aTa Ha Xa/NMTeN0T U Ha HeJOCTUTOT Ha pexabuauTtauunja kora ja nspexyane
3abpaHaTta 3a natyBare. [pu Toa, BAACTUTE He ycreane fa ja 3emaT npeasuj
VHAMBUAYaNHATA CUTYaLMja Ha XasUTeNoT UAN CPasMePHOCTA Ha MepKaTa.

Ywre noseke, CyaoT Harnacua Aeka 0Boj NponycT He 61 Moxen fa buge ucnpaset
npeky nocTanka 3a CyACKo NMpencnuTyBakbe (pesu3uja) co ornef Ha HaoauTe Ha BYC
A€eKa MOHUCKWTe CYAOBM He 61 MOXesie Aa o MpencnuTaaT HauMHOT Ha koj PM/B ja
0CTBapyBa/ HEroBaTa AMCKpeLnja 3a U3peKyBarbe Ha 3abpaHarta.

Cyn0T NOBTOPUA [ieKa TaKBMOT PUTMAEH 1 aBTOMATCKM NpucTan He 61 Moxen fa
ce MOMUpU CO UYNEeHOT 2 oA MpoToKoNOT Op. 4 3a fa Ce ocurypa feka Kakeo 6uno
BMellyBatbe BO MPABOTO Ha MOEAMHELOT a ja HaMyWTV Herosata 3emMja of CaMuoT
MOYETOK M BO TEKOT Ha LIN0TO HEroBo Tpaere OMN0 OMpaBAaHO W Cpa3MEPHO Ha
OKOJIHOCTHUTE.

Mopaau Toa, Cya0T CMeTa leka UMajio MOBPefia Ha UNeHOT 2 04 MpOTOKO/IOT 6p. 4.

YseH 13 BO koMbMHalWja co YneHOT 2 oA MpoToKo0T 6p. 4

Cy[0T NOBTOPW/ leka TaMy KaZe WTO NoCTOM TBPAEHE KOe MOXE /la Ce J0KaXyBa
[eKa AejCTBMETO Ha BAACTUTE O MOXKENO Aa ro Hapylwy NpaBoTo Ha NoeguHeLoT
[a ja HamywWwTX HeroBaTa 3emja, Y1eHOT 13 M3UCKYBA HALMOHANHWMOT NpaBeH CUCTEM
[a Hanpaey BO3MOXHO Aa ce nobuea Taa Mepka. Mpu Toa, peieBaHTHUTE Mpallatba
MopaaT fa 6uaaT UCMUTaHU CO AOBOHO MpoUeAypPasHM 3aWTUTHU MexaHU3MK
W TEMEJHOCT 04 CTpaHa Ha COOABETEH AomalleH GOpyM, KOj Mpyxa ajeKkBaTHM
rapaHLUuy 3a HE3aBUCHOCT U HEMpUCTPacHOCT. Co Ores Aeka HEMaNo COMHeHMe Aeka
XanbeHNOT HABO/ Ha XXANUTEIOT Clopes YaeHOT 2 o4 MpoToKoaoT 6p. 4 MOXen aa ce
LOKaXyBa, TOj Ma NpaBo Ha edekTNBHA XanbeHa nocTanka Bo byrapckoTo npago.

Cy[oT MCTO Taka MOBTOPWU/I IeKa lOMalliHaTa xanbeHa mocTanka He MOXena fa
ce cMeTa 33 edeKTBHA BO CMWUCIA HA 3HAYEHETO HA UY/NEHOT 13 OCBEH aKO MCTaTa
Npy»asna MOXHOCT /12 Ce pacnpasa CylWTUHATA Ha XanbeHMOT HABOA KOj MOXeN Aa Ce
[I0KaXYyBa W [1a Ce I0A€/IM COOABETHO 06ECIITETYBAbE.
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Mako 6yrapcknoT3akoH npesBuAYyBas MOXHOCT Aa ce 6apa Cy[iCKO MpencnuTyBakse,
Cypot 3abenexan aeka ,CywTuHaTa“ Ha xanbeHnoT HaBog He Braa agpecnpana, co
ornes aeka BYC ja Tpetupan camo dopmanHata 3akOHWTOCT Ha 3abpaHata. OTkako
6un 3apoBoseH feka Xanutenor daktuukm 6Un ocyaeH, a He pexabuautupas,
BYC aBTOMaTCkM ja noTBpAMAa 3abpaHaTta 33 naTyBarbe, YKMHYBAjKM ro HAOAOT Ha
MOHWCKMOT CyA Aeka 3abpaHata He 6una AoBoaAHO o06pasnoxeHa. paBoTo Ha
XaNUTENOT HA MOUNTYBAHE HA HEFOBMOT MPUBATEH M CEMEEH XUBOT 6110 CMETAHO 33
MpeneBaHTHO 1 He Ouna pasrnefyBaHa Cpa3MepHOCTa, OAHOCHO TOa Aanun umano dep
6anaHc nomery jaBHWOT MHTEPEC U NPaBaTa Ha XaNUTeNOT. YiuTe NoBeKe, XaanuTenoT
HemMan KakoB 61n0 edekTrBEH ek BO OyrapckoTo npaso.

Mopaav Toa, CyaoT CMeTan ieka MMa/io MOBPeja Ha UeHOoT 13 BO KoMOMHaLWja co
useHoT 2 of MpoTokoaoT 6p. 4.

YaeH 6

C)ILI,OT CMETan AeKa VIMajkl/I ' npeaBuj ropHNUTE HAaoAWM HE NMponsanerne nocebHm
npallaka 04 YNEHOT 6.

YneH 41

CynoT My AOAENW/ Ha XajuTenoT 2,000 eBpa BO MOIIe[ Ha HemaTepujasHata
wTeTa 1 1,146.65 eBpa 3a NpaBHMTE TPOWOLUM W U3ATOLM.
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XKanbeHuom Hasod no uaeHom 3 00 [lpomokosom 6p. 4 Koj BKAyYysan
nocmojaHa 3a6paHa 3a sse3 Ha ppaHyyckama mepumopuja Ha
paHuycku dpxasjaHuH 6us npoanaceH 3a HedonywmeH co 02/1e0 deka
g/1acmume ja npusHase nogpedama U npeemasne HeONX0OHU MepKu

OANYKA BO NPEAMETOT OYAPUPU npoTuB
®PAHLIMJA [OUDRHIRI V. FRANCE]

(Kanba 6p.19554/92)
31 MapT 1993

1.FrnaBHU paKTH

Xanutenor 6un dpaHLyckn ApXasjaHWH, pojeH BO Mapoko BO 1953 roanHa Koj
xuseen Bo Cepcu, dpaHuymja. Hemy My 6uno gageHo GpaHLycKo ApXKaBjaHCTBO BO
deBpyapu 1983 rofMHa OTKAKO Ce 0XeHW 3a GpaHLyCcKa ApXaBjaHka.

BO MapT 1990 rofuHa XaauTenoT 6Un ocydeH 3a KPUBMUHM Aena MoBp3aHu CO
Apora oA cTpaHa Ha KpUBMYHMOT Cys Ha MOHTOA3 M OCyAeH Ha OCYMrOAMLWHA
Ka3Ha 3aTBOp M My 6u/1a U3pedyeHa nocTojaHa 3abpaHa 3a Bae3 Ha cuTe GpaHLyCcku
TEpPUTOpMU. BO pelleHneTo 3a NpUTBOP U3AaAEHO OA CTPaHa Ha UCTPAXHMOT CyAuja
610 HaBeAEHO AeKa XaNUTENO0T MMa GPaHLYCKO [PXKaBjaHCTBO.

XKanuTenoT ce xanen nNpoTMB 0Baa 0ANyka Ha AMenalMoHWOT CyA, Co koja buna
noTBpAeHa 0CyAaTa, a Ha Toa JONOoAHUTENHO 6Waa N3peyeHa NapuyHa KasHa 1 bun
0TNOBUKaH NPo6aLNCKUOT NEPUOA KOj MPETXOAHO My 61/ JO3BOJIEH.

Xanutenot ja 06Xkanun oanykata Aa ce OTNOBMKa NpobaLNCKMOT NepUoA npes
KacayuMoHMoT Cys, MOpaaw HeaaekBaTHWTE MPUYMHM M OTCYCTBOTO Ha MpaseH
OCHOB. KacauumoHWoT cyd ja otdpann xanbata BO jynu 1991 roavHa. Xaautenot
He ro MOKpeHas MpallareTo 3a nocTojaHaTa 3abpaHa 3a Be3 Ha cuTe GpaHLyCKu
TepuTopum Koja My 6una u3peueHa, co ornes Aeka Bo MMCMOTO Of HEFrOBMOT afjBOKaT
My 6MN0 COBETYBAHO A€KA KPMBMUHMOT COBET HAa KacaUMOHMOT Cy4 HE T UCMUTan
dakTMuKuTe Mpawarba, WTO 3Haues0 fAeka MpalakbeTo 3a 3abpaHaTta W3jeryBano
HaZlBOP 0ff HAANEXHOCTA Ha KacalMOHWOT Cypa.

2.0anyKa Ha CyaoT

XKanuTtenoT TBpAEN fieka nocTojaHaTta 3abpaHa 3a HeroBo BeryBatbe Ha dpaHLycka
TEPUTOPMja T NOBPeAyBasi0 HEFOBUTE MPaBa 0 Y1eHOT 3 04 MPOTOKOAOT 6p. 4 KOH
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KoHBeHUMjaTa, 3abpaHaTa 33 NpoTepyBake Ha CONCTBEHUTE ApXaBjaHU.XKanautenot
MCTO TaKa Ce Xanea Ha HeajeKBaTHMTE MPUYUHW, OTCYCTBOTO HA MpPaBeH OCHOB,
NIaXHUTe 0OBUHEHM]a 1 MEeWarbeTo (BIMjaHWeTo) Bp3 CBeAOLMTE WTO KoMucmnjaTta 1o
MCNUTYBaaa Nno Y1EHOT 6 CTaB 1.

YneH 3 of MpoTokoaoT 6p. 4

Komucujata noTBpAMAa Aeka Biajata 3Haena Aeka )anutenor 6un ¢ppaHuyycku
Ap>aBjaHuH. Bnagata noHatamy npusHana npea Komucujata geka 3abpaHata Ha
XaANUTENOT, GpaHLyCKM ApPXaBjaHWH, A3 BAeryBa Ha ¢paHlycka Teputopuja buna
He3aKoHWTa cnopes GppaHLyCcKOTO NpaBo. BnajaTa ja n3pasuaa HejanHata Hamepa fia
ja 3ampe noBpepaTa Ha NpaBaTa Ha Xa/sMTeN0T COTNAcHO GppaHLyCcKOTO NpaBo Npeky
OTMOBUKyBatbe Ha 3abpaHaTa koja My 6uia CTaBeHa Ha >XXaAWTeNoT W MOTBPAUAA
[eKa MUHWUCTEPOT 32 Npasja Beke ro ynatun feHepasHWOT npaBobpaHuTen Aa He
ja cnposene 3abpaHaTa 3a Xa/MTe/I0T, 0TKAKO TOj Ke ro 3aBplin HErOBOTO BPEME BO
npuTBOP.

KOMV]CVIjaTa nopagmnmToa CMETaNa AeEKa Bna,ana rMnpe3esia HEONXoAHNTE MEPKN 3a
Aa ja pemeaupa (Mcnpasu) nospeaata npeky oTNOBMKYBatbe Ha 3abpaHaTa u faBatbe
ynaTCTBa MUCTaTa f1a He ce 13BpLlK. Taka, Komucujata cMeTana Aieka XannmTenot He 6u
MoOXen fa 6uae XpTBa Ha NoBpeaa Ha KOHBEHLM]aTa BO CMWUC/IA HA 3HAUEHETO Ha
uNeHoT 25 (cera uneH 34).

YaeH 6 CTaB 1
Komucujata 6una Ha MuUCiere Aeka HEMANo M3Iean Ha noBpeda v Aeka Taa

He 6MNa HafAexXHa Aa UCNUTYBA KakBW 6MN0 GaKTUUKK TPELIKM BO OBOj CAyyaj w
cMmeTana Jeka oBoj aen o xanbata Oua ounrnefHO HEOCHOBAH.
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Xl AuckpuMnHaunja
006usaremo Ha 00380/1d 3a npecmoj Ha cmpawey, 6udejku moj
6un XMB-no3umuseH 6us0 OUCKPUMUHAMOPCKO, CO WMO 20
nospedu/0 useHom 14 3eMeH 80 KOMOUHAYUja co 4aeHom 8

NPECYAA BO NMPEAMETOT KHUJYTUH npotus
PYCMJA [KIYUTIN v. RUSSIA]

(anba 6p.2700/10)
10 MapT 2011

1. TnaBHu $pakTH

Xanutenotr 6un ApxasjaHWH Ha Y36ekncCTaH Koj XuBeen BO permoHOT Opuon
BO Pycuja ywre off 2003 roAnHa. Toj ce OMaXus 33 pycka [p>KaBjaHka BO jynn 2003
roanHa n gobwa Kepka co Hea BO 2004 rofuHa.

Bo MefyBpeMe, BO aBIyCT 2003 FOAMHA, XaAUTeN0T ananumpan 3a pycka 0380a
32 NpecToj, WTo o4 Hero 6apano ga 6uae NOANOXKEH HA MeAMLMHCKU npernes, BO
TEKOT Ha Koj bW TecTMpaH Kako no3uTueeH Ha XMB. HerosoTo 6apatkbe 3a 403B0AA 32
npectoj 6uno ogbueHo nopagun npasHata ogpeAba Koja cnpeuysa N3faBakbe 0380V
33 NpecToj Ha XMB-No3nTUBHYM CTPaHUW. Toj NpuroBapan Ha oBa oabuBatse, TBPAEjKM
Aeka Bnactute Tpebase Aa BOAAT CMeTKA 332 HErOBMOT CeBKYMEH 3paBCTBEH CTaTyC
¥ 33 ceMejHMTe BPCKM BO Pycunja. loMawHuTe Cyaosu v ogbuae Herosute Bapaksa,
NOBMKYBajKu ce Ha ucTaTa oapeaba.

2.0anyKa Ha CyaoT

XKanutenot ce xanen no uneHoBmTe 8,13,14 1 15 Aeka 040MBaHETO fa My Ce n3gaje
[03B0/1a 32 NpecToj 610 HECPa3MepHO Ha NerMTMMHATA Lie/ 3a 3alTUTa Ha jaBHOTO
34paBje M ro HapylWWa0 HEroBMOT CEMEeH XUBOT, Mako CyaoT OA/syymn Toa Aa ro

MCMUTYBA MO YNEHOT 14 3eMeH BO KOMOMHaLMja CO UNeHOT 8.

YsieH 14 Bo kKomOuHaLmMja co YNeHoT 8

Cy,ElOT NOBTOPW/I AeKa Y/1eHOT 14 He NOCTOe/1 HE3aBMCHO W1 [leKa Ha HEro Moxe Aa
C€ NOBKKa CaMO BO KOM6MHaLlVIja CO OCTaHaTuTE MaTepVIja}'IHVI onpe,q6m.

466



KoBwng-19 n edpektor BP3 YOBEKOBWTE Nnpasa — [perne/ Ha pesieBaHTHaTa CyACKa npakca Ha EBpONCKMOT Cy/ 3a YOBEKOBYM Npasa

Toj OCBEH TOA NOBTOPU/ Aleka NPaBOTO Ha CTPAHeLoT fa BAe3e UK [1a Ce HACcen BO
onpeaeHa 3emja 610 3arapaHTMpaHo co KoHBeHLMjaTa 1 ieka He nocTtoena o6Bpcka
cnopes KoHBeHLUwMjaTa fa ce nounTyBa M300pOT Ha NapoT Ha GpauHo XuBeanuwTe.
MefyToa, KOHLENTOT Ha ,CEMEEH XMUBOT* 1 ondaka ofgHOCUTE KO Npoun3seryBaat
o[} 3akoHckuTe 6pakoBu n de facto 6pauHuTe 3aeAHNLN, BKAYUUTENHO 1 BPaKOT Ha
Xa/IMTeNI0T CO HEroBaTa pycka CONpY>XHMULA U HUBHOTO AeTe. [Mopaawu Toa, npeameToT
B/IErYBa/l BO PAMKMUTE HA OMCEroT HA YNEHOT 8.

YneHoT 14 He rn 3abpaHyBa CuTe PasNKU BO TPETMAHOT, TYKY CamMO OHWeE KOw
Ce 33aCHOBaHM Bp3 06jeKTUBHA WM IWNUYHA KApaKTEPUCTMKA KOjalTo MOXe Aa ce
YTBPAW, UAUN BP3 ,,CTATYC* MO KOj MLATa MOXAT fa C& Pa3NMKyBaaT eHO Of ApYro.
Toj CcOAPXM HeMCLpNeH CNMCoK Ha $aKTopW KOW WTO rO NpeTcTaByBaaT ,CTaTycoT",
WTO ja BKAydyBa Kateropujata ,koj 6bwuno apyr ctaTtyc”. Ha oBa My 6wuno paseHo
WMPOKO 3Hayere, Ha npumep, CyaoT npenosHan feka ¢wu3nukata nonpeyeHocT
W pasNMYHUTE 3[PaBCTBEHN MOMPEYEHOCTU BNETYBAAT BO HErOBMOT OMCer. Toj UCTO
Taka HanomeHan Aeka Komucujata 3a 4oBekosu npasa Ha ObeanHeTUTe HaUWK ro
TONIKYBaNa TEPMUHOT ,APYr CTaTyC* BO HEAUCKPUMUHATOPCKMTE oapeadu Taka WTo
Aa ro NoOKpWBa 34PaBCTBEHNOT CTATYC, BKIy4nTENHO M XMB-nHdeKymjaTa.

CoopaBeTHO Ha Toa, CyA0T CMETaN A€KA PA3rPaHMUyBaHETO HAMPABEHO 33 CMETKA
Ha Heuwj 3apaBCTBEH CTATYC, BKAYUMTENHO 1 cOoCTojba KakBa WwTo e XVB-nHdpekymnjata
Tpeba fa buae NoKpMeHo CO TEPMUHOT ,ApYr CTaTyc* BO uieHOT 14. Mopaawn Toa,
U/IEHOT 14 3eMeH BO KOMOMHaLMja CO UNeHOT 8 61 MPUMEHUB KaKOo pe3yaTaT Ha Toa.

CynoT MOBTOPUA [AeKa AUCKpUMMHALWjaTa noapa3bupa pa3iMuHO TpeTupatbe,
6e3 06jeKTUBHO M pa3yMHO ONpaBAyBatbe, HA /IMLATa BO aHA/0MHA UW PeeBaHTHO
CAnuHK cutyaumun. Co Toa WTo 6ua conpyr Ha pycka ApXaBjaHKa W TaTKO Ha PyCKO
AeTe, XANUTEI0T Ce Haofan BO aHA/NOTHA CMTyalMja CO OHaa Ha ApyruTe nnua Kou
He bune apxasjaHu, a kou bapane Aa fobujaT [03B0/A 33 MPeCToj Bp3 OCHOBA Ha
cemejcTBo. CyA0T HaBes Aeka XanutenoT 6un TpeTrpaH pa3nnuHo Nopaam npasHata
oApesba koja HaBeayBana feka bapatbaTa 3a 403B0/IM 33 NPECTOj HA CTPaHLyM Tpebano
pa 6upat ogbueHn ako Te bune TecTUpaHu Kako XNB-No3UTUBHM.

CynoT NOBTOPWU/ IEKA WTOM XaNUTENOT AEMOHCTPUPAN pa3/inka BO TPETMAHOT,
3afia4a Ha Brapjata buna fa nokaxe Aeka pasavkarta 6una onpasaaHa Bo CMUCAA Ha
TOa Aeka Taa Ouna BofeHa 04 NErMTUMHA Lien U ieKa 0f4HOCOT nomery ynotpebeHunTe
CpeacTBa M LUeAWTe KoM Ce Cakano fAa ce MOCTUIrHAT Oun mMponopuuoHaneH.
Mako fApXxaBuTe YXWBaaT MapruHa Ha MpoLeHKa BO HWBHATA MpUMEHa Ha OBuMe
kputepuymu, CyaoT HaBeyBan Aeka Taa b1aa CylWTeCcTBEHO NOTECHa BO OBOj MpeAMeT.
MpBo, NOeANHUMTE KoM XUBeaT co XMB npetcraByBaart paH/vBa rpyna Koja Tprnena
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3HauUMTeNHA ANCKPUMUHALIM]a BO MUHATOTO. BTopo, CyA0T Harnacu Aeka caMo LwecT
OA YeTpueceT 1 CeflyMTe Ap>XaBu-useHKN Ha COBETOT Ha EBpona 6apasie HeraTuBHM
XVB pe3ynTaTu Kako mpeAycnoB 3a foAeNyBarbe Ha [03BO/IA 33 MPecToj, AoAeka
0CTaTOKOT O HUB He Ha/oXyBaje Kakeu OMAO OrpaHWUyBatba 3a BJIETYBatbE WM
MpecToj Ha MoeAWHLM 32 cMeTka Ha XWB cTaTycoT. OBue ABa dakTopu noapasbupane
Aeka Bnagata Tpebana fa AEMOHCTPUPA MHOTY MPUUMHM KOW MpeTexHyBaaT 3a
HEroBO OrpaHNUyBatbe.

Cypot npudatia feka orpaH1UyBatbaTa 3a naTyBakbe Ce MHCTPYMEHTM 32 3aWTHTa
Ha jaBHOTO 34paBje, HO HaracuA jeKa TUe ce NPUMEHYBAAT CaMO 33 BUCOKO3apasHuTe
60n1ecTun co KpaTkM NepMoaM Ha MHKybaLiMja Kako WTO Ce Koaepa, XoATa Tpecka, CAPC
W ,nTuujuoT rpun® (H5N1), 6raejku noeamnHLUMTE MOXAT CO CAMOTO HUBHO MPUCYCTBO
BO 3eMmjaTa npeKy C/ly4aeH KOHTAKT UAW BO3AYLIHN YeCTUYKM A W NpeHecaT TakBuTe
3abonysara. CyaoT rv pasrpaHuumn osue 3abosnyBara of XVB, HaBedyBajKu feka
CaMoTO MpMCYCTBO Ha XWB-no3uTWBEH MoeAuHel, BO 3emjaTa camoTo no cebe He
NpeTCcTaByBa/io 3aKaHa Mo jaBHOTO 34paBsje, OUAejKM TOj He ce NMpeHecyBa Cay4yajHo,
TYKy NpeKy KOHKPETHWU WHTepaKuuu, BKAYUYBajKM O U CEKCYaAHWOT OAHOC W
pa3sMeHaTa Ha Wwnpuuesun. Mopaamn T0a, UCKNYYyBaHEeTO Ha XMB-N03UTUBHO NnLe Koe
He e Ap>XaBjaHWH Of] BJIeryBakeTo U/Uan NPecTojoT 3a Aa Ce CNpeumn NpeHecyBakeTo
Ha XMB 61n03acHOBAHO BP3 reHepasiM3npaHa NpeTnocTaeka, koja He 6uaa BTemeneHa
Bp3 GpaKTUTE UAN BP3 MHAWNBUAYANHWTE OKOSHOCTY, 1eKa € BEPOjaTHO NnLaTa Kou He
Ce Ap>XaBjaHK fja Cce BNYyLWTAT BO TaKBO KOHKPeTHO 1 Hebe3beHo ofjHecyBakbe.

Ywre noseke, CyfoT CMOMEHaN [eKa MEeToAuTe Ha nNpeHoc Ha XWMB octaHyBane
MCTW HE33BWUCHO O/ TPAEHETO HA NPECTOjOT Ha NMOeANHLMTE BO Pycnja uanM HUBHOTO
AP>XaBjaHCTBO. U NoKpaj Toa, NaTHWTe orpaHnuyBarba NoBp3aHmM co XVB He um bune
HAMETHYBAHW Ha TYPUCTUTE U HA MOCETUTENNTE CO KPATOK MPECTOj UK Ha pyCKuTe
ApXKaBjaHu Kow ce Bpakane Bo Pycuja. He MOXeno fa ce 3aKayun, HUTY, nak, Baagara
Aana kakeu 6UN0 AoKa3M 33 TOa Aeka TakBWUTE MOEAUHLM MMane rnoseke U3rnesun
OZOLTO SIMLATa CO AONTOTPAEH NPecToj Kou He bune pycku ApxasjaHu Aa ce BNywTaT
BO nobe3beHO 04HeCyBatbe, WTO OM ro HAMAIM0 PU3MKOT Of NpeHoc Ha XWB. CyaoT
MCTO Taka HaMOMeHan feka TecToBuTe He bu rn naeHTudukysane XMB-no3nTUBHNUTE
CTPaHUM JOKONKY HOBO3apa3seHuTe siyfe bune TecTMpaHu BO TeKOT Ha NepUOoAOT Kora
BMpycoT cebecn ce MaHndecTupan.

Cypnot npudatnn feka o6jeKTUBHO PasNMUYHMOT TpeTMaH Ha XWUB-no3nTUBHUTE
/ML CO AOATOTPAEH MPecToj, CMPOTMBEH Of MOCETUTE/NINTE CO KPaToK npecTtoj Om
Moxen fa buae onpagjaH co 3roleMeHNOT PU3KK Aeka npBuTe 61 cTaHane cepunoseH
brHaHCUCKM TOBAP 3a CMCTEMOT Ha jaBHOTO 3/1paBcTBo. Cenak, Toa He 6110 BaMAHO
BO C/Iy4ajoT Ha xanutenort, buaejku auuata Kom He buie pycku Ap>kaBjaHu Hemase
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npaBo Ha becnnatHa MeAMLMHCKA MOMOW BO Pycuja, OCBEH BO C/y4aj Ha WTeH,
BOHpEAEH TPETMAH.

3aToa, Cy[oT YTBPAMA AeKa 1aKo 3aliTTaTa Ha jaBHOTO 34pasje 6110 NerUTUMHA
uen, Hemano ybeMBO ONpaBAyBakbe 3a 1a Nokaxe Aeka Toa 6110 NOCTUTHATO NpeKy
TaKa Ce/IeKTUBHU OTpaHMUyBatba 3a MuaTa 6e3 ApxaBjaHCTBO Kow Hapase npecTo;.

CynoT HamoMeHan fAeka e UCTO Taka 3arpuXeH W BO OAHOC Ha reHepanHaTa,
ON1aHKETHA ¥ HeAMCKPUMUHATOPCKa NPUPOAA Ha MepKaTa BO Npallatree 1 ogpeabata
Koja 6una co Hea mMoBp3aHa, WTO NpeABuAyBana Aenoptauuja Ha auuata 6es
AP>KaBjaHCTBO 33 KOW Ke OUN0 KOHCTaTUPaHO Aeka ce XMB-No3nTUBHU. HWUTY eaHa o4
oBMe ofipeAbyu He 0CTaBMAa NPOCTOP 33 MHAWMBMAYaAM3MPaHa NPOLEHKa 3aCHOBaHa
Ha GaKkTUTe Ha ofpeAeH C/ydaj. MaKko YCTaBHMOT CyA BO oAsiykata o4 12 Maj 2006
nocounn feka oBue ofpefbW He ja UCKAyUyBasle MOXHOCTA [J03BOIMNTE 32 MPECTOj
BO MCKAYYMTENHW Caydanm Aa OuaaT AOAENEHWN BP3 XYMaHWTapHWU NpUUnHM, 610
HejacHO Aa/u TOoa UM [aBajio Ha JOMAWHWTE OpraHu AUCKpeumnja 3a Ja npeMuHaTt
npeKy CnopHaTa MepKa. Bo C/ly4ajoT Ha »anuTeoT, BAacTute He o6pHane BHUMaHWe
Ha OBaa OA/yKa, M3peYHo HaBeAyBajku feka cygosute He 6uae obsp3aHu fa
MM MMaaT npeasus XymMaHuTapHuTe corneaysarba. CyfoT CMeTai fAeka TakBOTO
HeAUCKPUMMNHATOPCKO OA6MBarbe Ha 03BO/IATA 33 NPECTOj, 3aCHOBAHO €AUHCTBEHO
Ha 3[paBcTBeHaTa coctojba n 6e3 uHAMBUAYaNM3MpaHa Cyacka eBanyauunja He 6u
MOXe/I0 ia Ce CMeTa [ieKa € BO CKNaj CO UNEeHOT 14.

Mopaau Toa, CyaoT 3ak/yuyns Aeka XanutenoT 61U XPTBA Ha AUCKPUMMHALW]A

BP3 OCHOBA Ha HEroBMOT 3[paBCTBEH CTATyC, CO WTO OMA NOBPefeH UYNeHOT 14 BO
KomMOUMHaLumja co uneHoT 8.

YneH 41

CyLI,OT My A0CYyAUA Ha XanuTtenot 15,000 eBpa BO norneq Ha HEMaTepVIja}'IHaTa
lTeTta 1 350 eBpa 3a TpoWwouu n n3aaToun.
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